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Questions Presented
1. Whether theprohibition of § 101 of the Bipartisan Campaign

Reform Act of 2002 (BCRA) onthesolicitation, receipt, redirec-
tion, or useof “soft money” by any national political party for any
communication that “promotes or supports . . . or attacks or
opposes’ afederal candidate, violatesthe Frst and Fifth Amend-
ment and principles of federalism.

2. Whether the prohibition on federal officeholders and
candidates from soliciti ng, receiving, directing, transferring, or
spending*“ soft money” containedin BCRA § 101 violatestheFirst
Amendment.

3. Whether the prohibition on stateofficehol dersand candidates
from soliciti ng, receiving, directing, transferri ng, or spending “ soft
money” inconnectionwithan e ectionfor federal officeinBCRA
8101 violates the Hrst Amendment.

4. Whether the backup “electioneering communication”
definitionat BCRA8 201, or itsconstruction by thedistrict court,
violates the Firs Amendment.

5. Whether therequirementsthat “ disbursements’ and “ expendi-
tures” bereported as occurring when contracted for, rather than
whenmade, BCRA 88201 and 212,' arejusticiableand viol atethe
First Amendment.

6. Whether the District Court inunction should extend to
activities outside the District of Columbia.*

7. Whether BCRA 8403(b), permitting membersof Congress
tointervene, andthe permitted intervention by I ntervenor-Defen-
dantswithout regard to whether they have Article 111 standing,
violates the Constitution.

1Question 5, asto § 212 only, and Question 6 are withdrawn.
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Parties to the Proceedings

In the case of McConnell, et al. v. FEC, et al. (No. 02-582
inthedigtrict court), thefollowing plaintiffswererepresented by the
JamesMadison Center for Free Speech (“JMC Plaintiffs’): U.S.
Representative Mike Pence, AlabamaAttorney Genera Bill Pryor,
Libertarian National Committee, Inc. (LNC), Clubfor Growth, Inc.
(CFG), IndianaFamily Institute, Inc. (IFI), National RighttoLife
Committee, Inc. (NRLC), National Right to LifeEducationa Trust
Fund (NRL Ed Fund), National Right to Life Political Action
Committee (NRL PAC), Trevor M. Southerland,? and Barret
Austin O'Brock .2

Plaintiffsbelow inthe sameactionwho werenot represented by
IMCwereU.S. Senator MitchMcConnell, former U.S. Represen-
tativeBob Bar, American Civil LibertiesUnion, Associated Builders
and Contractors, Inc., Associated Builders and Contractors
Political Action Committee, Center for Individual Freedom,
National Right to Work Committee, 60 Plus Association, Inc.,
Southeastern Legal Foundation, Inc., U.S. English d/b/a/
ProENGLISH, Thomas Mclnerney.

Defendants and Intervenor-Defendants, were the Federal
Election Commission (FEC), Federa Communication Commission
(FCC), John D. Ashcroft, inhiscapacity asAttorney General of the
United States, the United States Department of Justice; and the
United States of America, U.S. Senator John McCain, U.S.

2The Madison Center represented minors Southerland and O’ Brock in
their successful challenge to the ban on contributions by minors to
candidates or political party committees. Mr. Southerland became 18 years
of age on May 28, 2003.

Swithdrawn Plaintiffs below were Alabama Republican Executive
Committee, Libertarian Party of lllinois, Inc., DuPage Political Action
Council, Jefferson County Republican Executive Committee, Christian
Coalition of America, Inc.,and Martin Connors.
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Senator Russell Feingold, U.S. Representative Christopher Shays,
U.S. Representative Martin Meehan, U.S. Senaor Olympia
Snowe, and U.S. Senator James Jeffords.
Corporate Disclosure Statement
Asstated intheJurisdictional Statement, none of the appel -
lantshasaparent corporation and no publicly held company owns
ten percent or moreof thestock of any of theappellants. Rule 29.6.
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Opinions Below

Lower opinionsareat 251 F. Supp. 2d 176 andinthe Supple-
mental Appendix to Jurisdictional Statements (SA).

Jurisdiction

Judgment issued May 1, 2003; appeal was noticed May 7.
Jurisdiction isunder 28 U.S.C. § 1253; BCRA 8§ 403(a)(1).

Constitutional & Statutory Provisions

Relevant provisionsareset out intheJurisdictional Statement
(*JS’) and appendix pages cited. JS at 1-2.

Statement of the Case

Plaintiffs-appel lants/cross-appel leesrepresented by the James
M adison Center for Free Speech (referred to below as* Madison
Center” or “IMC” Plaintiffs) werepart of alarger group below on
the McConnell v. FEC (No. 02-582) complaint. They refer to
themselves heran as the “NRLC Plaintiffs.”

NRLC Plaintiffsaredescribedin detail inthe Jurisdictional
Statement. They includenonprofit,ideol ogical advocacy organiza:
tions, described in the Per Curiam Opinion as noted: National
Right to Life Committee, Inc. (79sa), National Right to Life
Educational Trust Fund (79a), Clubfor Growth, Inc. (79sd), and
IndianaFamily Institute. NRLC PlaintiffsincludetheLibertarian
National Committee, Inc. (78sa); National Rightto LifePolitical
Action Committee(79sa); federa official and candidateRep. Mike
Pence; state official and candidate Alabama Attorney General
WilliamH. Pryor (78sa); and minor Barret Austin O’ Brock (80sa).

NRLC Plaintiffsgenerallyadopt the statement of the caseof the
McConndl PlaintiffsinNo. 02-1674, but add thefollowing unique
information regarding the challenge to Intervenors standing.
Senators McCain and Feingold, Reps. Shays and Meehan, and
Sens. Snoweand Jeffords (I ntervenars) moved tointerveneunder
Fed. R. Civ. P. 24(8)(1) and BCRA § 403(b). JA ___ . NRLC
Plaintiffs objected that Intervenors lack mandatory Article 111
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ganding. JA . Thetria court granted intervention, holding that
Intervenors have Article 11l standingif itisrequired. JA .

Summary of the Argument

The ban on “electioneering communication,” § 201, is
unconstitutional as to its primary, its backup, and (the district
court’s) truncated backup definitions. It violates this Court’s
binding, substantive decisionsin Buckley v. Valeo and FEC v.
Massachusetts Citizens for Life that the First Amendment requires
that issue advocacy be protected fromgovernment regulationby a
bright-lineexpressadvocacy test requiring explicit wordsadvocat-
ingtheelection or defeat of aclearlyidentified candidate. Theban
is not narrowly tailored to a compelling interest.

The soft money bans in Title | are unconstitutional as to
political party committees, federa officials/candidates, and state
officids. LibertarianNational Committeejoinsthepolitica parties
brief on the first subject. The ban on soft money fundraising by
federd officialsand candidates, such asRep. Pence, for nonprofit
ideological corporations, such asIndianaFamily I ngtitute, unconsti-
tutionally burdens the rights of free expression and association
without being narrowlytailored toacompdlinginterest. Thebanon
certainusesof soft money for stateofficial sand candidates, such as
Alabama Attorney General William Pryor, unconstitutionally
burdenstherightsof freeexpression and associetion, and hinders
theconduct of officia duties, without being narrowlytailoredtoa
compelling interest.

BCRA’srequirement of advanced notice of electioneering
communicationsby tresting contractsas communicationsuncongtitu-
tionally burdensfreeexpress onwithout furthering any compelling
interest, as noted by the district court.

Thetrial court erred in permitting Sen. McCain et al. to
intervene without i ndividual Article 111 standing.



Argument’

I. The“ElectioneeringCommunication” Ban Is Uncon-
stitutional.

Theargument over BCRA' selectioneering communications
ban, JSA 21a, 24a (BCRA 88 201, 203), is over two views of
issue advocacy. Defendants see issue advocacy as affecting
electionsandins gtit should bebanned. Plaintiffsseeissueadvocacy
as essential to citizen participation in our democratic republic,
guaranteed by the First Amendment, and therefore protected from
abridgement — even if it affects elections?

Judges Kollar-Kotelly and Leon used thefirst viewpoint,

“Barrett O’Brock joinsthe brief of plaintiffs Echols et al. opposing the
minors’ contributions ban. Libertarian National Committee joins the
political parties’ brief of Republican National Committee et al. In addition to
specific notes of adoption here and elsewhere, NRLC Plaintiffs generally
adopt all consistent briefing on their issues presented by other plantiffs.

%|ssue advocacy involves awide variety of communications, including
discussion of issues of public concern and potential legislation, grassroots
lobbying for the passage of particular legislation, and praise and criticism of
the actions of public official in office and the positions of candidates on
issues. However, the “ultimate goal is to affect what the government does,
and what Congress does by passing the types of issues [the group
supports].” JA __ (Deposition of David Keating 64). This differs from
candidate campaigns, whose “ultimate goal” is the election of a candidate.
As a result, issue advocacy occurs throughout the year, year after year,
often timed to coincide with potential legidative action. While iswue
advocacy is often done around elections and can certainly influence an
election, it is often not done to influence the outcome of an election. “The
media . . . the public .. . and the general political actors are [often] more
attuned,” JA ___ (id. at 70), to issues at that time and, if an issue is raised
in a campaign, it needs to be defended or “the media, the public, or other
members of Congress [will] conclude that’s a losing issue . . . for them
politically [and] we'll never get nything adopted.” JA ___ (/d. at 74). Thus,
issue advocacy by advocacy groups has a fundamentally different purpose
and effect than candidate advertising.
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upholding the ban. Judge Henderson followed Buckley v. Valeo,
424 U.S.1(1976), and FEC v. Massachusetts Citizens for Life,
479 U.S. 238 (1986) (MCFL), holding that the Constitution
mandates the second viewpoint and the ban should be stricken.

Judge Kollar-Kotelly argued that “Buckley and MCFL
...iInvoked the expressadvocacy testonly asameansof statutory
construction,” SA 788sa, but acknowledged “ the consensusamong
thejudiciary that courtsarebound by Buckley and MCFL, which
strictly limit the meaning of ‘express advocacy.’” SA 796sa
(quotation marksomitted). Shedismissed thisconsensus, however,
sayingthoseother caseslacked “textud analysis’ and wererifewith
“dicta” SA 794-99sa. Judge Henderson provided a cogent
refutation. SA 345-384sa.

A. A textual analysis of Buckley and MCFL revealsthat this
Court, in adopting the expressadvocacy test, was concerned about
protecting issue advocacy, not just vagueness.

1. The first provision Buckley considered, § 608(e)(1),°
imposed spending limits on independent expenditures and was
ultimately found unconstitutional . 424 U.S. at 51. Troubled by the
vaguenessof capping expenditures” relative to aclearlyidentified
candidate,” the Court first construed “ relativeto” with the provi-
sion’ sparalld phrase, “ advocatingthee ection or defeat of sucha
candidate.” But theresulting phrase, “ advocating the el ection or
defeat of aclearly identified candidate,” only “refocuse[d]” the
vaguenessprobleminawaythat “only” prefixing“explicit words,”
id. at 42-44 (emphasisadded), or “expressly” couldfix. Id. at 80

5Section 608(e)(1) provided: “No person may make any expenditure
relative to aclearly identified candidate during a calendar year which, when
added to al other expenditures by such person during the year advocating
the election or defeat of such candid ate, exceeds $1,000.” (emphasis added)



(emphasis added).’

What wasthefatal defect this Court sought to avoid when it
said that “advocating” was too vague absent the"expresdy”
modifier? The Courtimmediately answered thisquestion: “[ T]he
distinction between discussion of issues and candidates and
advocacy of election or defeat of candidates may often dissolve
in practical application.” Id. at 42 (emphasis added).

Sothedichotomy Buckley established initsprimary discussion
of theexpressadvocacy test wasbetween (1) “ discussion of issues
and candidates,” commonly known as issue advocacy, and (2)
“advocacy of el ection or defeat of candidates,” commonly known
as express advocacy. This distinction is necessary because
“[clandidates, especiallyincumbents, areintimatel y tied to public
Issuesinvolving legidativeissuesand governmentd actions. Not only
do candidatescampaign on thebasi sof their positionsonvarious
publicissues, but campaignsthemse vesgenerateissuesof public
interest.” Id. at 42. In other words, issue advocacy that includes
discussion of candidatesand i ssuesisessentia to citizens' participa:
tion in our representative democracy.

This Court then quoted approvingy the Court of Appeals
recognition tha issue advocacy would influence dections:

“Publicdiscussion of publicissueswhi chalsoarecampaign
issuesreadily and often unavoi dably drawsin candidatesand
their positions, their voting recordsand other official conduct.
Discussionsof thoseissues, and aswell morepositiveeffortsto
influence publicopinion onthem, tend naturally andinexorably

"The express advocacy test is not a “magic words” test, i.e, so long as
the words used in Buckley's footnote 52 are avoided, political speakers
avoid regulation. Id. at 44 n.52. Footnote 52 creates an “express words of
advocacy test”: “This construction would restrict the application of
§ 608(e)(1) to communications containing express words of advocacy of
election or defeat, such as ‘votefor,” ...." Id. (emphasis added).
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toexert someinfluenceonvoting at elections.” [/d. at 43n.50

(citation omitted).]

| ssue advocacy, then, includes discussion of candidates and
their positions, records, and conduct; it goesbeyond mere* discus-
son” to“morepostiveeffortstoinfluencepublicopinion onthem.”
Thesecongtitutionaly protected actionsmay “ exert someinfluence
on voting at eledions,” but they are protected nevertheless.

ThisCourt went onin Buckley toflesh out the breadth of issue
advocacy with a quote from Thomas v. Collins, 323 U.S. 516,
535 (1945), indicating that express advocacy cannot depend on
intent or effect and that issue advocacy extendsto “ discussion,
laudation, [and] general advocacy,” sothat only “ solicitation” or
“invitation” (i.e., “ advocacy of e ection or defeat of candidates’) can
be regulable express advocacy:

[W]hether wordsintended and designed tofall short of invita-
tion [tovotefor or againstacandidate] would missthemarkiis
aquestion both of intent and of effect. No speaker, in such
circumstances, safely could assumethat anything hemight say
upon thegeneral subject would not beunderstood by someas
aninvitation. .. . [ T]hesupposedly clear-cut distinction between
discussion, laudation, general advocacy, and solicitation
putsthespeaker inthesecircumstanceswholly a the mercy of
the varied understanding of his hearers and consequently of
whatever inferencemay bedrawn asto hisintent and meaning.

Such adigtinction offersno securityfor free discussion. In
theseconditionsit blanketswith uncertainty whatever may be
said. It compels the speaker to hedge and trim. [/d. at 43
(quotation marks and citation omitted) (emphasis added).]
So the “free discussion” that requires the “security” of this

Court’s express advocacy test is this broadly described issue
advocacy. And thereason thisCourt wasconcerned with“ vague-
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ness’ wasnot only that somelanguage wasambiguous, but that the
language substantivelyregulated this* freediscussion.” Thus, while
the Court spoke of vagueness in these passages, there was an
underlyingoverbreadthconcern. The*[t]he constitutional deficien-
ciesdescribed in Thomas v. Collins [to be] avoided,” id. at 43,
were not fuzzy words, but the failure to protect “discussion,
laudation, [and] general advocacy” (i.e., issueadvocacy) fromthe
regulation. “[A]void[ing]” thesedeficienciesmeant avoiding the
abridgment of i ssueadvocacy, hot avoiding adecision onwhether
therewere any deficiencies, asJudge Kol lar-K otelly suggests. SA
789sa. Thus, “[s]olong aspersonsand groupseschew expenditures
that in expressterms advocate the election or defeat of adearly
identified candidate, they arefreeto spend asmuch asthey want to
promote the candidate and hisviews.” Buckley, 424 U.S. at 45.

Further, since the express advocacy test was narrow and
citizensremained free*to promote[a] candidateand hisviews’
through issue advocacy, this Court fully recognized that it was
permitting communications that would affect an election:

Itwould naively underestimatetheingenuity and resourcefulness
of personsand groupsdesiring to buy influenceto believethat
they would have much difficulty devising expendituresthat
skirted therestri ction on expressadvocacy of election or defeat
but nevertheless benefitted the candidate’ s campaign. [1d.]®

But this Court was permitting such unfettered issue advocacy
because itisvita to our representative democracy:
Discussion of publicissuesand debateonthequdificationsof
candidateq[,i.e., issueadvocacy,] areintegral totheoperation
of thesystem of government established by our Constitution.

830 studies purportedly showing that issue advertising affectselections
are irrelevant. Cf© SA 353sa (Henderson). That effect was considered in
arriving at the express advocacy test and cannot be used to overturn it.
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TheFirst Amendment affordsthe broadest protectionto such
political expresson... “toassure[the] unfetteredinterchange of
ideas for the bringing about of political and social changes
desired by the people.” [/d. at 14 (citation omitted).]

Thus, “*thereispradically universal agreement that amajor
purposeof [the First] Amendment wasto protect thefreediscus-
sionof governmentd affairs. . . of courseinclud[i ng] discussions of
candidates.’” id. (citation omitted) (emphasi sadded), including the
right of citizens to band together to engage in issue advocacy.’

2. The second provision Buckley considered, § 434(e),
“require]d] direct disclosureof what anindividual or group contrib-
utesor spends[over $100]” “*for thepurposeof .. . influencing’ the
nomination or election of candidatesfor federal office.” Buckley,
424 U.S. at 75 (citation omitted). The Court said that “theambigu-
ity of thisphrase. . . posesconstitutional problems.” /d. at 77. This
Court noted that the vagueness present was of the same sort
encounteredin dealing with theindependent expenditurecap: “[1]t
sharesthe samepotential for encompassing bothissuediscussion
and advocacy of apolitical result.” Id. at 79. Therefore, theconcern
about the “ambiguity” was over whether the provision was
overbroad for sweeping in protected issue advocacy —the same
concernthisCourt had just addressed with respect to § 608(e)(1).

®Buckley recognized the constitutional right of people to associate in
ideological corporationsfor issue advocacy:

The constitutional right of association . . . stemmed from the Court’s
recognition that effective advocacy of both public and private points
of view, particularly controversial ones, is undeniably enhanced by
group association. Subsequent decisions have made clear that the First
and Fourteenth Amendments guarantee freedom to associate with
others for the common advancement of political beliefs and ideas, a
freedom that encompasses the right to associate with the political party
of one’'s choice. [Id. (internal quotation indicators and citations
omitted).]
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Aswiththeprior provision, thisCourt addressed the overbreath
concern by applying the express advocecy test:

To insure that the reach of 8§ 434(e) is not impermissibly
broad, weconstrue‘ expenditure’ for purposesof that section
in the same way we construed the terms of § 608(e)(1)—1t0
reach only funds used for communications that expressly
advocatethe election or defeat of aclearly identified candi-
date.” [Id. at 80 (emphasis added).]*

MCFL removes any doubt that this Court’s “vagueness”
concernsin Buckley were focused on protecting i ssue advocacy
fromoverbroadlegidation. MCFL saidthat theexpressadvocacy
test wasimposed onthe FECA “ expenditure’ definition“toavoid
problemsof overbreadth.” 479 U.S. at 248 (citing Buckley, 424
U.S. at 80). The dichotomy affirmed in MCFL was between
“*discussion of issues and candidates and advocacy of election
or defeat of candidates,” whichit establishedinitsintroduction of
the expressadvocacy test. Id. at 249 (quoti ng Buckley, 424 U.S.
at 42) (emphasis added). Removing all doubt, the MCFL Court
reiterated the dichotomy in other termswith i dentical meaning:
“Buckley adopted the ‘express advocacy’ test to distinguish

1That this Court’s intent was to protect issue advocacy here is further
borne out by its pl ain statement that issue advocacy is not mere discussion:
“As narrowed, § 434(e), like 8 608(e)(1), does not reach all partisan
discussion for it only requires disclosure of those expenditures that
expressly advocate a particular election result.” Buckley, 424. U.S. at 80
(emphasis added). This last phrase, “advocate a particular election result”
refers solely to that which may be constitutionally regulated under §
608(e)(1), which this Court had just said are expenditures “for communica-
tions that expressly advocate the election or defeat of a clearly identified
candidate.” Consequently “advocate a particular election result” can only
mean “expressly advocate the election or defeat of a clearly identified
candidate.” Judge Kollar-Kotelly’s effort to draw a fal se dichotomy between
“issue discussion and advocacy of a political result” must therefore be
rejected. SA 792-93sa.
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discussion of issuesand candi datesfrom more pointed exhortations
to vote for particular persons.” Id. MCFL reiterated that the
expressadvocacy test required expresswords of advocacy, such
asthosein Buckley’ sfootnote52, which shouldremoveall doubt
that some other “express advocacy” test can be substituted.™

Insum, careful textual analysisof Buckley and MCFL reveals
that thisCourt established the congtitutionally-mandated principle
that wherever legidation or regul ation bordersonissueadvocacy —
whether it is 8 608(e)(1), § 434(e), or § 441b — issue advocacy
must remain unfettered and protected by a bright-linetest that
requiresexplicitwordsexpressly advocating the el ection or defeat
of aclearly identified candidate.

Thus, Judge Kollar-Kotelly unsurprisingly discovered a
“consensusamong thejudiciary that courtsare bound by Buckley
and MCFL, whichstrictly limit the meaning of expressadvocacy.”
SA 796sa(internal quotation marksomitted).*? And perhapsthe

MprCFL's discussion of the express advocacy in MCFL’s newsletter
does not expand the reach of the express advocacy test. The newsletter
identified pro-life candidates and urged the reader to “vote pro-life.” This
Court said this “provides in effect an explicit directive” and the slightly less
direct exhortation “does not change its essential nature.” Id. at 249
(emphases added). But this does not establish a test looking to the “effect”
or “essence” of acommunication, only that if A=B and B=C, then A=C.

2| ower federal court cases recognizing constitutional protection for
unfettered issue advocacy and the constitutional mandate for the express
advocacy test include: Me. Right To Life Comm. v. FEC, 98 F.3d 1 (1st Cir.
1996); Faucherv. FEC, 928 F.2d 468 (1st Cir. 1991); V't. Right to Life Comm.
v. Sorrell, 221 F.3d 376 (2d Cir. 2000); FEC v. Cent. Long Island Tax Reform
Immediately Comm., 616 F.2d 45 (2d Cir. 1980); Virginia Society for Human
Lifev. FEC,263F.3d 379 (4th Cir. 2001) (VSHL II); Perry v. Bartlett, 231 F.3d
155 (4th Cir. 2000); N.C. Right To Life, Inc.v. Bartlett, 168 F.3d 705 (4th Cir.
1999); Va. Soc’y For Human Life v. Caldwell, 152 F.3d 268 (4th Cir. 1998);
FECv. Christian Action Network, 92 F.3d 1178 (4th Cir. 1996) (CAN I); FEC
v. Christian Action Network, Inc., 110 F.3d 1049 (4th Cir. 1997) (CAN II);
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Chamber of Commerce v. Moore, 288 F.3d 187 (5th Cir. 2002); Brownsburg
Area Patrons Affecting Change v. Baldwin, 137 F.3d 503 (7th Cir. 1998);
Iowa Right to Life Comm.v. Williams, 187 F.3d 963 (8th Cir. 1999); Califor-
nia Pro-Life Council v. Getman, 328 F.3d 1088 (9th Cir. 2003); FEC v.
Furgatch, 807 F.2d 857 (9th Cir. 1987); Citizens for Responsible Gov't State
Political Action Comm. v. Davidson, 236 F.3d 1174 (10th Cir. 2000); Fla.
Rightto Lifev. Lamar, 238 F.3d 1288 (11th Cir. 2001) (a&firmingFla. Right to
Life v. Mortham, No. 98-770CIVORL19A, 1999 WL 33204523 (M .D. Fla.
1999)). FEC v. Colo. Republican Fed. Campaign Comm., 839 F. Supp. 1448
(D.Colo.1993), rev’d, 59 F.3d 1015 (10th Cir. 1995), vacated and remanded
on other grounds, 518 U.S. 604 (1996); FEC v. Christian Coalition, 52 F.
Supp.2d45(D.D.C.1999); FECv. NOW,713F. Supp.428(D.D.C.1989); FEC
v. AFSCME, 471F. Supp. 315 (D.D.C. 1979); Kansans for Life, Inc. v. Gaede,
38 F. Supp. 2d 928 (D. Kan. 1999); Clifton v. FEC, 927 F. Supp. 493 (D. Me.
1996), aff’d on other grounds, 114 F.3d 1309 (1st Cir. 1997); Planned
Parenthood Affiliates of Mich. v. Miller, 21 F. Supp. 2d 740 (E.D. Mich.
1998); Right to Life of Mich., Inc. v. Miller, 23 F. Supp. 2d 766 (W.D. Mich
1998); N.C. Right to Life, Inc. v. Leake, 108 F. Supp. 2d 498 (E.D.N.C. 2000);
Right To Life of Dutchess County, Inc. v. FEC, 6 F. Supp. 2d 248 (SD.N.Y.
1998); FEC v. Survival Educ. Fund, No. 98 Civ. 0347, 1994 WL 9658,
(S.D.N.Y.Jan. 12,1994), aff’d in part and rev’d in part on other grounds, 65
F.3d 285 (2d Cir. 1995); Oklahomans for Lifev. Luton, No. CIV-00-1163, slip.
op. (W.D. Okla. May 25, 2001); West Virginians For Life, Inc. v. Smith, 919
F. Supp. 954 (S.D. W. Va. 1996). But cf. Wisconsin Realtors Ass’n v. Ponto,
233 F. Supp. 2d 1078 (W.D. Wis. 2002); Nat’l Fed’n of Republican Assem-
blies v. United States, 218 F. Supp. 2d 1300 (S.D. Ala. 2002).

State cases recognizing constitutional protection of unfettered issue
advocacy include: In Re Texas Association of Business, (N0 number) (167th
Judicial Dist. Ct. of Travis County, Texas) slip. op. at 1-4 (order denying
motion to quash grand jury subpoenas and protective order), appeal
docketed, No. 56,045-01, (Tex. Crim. 2003) (Cf. Aides Shielded From Grand
Jury Probe, U.S. Chamber Tells Texas Criminal Court, Money & Politics
Report, June 26, 2003); Governor Gray Davis Committee v. American
Taxpayers Alliance, 125 Cal. Rptr. 2d 534 (2002); Osterberg v. Peca, 12
S.W.3d 31 (Tex. 2000); Wash. State Republican Party v. Wash. State Public
Disclosure Comm’n, 4 P.3d 808 (Wash. 2000); Alaska v. Alaska Civil
Liberties Union, 978 P.2d 597 (Alaska 1999); Brownsburg Area Patrons
Affecting Change v. Baldwin, 714 N.E. 2d 135 (Ind. 1999); Elections Bd. v.
Wisconsin Mfr. & Commerce, 597 N.W.2d 721 (Wisc. 1999); Klepper v.
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textual analysisshefound lackinginthemyriadfederal and state,
trial and appellate, decisionswasmissing becausecourtsseekingto
follow thisCourt’ sholdings, not avoid them, found that simply
reading Buckley and MCFL readily reveal sthat theConstitution
and the needsof therepublicmandatethe expressadvocacy testto
protect unfetteredi ssueadvocacy —asdoesthetextua anaysishere
provided.

B. “Dicta,” is the another means by which Judge Kollar-
K otelly sought to dismissthe acknowledged “ consensus’ of other
courts, along with attempting to distingui shsomecases. SA 796-
99sa. Oneresponsetothealleged*” dicta” in other federal courtsis
that it doesn’t matter becausethe careful textual analysisset out
aboveestablisheswhat #4is Court said, and that hol ding governs
Another responsenotestheirony of Judge Kollar-Kotelly rgjecting
as“dicta’ thejudicid “ consensus’ whilerelyingontwotrial court
opinions where discussion of the express advocacy test was so
obviously obiter dictum.’®

However, al federa appellatecourtsaddressingtheissuehave
concluded that Buckley established express advocacy as the
constitutional standard for regulablepolitica speech. “ Thesecourts
rely primarily on Buckley’'s emphasis on (1) the need for a
bright-lineruledemarcating thegovernment’ sauthority to regul ate
speechand (2) theneed to ensurethat regul ation doesnot impinge
on protected issue advocacy.” Chamber of Commerce, 288 F.3d

Christian Coalition, 259 A.D.2d 926 (N.Y. App. Div. 1999); Doe v. Mortham,
708 So. 2d 929 (Fla. 1998); Va. Soc’y for Human L ife v. Caldwell, 500 S.E.2d
814 (Va. 1998); Conn. v. Proto, 526 A.2d 1297 (Conn. 1987).

Bwisconsin Realtors Ass’'n, 233 F.Supp.2d at 1085 (questioning in obiter
dictum whether the express advocacy test is “the definitive test” but noting
that issue advocacy is plainly protected from regulators); Nat’l Fed’n of
Republican Assemblies, 218 F. Supp. 2dat 1325 (questioningin obiter dictum
whether the express advocacy test is constitutionally mandated).
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at 193. See, e.q. VSHL 11,263 F.3d at 391-92 (“ shift[i ng] thefocus
of the express advocacy determination away from the words
themsdvestotheoveral impressionsof the hypotheticd, reasonable
listener or viewer ... ispreciselywhat Buckley warned against
and prohibited”); Citizens for Responsible Gov't, 236 F.3d at
1187, 1193-95 (statutesunconstitutional that cannot beconstrued
to apply “onlyto expenditures for communicationsthat contain
explicit words advocating the election or defeat of a clearly
identified candidate”); Vermont Right to Life Comm., 221 F.3d
at 386 (finding parties”in essential agreement that thedisclosure
provisions . . . and reporting provisions . . . are necessarily
unconstitutional unlessthey apply only to[communications| ‘ that
expressly advocate the election or defeat of aclearly identified
candidate.”” (emphasi sadded) (quoting Buckley, 424 U.S. at 80));
lowa Right to Life Comm., 187 F.3d at 969-70 (“ communication
must contai n expresslanguage of advocacy with an exhortationto
elect or defeat acandidate,” and “[t]he Supreme Court hasmade
clearthat a‘finding of “expressadvocacy” depend[s| upontheuse
of language such as‘votefor,” ‘elect,” ‘ support,’ etc.”) (quoting
MCFL, 479 U.S. a 249 (quoting Buckley, 424 U.S. at 44, n.
52))); Brownsburg Area Patrons Affecting Change, 137 F.3d at
506 (“[ Buckley] recognized theimportant First Amendment interest
in protecting political speech, including discussionssurrounding
elections and candidates.... Because of the vital importance of
protecting such speech, the Buckley Court articulated what has
cometobeknown asthe’expressadvocacy’ test ...."); Faucher,
928F.2d at 470 (* The SupremeCourt, recognizing that such broad
language. . . createsthepotential for firstamendment violations,
sought to avoid future conflict by explicitly limiting the statute’ s
prohibition to “express advocacy.”).

Eventhe Ninth Circuit in Furgatch, 807 F.2d at 857, recog-
nized the binding nature of the expressadvocacy test, although in
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dictait discussed the test in ways that seemed broader than the
Supreme Court’ s articulaion of the test.'* Moreover, the Ninth
Circuit hasjust affirmedthat it fully embracesthe Buckley formul a
tion, by declaringthat “ aclosereading of Furgatch indicatesthat
we presumed expressadvocacy must containsomeexplicit words
of advocacy.” California Pro-Life Council, 328 F.3d at 1097
(emphasisinoriginal). Thisruling eliminatesany arguablefedera
circuit court support for dividing issue advocacy from express
advocacy with a contextual approach, as do both of the BCRA
“electioneering communication” definitions®

Thevariety of laws, regul aions, and fact patternsinwhich the
express advocacy test has been applied demonstrates, not an
opportunityfor distingui shing, but rather thebroad principlethatin
whatever Situation government attemptsto restrict speech onthe
border of issue advocacy, it must employ this Court’s express
advocacy test to avoid abridging freeexpression and associ ation. '

¥Cf. CAN 11, 110 F.3d at 1054 (Furgatch’s holding is: “where political
communications . . . include an explicit directive to voters to take some
[unclear] courseof action, ... ‘context’ . .. may be considered in determining
whether the action urged is the election or defeat of a. .. candidate . . ..”

BIronically, Judge Kollar-K otelly repudiated Furgatch, the only opinion
that formerly gave some support to the two contextual definitions of
“electioneering communication” in BCRA. 795sa.

®Judge Kollar-Kotelly attempted to distinguish all the cases striking
down FEC regulaions on the bads of one quote from VSHL II, 263 F.3d at
392, which declared “that courts ‘are bound by Buckley and MCFL, which
strictly limit the meaning of ‘expressadvocacy.’ If changeisto come, it must
come from an imaginative Congress or from further review by the Supreme
Court.’” 796sa (quoting VSHL II, supra) (emphasisin opinion).

But the Fourth Circuit’s statement was made in direct response to the
FEC's claim that “*if the express advocacy requirement is read too narrow ly,
the prohibitions of 2 U.S.C. [§ ] 441b will require little more than careful
diction and will do almost nothing to prevent millions of dollars from the
general treasuries of unions and corporations from directly influendng
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The more distinctions that are noted, thebroader this principle
grows.

C. Stare decisis requiresthisCourttofollow itsholdingsin
Buckley and MCFL that whenever government regulatesonthe
border of issue advocacy it must protect issue advocacy from
abridgment by employing the express advocecy test.

Neither holding hasbeen* undermined by subsequent changes
or development inthelaw.” Patterson v. McLean Credit Union,
491 U.S. 164, 173(1989) (citationsomitted). Tothecontrary, the
expressadvocacy test hasbeen woveninto theweb of casesthat
formthejudicial “consensus’ that Judge Kollar-K otelly conceded.
SA 796sa.'” As noted, even theNinth Circuit on May 8, 2003,
noted thearray of opinionscriticizing itsseemingfailuretofully
embracethis Court’ s expressadvocacy test and affirmed that it
indeed utilizes the “explicit words of advocacy’ test, just as
everyone else. California Pro-Life Council, 328 F.3d at 1097
(emphasisinoriginal).’® AsthisCourt said of theabortionrightin

federal elections, and from doing so without disclosing to the public the
source of theinfluence.”” VSHL II, 263 F.3d at 392 (citation omitted). Thisis
the same argument the FEC and other Defendants now make, but the Fourth
Circuit rejected it by asserting that Buckley and MCFL are binding
substantive law. That rejection does not support Judge Kollar-Kotelly’s
effort to distinguish this line of cases as being about agency authority
instead of constitutional mandate.

YEurthermore, Congress has embraced the express advocacy test, 2
U.S.C.8431(17) (“independent expenditure” definition), as have many states
through their statutes. See, e.g., Alaska Stat. 88 15.13.400(6)(C)(4) and
(6)(C)(7) (2003); Cal. Gov't Code § 82031 (2003); Del. Code Ann. tit.15,
§ 8002(10) (2002); Idaho Code § 67-6602(g) (2003); lowa Code § 56.2(14)
(2003); Kan. Stat. Ann. 88 25-4143(g)(1)(B) and (h) (2002); Ky. Rev. Stat.
Ann. §121.015(12) (2002); Minn. Stat. § 10A.01(18) (2002); Miss Code Ann.
§23-15-801(j) (2003); Nev. Rev. Stat.294A.004 (2003); N H. Rev. Stat. Ann.
§ 664:2(XI) (2002); Wis. Stat. § 11.01(16) (2002).

BUnfettered issue advocacy enjoys international support, which this
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Planned Parenthood of S.E. Penn. v. Casey, 505 U.S. 833
(1992), this Court’ s express advocacy test has been relied upon
andwovenintothefabricof Americanlaw andthelivesof numer-
ous citizen groups

The express advocacy test has not proven to bea* positive
detriment[ s] to coherenceand consistency inthelaw” becauseits
“conceptua underpinnings’ have beenweakened or because” | ater
law hasrendereditirreconcilablewith competing legal doctrinesor
policies.” Patterson,491U.S. at 173 (citationsomitted). Rather,
thecourtshave cons stentlyfollowed thisCourt’ sholdings, creating
ajudicia “consensus’ around the express advocacy test.

Nor has the express advocacy test or its reasoning become

Court found weighty in In Lawrence v. Garner, 539 U.S. ___, 2003 WL
21467086 (2003) (reversing Bowers v. Hardwick, 478 U.S. 186 (1986) (citing
a 1981 European Court of Human Rights decision). The same court cited in
Lawrence also decided in Bowman v. United Kingdom, 26 Eur. Ct. H.R.1,
148 (1986), that a London woman could not be charged with acampaign law
violation for distributing 1.5 million copies of a voter guide telling voters
where candidates stood on abortion (without expressly advocating anyone’'s
election), even though it was a “single issue” guide that was assumed to be
“distributed with a view to promoting the election of the candidate with the
stand on abortion most acceptable to the [plaintiff]” and “might in fact have
the tendency to influence certain voters in different directions,” id. 46,
because “freedom of expression constitutesone of the essential foundations
of ademocratic society, id. 45, and the government had failed to prove that
such “‘singleissue’ campaigning . .. would distrect voters from the political
platforms which are the basis of national party campaigns to such a degree
as would hinder the electoral process,” i.e, “‘distort’ election results.” Id.
11 47. See also Harper v. Canada, 2002 ABCA 301 (2002) (declaring that a
“polling day blackout’ on “election advertising” is unconstitutional and
striking“election advertising” definition, i.e., “tak[ing] aposition on anissue
with which aregistered party or candidate is associated,” id. 181, under the
“minimal impairment” tes because the definition “encroach[es] upon the
freedom of expression of those who seek to voice public concerns which are
inconsequential to partisan advocacy,” id. 1 184).
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“outdated after being ‘tested by experience’” or “found to be
inconsistent withthe senseof justiceor withthesocia welfare.” d.

(citationsomitted). Asalready noted, thisCourt foresaw that issue
advocacy would affect el ections, which isthe subject of Defen-
dants' studies, and already considered that fact in endorsingthe
express advocacy test, which it created to giveissue advocacy
necessary breathing room. This makes Defendants studies
irrelevant. Anda*“ senseof justice” and the* socia welfare” require
that thevery essenceof our systemof participatory government not
be destroyed by incumbent politicians seeking to silence the
amplified voice of the people about these politicians and their
actionsin office.

Staredecisisis* acornerstoneof our legal system,” Webster v.
Reproductive Health Services, 492 U.S. 490, 518 (1989), that
promotes*”the evenhanded, predictabl e, and cons stent devel op-
ment of legdl principles, relianceonjudicia decisions,and theactua
and perceived integrity of the judicial process,” and it strongy
counsel sagainst reconsi dering precedent. Seminole Tribe of Fla.
v. Florida, 517 U.S. 44, 63 (1996) (quoting Payne v. Tennessee,
501 U.S. 808, 827 (1991)) (ellipses omitted).

Evenincongtitutional cases, staredecisis” carriessuch persua-
siveforce’ that thisCourt dwaysrequires* special justification” to
depart from precedent. Dickerson v. United States, 530 U.S.
428, 443 (2000) (quoting United States v. International Business
Machines Corp., 517 U.S. 843, 856 (1996)). Thereisno“ special
justification” for overrulingthe expressadvocacy test of Buckley
and MCFL. Buckley and MCFL were not “asolitary departure
fromestablishedlaw,” Seminole Tribe, 517 U.S. at 66; rather, they
werealogical extension of established law. Theexpressadvocacy
test has proven to be a workable and well-reasoned decision,
Payne, 501 U.S. at 828-30, and created no confusioninthelower
courts, except perhaps the court below. For those intent on
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following this Court’ s mandates about the dictates of theFirst
Amendment and the needsof therepublic, the expressadvocacy
testisabright linewithout confusion, andit hasfulfilleditspurpose
—protecting issue advocacy fromregulation. It should beretained,
astheoverwhelming number of federal and state courtshavedone
in weaving ajudicial “consensus.”

D. The primary “electioneering communication” definition
is therefore unconstitutional for flouting this Court’s express
advocacy test.” The primary “€electioneering communication”
definition providesfor a30/60-day blackout period when corpora
tions and labor unions may not use general funds to broadcast
communicationsthat s mply nameafedera candidate. § 201(a)(i).
Only Judge Kollar-K otelly considered thiscongtitutional . SA 12sa
Similar “nameor likeness” provisionshavebeen struck down by
federal courts. See, e.g., Perry v. Bartlett, 231 F.3d 155, 159 (4th
Cir. 2000); Vermont Right to Life Committee v. Sorrell, 221
F.3d 376, 389-90 (2d Cir. 2000); Right To Life of Michigan, Inc.
v. Miller, 23 F. Supp. 2d 766 (W.D. Mich. 1998); Planned
Parenthood Affiliates of Michigan, Inc. v. Miller, 21 F. Supp. 2d
740 (E.D. Mich. 1998). These federd courts have consistently
pointed to this Court’ s express advocacy test as controlling

Theprimary “ el ectioneeringcommunication” definitionisal so
not narrowlytailored toacompe linginterest. WhilethisCourt held
that thereisacompellinginterest that permitsregul ating express
advocacy, it found no such interest for issue advocacy. See

®judge Henderson rightly noted that “refers to” in the primary
“electioneering communication” definition is also vague, SA 359sa, as
Plaintiffs complained. JA __ (McConnell Plaintiffs' Second Amended
Complaint 1 50). Judge Kollar-Kotelly’s defended “refer” by asserting that,
while “refer” can mean “relate,” “relateé’ can be defined as making “ clear and
specific mention.” SA 802san.116. But thedistrictcourt failed to so construe
the primary definition, leaving it vague.
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Buckley, 424 U.S. at 80. But the 30/60-day definition suppresses
bothissue advocacy and expressadvocacy within thegag periods,
thereby failing both the compel ling interest and narrow tailoring
prongs of strict scrutiny. 2

JudgeKollar-Kotelly triestojutify theban? by claiming (1)
that corporations and uni ons are actudly doing issue advocacy
(which this Court said the First Amendment and our system of
government guaranteed that they could do), (2) that, when politi-
cians are grateful for issue advocacy they find beneficia, this
createsan appearanceof corruption that must be stopped, and (3)
that many of theissueadsthat thisCourt said were protected by the
First Amendment and our systemof participatory government are
run near elections. SA 804-23sa.

Asto her firstand third major points, sincethetextua anaysis
aboveestablishesthat corporationsand labor unionsareconstitu-

2«Government may not suppress lawful speech as the means to
suppress unlawf ul speech.” Ashcroft v. Free Speech Coalition, 535 U.S. 234,
122 S. Ct. 1389, 1404 (2002).

ZAs Judge Henderson rightly notes, SA 347sa n.142, this Court's
decisionin MCFL rejects the argument that the restriction on use of general
fundsis not truly a “ban” because it allows for advocacy with a segregated
fund by noting that such a prohibition is a*“subgantial” restriction. 479 U.S.
at 252. In any event, itisatotal “ban” on the use of general funds, which are
much easier for nonprofit ideological corporations to acquire than general
funds. SA 347sa n.142, noting unrebutted evidence of the burden the PAC
limitationwould place on nonprofit organizations because of theinability to
raise funds commensurate with the support of their members for the
organizations' advocacy. Nor is this fact altered by this Court’s decision in
FEC v. Beaumont, 123 S. Ct. 2200 (2003), which dealt with theunique issue
of corporate contri butions, not expenditures. Beaumont expressed concern
about “war chests” and “conduits,”neither of which is applicable to
expenditures (because independent expenditures are unlimited and do not
flow to candidates), leaving only quid pro quo concerns, which do not apply
to independent expenditures. Buckley, 424 U.S. at47.
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tionally entitled to di scusscandidatesand i ssuesin ways that may
affect e ections, therecan beno compel linginterestin slopping them
fromdoingalot of it at € ectiontime, when peopleareespedally
attuned to things political and public issues (from which most
promptly tune out immediately after the elections). SA 236sa
(Henderson’ salternativefinding of fact, quoting RNC political
operationsdirector Terry Nelsonandfinding that “i ssueadvocacy
isnot aseffectivein August of anelectionyear asitisin October or
early November”).

Finally, Judge Kollar-K otelly believesthereisacompelling
interestinregulatingissue advocacy that might “earnthecandidate' s
gratitude” becauseit might createthegppearanceof corruption. SA
854sa. Judge Leon agrees. SA 1135sa. However, gratitudeisa
natural and salutary human reaction to support or praise, and
officials without gratitude to supporters has traditionally been
consideredto haveacharacter flaw. Candidatesaregrateful for dl
formsof help or support, not just prai se through issue advocacy.
Gratitudeisinherentin our systemof representativegovernment, so
that theonly way toeliminatethegratitudeapolitician ought tofedl
toward her supportersisto eliminate democracy itself 2 And if
“gratitude’ createstheappearanceof corruption, Congressitsel f

2The Framers already thought of “gratitude,” and it cuts the wrong way
for Defendants. A Federalist paper dealt with the chargethat Members of
Congress would “be most likely to aim at the ambitious secrifice of the many
to the aggrandizement of the few.” The Federalist No. 57 (Alexander
Hamilton or James Madison) . But the author specifically listed “gratitude”
as one of the reasons this would rot happen. “[W]hat is to restrain the
House of Representatives from making legal discriminationsin favor of
themselves and a particular class of the society? . . . Duty, gratitude,
interest, ambition itself, are the chords by which they will be bound to
fidelity and sympathy with the great mass of the people.” Id. (emphasis
added). Thus, gratitude to the “great mass of the people” who support and
put them in office, provides the natural checks and balancesand is already
built into “the genius of the whole system.” Id.
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must be corrupt, because “logrolling” is away of life.

Thelower court believed this” gratitude” forissueadvocacy
wouldtrandateinto“access,” whichit claimsisinherently corrupt .
See, e.g., SA 1135sa(Leon). But if that weretrue, then lobbying
would beinherently corrupting unlessofficiad sprovideequa timefor
all views. And the standard political practice of charging for
fundrai sng events, whereonemeetsacandidateor publicofficial,
wouldalsobeviewed asinherently corrupting.? Sothekey isnot
whether politiciansaregrateful to supportersand thereforewilling
tomeet and talk withthem, but whether politicianswoul d only meet
with people after extracting campaign support. Candidates and
publicofficia sdo theopposite, holding town hall meetings, visiting
coffeeshops, and meeting all the constituentspossible, regardless
of such support.

And peopleget to meet with candidatesand public official sfor
many reasons. Cel ebritiesfrom entertainment and sports, reporters
and editorial boards of prominent newspapers, and influential
community leaderscaninfluencee ectionsand get specia accessto
elected officials as aresult. What about campaign volunteers,
political consultantsand fundraisersfor acampaign? They influence
€l ectionsand get accessto thecandidate. If accessitself isevil when
grantedto supportersby grateful politicians, then BCRA isuncon-

BIn FEC v. Colorado Republican Federal Campaign Committee, 41
F. Supp. 2d 1197 (D. Col. 1999), the court noted that the “ FEC highlightsthe
various party-donor programs and the benefits and access to Members of
Congress which a contributor gains by giving at various levels,” id. at 1203,
but noted that precedent did not support a claim that thisis corruption:
Buckley . . . recognized that money, in many cases, may grant access to
a candidate. It did not, however, conclude that such access is akin to
corruption or the appearance of corruption. The FEC seeks to broaden
the definition of corruption to the point that it intersects with the very
framework of representative government. Corruption cannot be defined
so broadly.”[Id. at 1209.]
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gtitutionally underinclusive, vitiating any asserted interestin prevent-
ing corruption. Republican Party of Minnesota v. White, 536
U.S. 765 (2002) (judicial candidate rules underinclusive).

E. The backup “electioneeringcommunication” definition
isunconstitutional —both astruncated by thedistrict court at Judge
Leon’s insistence and as drafted, because it also vidates this
Court’ sexpress advocacy test —isvague, and it isnot narrowly
tailoredtoacompellinginterest. Further Judge L eon’ struncation
definition is beyond judicial construction authority.

In a splintered decision, the district court decided that
“ ‘e ectioneering communication” meansany broadcast, cable, or
satel litecommuni cation which promotes or supportsacandidate
... or attacksor opposesacandidatefor that office (regardl ess of
whether the communication expressy advocates a vote for or
against acandidate).” § 201(f)(3)(A)(ii).*

By amputating thelast clause, the court madeavaguedefinition
vaguer, abroad definition broader. Thelast clause—“and which
alsoissuggestiveof no plausiblemeaning other than an exhortation
to vote for or against a specific candidate” — surely had the
vagueness problems that Judge Leon identified. But it at |east
required that any “attacking or promoting” of candidates have
somethingtodowithelections,i.e., “ anexhortationtovote’ for or
againstacandidate. However, amputating thisqualifier leavesthe
definition with nolanguage requiring that the candidatebe* clearly
identified” and with no languagefocusing thecommunicationon

%The district court entered judgment “for Defendants with regard to
[Section 203's] applicability to the backup definition of “electioneering
communication” as defined in Section 201 of BCRA, in accordance with
Judge Leon’s Memorandum Opinion.” SA 1382sa (Final Judgment); see also
SA 12sa (Per Curiam). Judge Leon upheld the constitutionality of the
definition of “electioneering communication” only without the final clause,
which he held to be unconstitutionally vague. SA 1165-66sa.
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votinginelections. Theresultisthat abroadcast communicationis
banned by corporations or labor unions only if it attacks or
promotes someonewho happensto be“acandidate’ (whether or
not known to be so), and has nothing necessarilyto do with any
exhortation, voting, or even an election. Thisisconfirmed by the
parenthetical materia of the definition, which proclaims that
“promotesor supports’ or “ attacksor opposes’ arenot compassed
by the limitations of either express advocacy or voting , i.e.,
“ (regardlessof whether the communi cation expressly advocatesa
vote for or against a candidate).”

Asaresult, thetruncated backup definitionisentirely governed
by four unqualified, undefined verbs: promote, support, attack,
and oppose. Dictionary definitionsreveal the breathtaking scope of
what isprohibited, aswell asthevaguenessinherent in choosing
among possible meanings.

Judge L eondeclared that the phrasehe excised “ dependsona
number of variablessuch asthecontextof thecampaign, theissues
that arethe centerpieceof the campaign, thetiming of thead, and
theissueswith which thecandidatesareidentified.” SA 1164sa.
Theremaining four verbsdepend onsimilar contextual, subjective
vagariesfor determination, but they havethefurther problem of
having nothing to do with any election, election campaign, or
exhortation to vote. Thetruncated backup definition speaks not of
supporting or opposing acandidate’ selection, but only of support-
ing or opposing a candidate. Judge L eondeclared that truncating
thedefinition“ assuresthat therewill beno. . . effect on political
discourseunrelatedtofederal elections,” SA 1165sa(emphasisin
original), but histruncated definitionleavesnothingtorelate the
communication to any federd elections.

Judge L eon’ sview isthat communicatorsonly needto stick to
“neutral” statementsto avoi d opposing or supporting acandidate
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SA 1163sa. But what is* neutral” issubjective, too. Somewould
consder simplylabelingalegidator (and acandidate) as* pro-life’
or “pro-choice’ to besupporting or opposing thecandidate. Others
would declarethat supporting or opposing ahuman doning bill
amountsto supporting or opposing the candidate. To solvejust such
problemsand to keep speakersfrom havingto “hedgeandtrim,”
thisCourt created the” expressadvocacy” test asthe“only” wayto
eliminateoverbreadth and vaguenesswhen |l egid ating on theborder
of issueadvocacy, infra, which the* e ectioneering communi cation”
definition specifically disclaims.

Judge L eon d so suggested that communi catorscould simply
never use acandidate snameor they could get an FEC advisory
opinion before communicating. SA 1166sa. This means that a
citizen group coul d never broadcast acommuni cation encouraging
citizensto call Senator X tovotefor or aganst abill. The FEC
could never issueadvisory opinionsfast enough to keep upwiththe
fast-breaki ng, changing need for broadcasting grassrootsl obbying
communicationsduring an activelegidative session. Suchlimita:
tionsimpose enormousburdenson corepolitical speechwithout
constitutional warrant.?®

Bgimilarly, Judge Leon’ suseofthe AFL-CIO advertisement entitled “No
Two Way” as an example of acommunication that is not “neutral” because
it “attacks [a legislator's] position on the federal budget,” reveals the
incredible breadth of the concept of oppose/attack in the truncated backup
definition. SA 1163sa.

®The statutory truncation was beyond the digrict court’s authority.
Don Simon of Common Cause, a prindple drafter of BCRA, is quoted in a
USA Today article entitled “Campaign finance hit by ruling” (May 4, 2003)
as saying of the truncaed definition” that “[w]e got more from the court
than we ever could have gotten from Congress” and that “people haven’t
cometo grips with . . . how sweeping it is.” “*Unless it isevident that the
Legislature would not have enacted those provisions which are within its
power, independently of that which is not, the invalid part may be dropped
if what is left is fully operative as a law.’” Buckley, 424 U.S. at 108-09
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As originally enacted, thebackup“ € ectioneering communica
tion” definition is aso unconstitutional. Judge Kollar-Kotelly
ardently defended the primary “ el ectioneering communication”
definition, then grudgingly joined Judge Leon’ s support for the
backup definitionto makeamajority to uphold the ban. SA 885-
86sa. Her argument for the primary definition encapsulateswhy the
backup definitionisuncongtitutional: “ Theexpert testimony inthis
case demonstratesthe subjective nature of the effort of tryingto
capture mental impressions of viewers, and illustrates how one
person’ sgenuineissue advertisement can beanother’ sel ectioneer-
ingcommercial.” SA 768sa. Sherefused to consider whether “a
seriesof advertisements’ would be* unfairly captured” by BCRA,
becausethiswould“ask[] the Court to sit asthe viewer and find
that these advertisementswere pureissue advocacy.” SA 855sa
(although sheinconsi stently decided el sewherewhether adswere
“genuine” or not, SA 859sa). As justification, she said, “The
Buckley Court warned against astatutory test that relied on the
viewer and listener’ sinterpretation of apolitical message. | have
declined, therefore, to engage in this exercise.” SA 855sa.

That is the exercise the backup definition callsfor with its
uncongtitutiona contextua approach. ThisCourt mandated express
wordsof advocacy, and nothing el sesufficesto protect theright of
the peopl eto participatein our system of government asguaranteed
by the First Amendment.

Real-lifeillustrations from Plaintiffs sexperiencedemonstrate
thesort of unconstitutional problemsthe backup definitionimposes.
Duringthislitigation, National Right to LifeCommittee(NRLC) has
beeninthemidst of congressional legidl ativebattlesto ban human

(quoting Champlin Refining. v. Corporation Comm’n of Oklahoma, 286
U.S. 210, 234 (1932)).Because the truncated definitionismore expansive than
the definition Congress enacted, it is certain that Congress would not have
enacted the definition as truncated.
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cloning, to passthefederal Unborn Victimsof ViolenceAct, andto
pursue other legislative interests?’” As part of these campaigrs,
NRLC plannedto run broadcast advertisementsinthe Congressio-
nal districtsof key Membersof Congress, naming themembersof
Congress, many or al of whom are candidates, that could be
viewed asattacking or promoting their positionsontheselegidative
issues. Theadswould bepaidfor with general corporatefundsand
wouldbesimilar tothe AFL-CIO advertisement,”“No Two Way,”
that Judge Leon found “ not neutral” SA 1163sa. Consequently,
theseadswould be* e ectioneeringcommunications’ and NRLC
would be prohibited from broadcasting them.

Nor doesthetruncated language solvethe problem. If, contrary
to Buckley, citizen groups are left to be judged by what others
might think of their communications, how will they know when,
where, and whowill decidethat acommunication “issuggestiveof
no plausiblemeaning other than an exhortationtovotefor or againgt
aspecificcandidate” ?“ Suggest” means: “ 1. To offer for consider-
ationoraction.... 2. Tobring or call to mind by logicor association;
evoke.... 3. Tomakeevidentindirectly; intimateor imply ....4. To
serveasor provideamoativefor; prompt or demand....” American
Heritage Dict. Eng. Lang. (4th Ed. 2000) <http://www.bartleby.
com/61/98/S0869800. html> (visited June 27, 2003).%

7 See, e.g., <http//www.capwiz.com/nric/issues/alert/?alertid

=1366326& type=CO> (NRLC legislative action page urging contacts with
legislators) (visited May 7, 2003).

2synonyms of “suggest” are:

imply, hint, intimate, insinuate. These verbs mean to convey thoughts
or ideas by indirection. Suggest refers to the calling of something to
mind as the result of an association of ideas .... To imply is to suggest
athought or an idea by letting it be inferred from something else, such
as a statement, that is more explicit . .. . Hint refers to an oblique or
covert suggestion that often contains clues .... Intimate applies to
indirect, subtle expression that often reflects discretion, tact, or reserve
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Suchimprecision“offersno security for freediscussion ... blankets
withuncertaintywhat may besaid . . . and compd sthe speaker to
hedge and trim.” Buckley, 424 U.S. at 43 (quotation marks and
citation omitted).

Similarly, Clubfor Growth, Inc. (CFG) broadcasted advertise-
mentssupporting President Bush' stax cut. Onenamed candidate
Sen. Tom Daschle and became the subject of acomplaint by the
Democratic Senatorial Campaign Committeetothe FEC whilethe
truncated backup “ & ectioneeringcommunication” definitionwasin
place. LetterfromMarcE. Elias, Counsel for DSCC, to Lawrence
Norton, FEC General Counsel (May 13, 2003).?° CFG believesits
advertisementis” neutral” and lawful, bit theadvertisement depicts
a federa candidate and could be considered by someone (as
happened withthe DSCC complaint) asnot “ neutral” under Judge
Leon' scriterionfor thetruncated backup definition, or asopposing
or attacking the candidateand “ suggestive’ to someaudienceof no
other meaning than an exhortation to vote against Sen. Daschle.

BCRA'’s own advocacy groups, who pushed it through
Congress, demonstratethelack of acompel linginterestin prevent-
ing corruption and the appearance of corruption for BCRA’s
“@dectioneeringcommunication.” Thesegroupsengagedinthesame

... Toinsinuate is to suggest something, usually something unpleasant,
in acovert, sly, and underhanded manner .... [1d.]

®The complaint letter givesthe followingtext of thead:

President Kennedy cut income taxes and the economy soared.

President Reagan cut taxes more and created fifteen million new jobs.

President Bush knows tax cuts create jobs, and that helps balance the
budget.

But Senator Tom Daschle opposes the president.

South Dakota has lost thousands of jobs, and president Bush has a
plan to help.

Tell Tom Daschleto support the Kennedy/ Reagan/ Bush tax policy that

will bring jobs back to South Dakota. [/d. at 2].
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sort of activity asNRL C and other citizen groups, but insist that
what they did was not corrupting.

Common Causeand Campaign for Americapromoted BCRA
with the same style of issue advocacy NRLC used to oppose
BCRA . ¥ These" reformers’ promoted BCRA by arguing that issue
advocacy iscorrupting, but under oath in depositionsinthiscase
they inssted that their activity wasdonewithlegitimatel egidative
purposeand wasnoncorrupting. Thisstoryistoldforitsirony and
thepropositionthat assertionsunder oatharemore credible—there
iS no corruption here.

NRLC has along history of opposing the sort of campaign
financelegislation that becameBCRA. JA __ (Declaration of
David N. O’Steen, Ph.D., Executive Director, National Right to
Life Committee, Inc., (NRLC Dec.)). Since 1996, NRLC has
scored congressional votesagaingt BCRA -stylecampaign finance
legidationaongwithvotesagainst abortion, infanticide, assisted
suicide, and euthanasiaasvotesaignedwithNRLC' sposition. JA
__.In 1998, Dr. O’ Steen and Douglas Johnson wroteto Sen.
McCain, explaining their opposition to his campaign finance
legislation and refuting his assertion that such opposition was
“ancillary” to NRLC’s mission:

[W]e emphatically disagree with your statement that these
guestionsare” ancillary (if that)” toNRLC’ smainmission. In

%The L eague of Women V oters of the United States(LWV) hassimilarly
advocated for BCRA-style legislation and has run ads advocating it. For
example, on October 2, 1997, the LWV issued a press release entitled
“League Ads Target Maine for Key Campaign Finance Vote” and an ad
transcriptentitled “One Simple Message/Maine” JA ___ (Affidavit of Lloyd
Leonard on Behalf of League of Women Voters). The press rel ease explained
that the radio ad targeted “Maine Senators Snowe and Collins [who were]
regarded as key swing votes on the Lott amendment,” which LWV wanted
to defeat as a“‘ poison pill’ anendment.” 7d.
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our view, if citizengroups communicationsto the publichad
beenrestricted over the past 25 yearsin theways that youhave
proposed in successiveversionsof your legislation, abortion
would not beanythinglikethemajor public policy issuethat it
istoday. Indeed, there are other nations which have elected
legidatures, butinwhich ditesof thepolitica partiesand news
mediahavevastly more power to collectively excludeundesired
issuesfrom the political realm. Effortsto imposesuch false
“consensus’ havefailed inthisnation in large part because
groupssuchasNRL C havebeenfreetotransmitto thepublic
very specificinformation about specificpaliticians postionsand
votes.[JA __ (LettafromDavid O’ Steen & DouglasJohnson
to Sen. John McCain 5 (Feb. 17, 1998)).]

NRLC has aired advertisements in opposition to BCRA-style
campaign financelegidation, and NRL-PAC hasaired express-
advocacy adsopposing candidatessupporting such legidation. JA
_ (NRLC Dec. at 1 80-99 & referenced Exhibits).
InJanuary 2000, Gov. Bushand Sen. McCainwereseekingthe
Republican presidential nomination. NRL C used the occas on of
national attention on thesecandidatesto continueitslong-termbattle
against BCRA-style legidation, just as Sen. McCain used his
national attention to promote M cCain-Feingoldlegisation.® On
January 10, 2000, New Hampshire Citizensfor Life and NRLC

SINRL-PAC also opposed Sen. McCain on the ground that he had an
inferior pro-life record to the othe Republican candidates, declaring no
endorsement for any of the other candidates because all had “good pro-life
positions.” JA __ (NRLC Dec. 194 & Ex. B-33). Sen. McCain promptly
turned the issue into a campaign-finance debate issuing a press release
erroneously claiming that these PAC ads were paid for with “soft money”
and that his*“campaign finance prop osals would eliminate this kind of money
from politics.” JA ___ (NRLC Dec. 195 & Ex. B-34). NRL-PAC promptly
issued a press release rejecting McCain’s claim that a PA C ad could be paid
for with “soft money.” JA __ (NRLC Dec. 95 & Ex. B-34).
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issued apressrel easedeclaring that their PACswere* launch[ingal

new radioad campaign highlighting John McCain’ sattacksonfree
speechabout paliticians’ and urging votersto“[l]et John McCain
know that freedom of gpeech about politiciansisnot ajoke. Vote
forsomebodyelse.” JA __ (NRLC Dec. 197 & Ex.B-36).Inthe
samepressrel ease, thesetwo organi zationsannounced that they
were also doing another PAC ad entitled “ You Have aRight to
Remain... Silent” that focused on McCain-Feingdd legidation that
would ban mentioning afedera candidatein abroadcast communi-
cationfor 60 days beforean election, asbecamelaw inBCRA. /d.

Thepressrel easeclearly noted the di stinction between theexpress
advocacy the PACsweredoing and theissue advocacy doneinthe
non-PAC ads. 7d.

NRLC bdlievesits activities are non-corrupti ng:

NRL C doesnot believeany of itsactivitiescorrupt or appear
tocorrupt any federal, state or local candidatesor officehol d-
ers. NRLC and its members have various intereststhat are
served through communicationsand other activitieswithits
membersand thegenerd public, and thesepolitica activitiesare
necessarilyfunded with money. Indeed, NRLC believesthatits
activities, rather than creating an appearance of corruption,
ingtill inthegenera publicasenseof confidencethat avenuesfor
pursuinglegitimatecommoninterestsareavailabletoall.[JA
____(NRLC Dec. 1203).]

Common Cause (“ CC) hashad“ Campaign FinanceReform
... a theheart of what [it] does sinceitsinception” in1970. JA
___(Deposition of Matt Keller (CC LegidativeDirector) 17-18
(CC Dep.)). “Whileit has done no broadcast ads— so it did no
“@ectioneering communication” —CC hasengagedin activitiesthat
could beinterpreted asopposing or promoting candi datesaround
electiontime. Theseshouldclearlybe*corruption” under Defen-
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dants' broad definition of “ corruption,” becausefavored candidates
might fed “gratitude’ for CC' scommunicationspromotingissuesthe
politicianssupport and praisingthemfor doing so. Yet CCinsists,
under oath, that its communicati ons are noncorrupting.

As the 2000 New Hampshire primaries approached, CC
“staged an event with Senator[s] McCainand. . . Bradley around
theissueof Campaign Finance Reform genera ly” and apledgeto
support BCRA-style legidlation particularly. JA __ (CC Dep.
105). Anop-ed, published on CC’ swebsite, extolled McCainand
Bradley asthe presidential candidateswho understood theneed for
BCRA-stylelegislation and who had pledgedtoenactit. JA
(CC Dep. Ex. 20). The" purposewasto raisethevisibility of the
issue of Campaign Finance Reform,” not to influence afederal
election. JA __ (CC Dep. 106). CC acknowledged that it was
“possble’ that theop-ed piececouldinfluencethefedera election,
but declared, “that wasnot [its] intent.” JA _ (CC Dep. 107). 1t
disavowed any “intention to support . . . candidates,” only “the
issue,” althoughitacknowledgedthat “[a] possible effect of the
support of theissue could beinterpreted as support of thecandi-
date.” 1d.%

Within 30 days of aprimary e ection and whileGov. Bushand
Sen. McCainwerepresidentia candidates, CC distributed nation-

%2CC, initsown name or though its Americans4Ref orm.com project, also
financed a number of “ Town Hall Meetings” or “ Town Hall Forums” in New
Hampshire and other states to promote campaign financelegislation, at least
one such event coinciding with primary election campaigns and several
mentioning (and some having present) candidates for Congress in the
upcoming election, but CC stated there was no intent to influence any
election or promote or oppose candidates (although in some cases it
admitted the activity might be so viewed). JA __ (CC Dep. 116- 117 &
Exhibit 23, p.2 (N.H., Jan. 13, 2000)); JA __ (CC Dep. 132-36 & Exhibit30
(Ark., Jan. 29, 2001)); JA ___ (CC Dep. 136-39 & Exhibit 31 (II1., Feb. 12,
2001)); JA __ (CC Dep. 139-42 & Exhibit 32 (Tenn., Sep. 7, 2001)).
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wide a press rel ease about Bush' s campaign finance proposals
subtitled“ Proposa ‘ FailsTestof Reform.”” JA __ (CC Dep. EX.
22). The document described Bush's proposal as “flawed,”
“fal[ing] thetest of reform,” “not even-handed,” and “ahodge-
podge of haf-stepswhichwould do nothing tofurther real reform.”
1d. * Thepurpose... wasto encourage Governor Bushtopropose
a... packagethat was... trulyreform,” said CC, and“it’ spossible
that thiscould influencd ] afederal dection.” JA___ (CC Dep.
111-12). Thestatement did not “ promote | or support[] acandidate
for federd office,” CCtestified, although avoter couldsointerpret
it, and “it’ s possible to read that as opposing or ... attacking the
proposal put forth by then Governor Bush.” JA _ (CC Dep.
113). But, declared CC, it was not an attack on Governor Bush
himself. 7d.

Within 30 daysof aprimary el ection, while Sen. Gorewasa
presidential candidate, CC also distributed nationwidea press
rel easeabout Gore’ scampaign finance proposal ssubtitled “ Gore
SetsForthlnnovativePlanfor Reform.”JA __ (CC Dep. 113-15
& Ex. 23). Therelease described Gore’ sproposal as* sending a
strong statement,” “innovativeand promising,” and “ seek[ing] to
serioudy address[campaign financelegidation].” “ Goreisputting
forthstrong reform proposalsin contrastto ... Bush,” CC declared.
JA ___ (CC Dep. Ex. 23). “The purpose of the press release,”
declared CC, “wastohighlight ... that ... yet another candidate...
wasmaking ... Reform aprimary issueinhis campaign,” not to
influencetheel ection, athough it* could” affect theelection.” JA
____(CC Dep. 115). CC didn't think the release promoted or
supported Gore. 1d.*

BAfter the 2000 Democratic and Republican conventions and while
Senators Gore and Lieberman were presidential and vice-presidential
candidates, CC released nationwide a press release extolling their commit-
ment to campaign finance legislation and describing Lieberman as “a
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InMarchor April 2000, within30 days of aprimary inwhich
Gov. Bushwasapresidentia candidate, CC distributed nationwide
onitswebsitean op-ed pieceentitled “ Bush’ sCampaign Finance
PlanTooWeak.” JA __ (CC Dep. 130-32 & EX. 45). The plan
derided Bush' splan as* keeping up withthe Jones’ and*“ rearrang-
ing thedeck chairsonthe Titanic,” but CC affirmed no intent to
influencethe el ection (whileacknowl edging the communication
would possibly do so) or attack or oppose candidate Bush
(athoughit believeditcouldbesointerpreted). JA__ (CC Dep.
131-32).*

OnOctober 18, 2000, shortly beforethegeneral election, CC
issued nationwide apressrel easeannouncing a“ Reform Report
Card” (gradingmembersof congresson support for BCRA-style
legidlation) andlistingsignersof CC’s* Public Integrity Pledge’
(thereby promising to support CC’ sfavoredlegidlation). JA
(CC Dep. 119-21 & Ex. 25 & 27).* The scorecard included an

consistent and effective champion of campaign financereform.” JA ___ (CC
Dep. 117-20 & Exhibit 24). There wasno purpose to influence theelection or
promote the named candidates, said CC, but this would possibly happen. JA
__ (CC Dep. 119-20).

34CC also engaged “50 [to] 70 volunteers who c[a]me in to [CC] every
week,” JA __ (CC Dep. 151), in making phonebank callsto get CC members
to call legislators about pending legidation. JA __ (CC Dep. 151-52 &
Exhibits 41-43). Calls were made employing one phonebank memo into
Delaware, in March 1998, urging Rep. Mike Castle to oppose a certain
amendment. JA __ (CC Dep. 152 & Exhibit 42). Rep. Castlewasacandidate
in the November 1998 general election. The declared purpose was opposing
a“phony” bill and supporting aproper one, not influencing an election (but
CC admitted it possbly do s0). JA __ (CC Dep. 152).

%CC communicated to the public on a “case-by-case basis” éout who
signed the integrity pledge, including communications about who signed
and didn’t vote as CC wanted. JA __ (CC Dep. 127). Such communications
were issued around thetime of votes of campaign finance legislation, which
could coincidewith dection campaigns. JA ___ (CC Dep. 128). The declared
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“honorroll” of legidatorsvotingCC' sway. JA __ (CC Dep. 127
& Ex. 27). CC affirmed the scorecard’ s purpose was informing
peopleabout how legislatorsvoted, JA __ (CC Dep. 122), and
“encourag[ing] ... Membersof Congresstovote[right] inthenext
vote,” JA ___ (CC Dep. at122-23), not influencing electionsor
promoting candidates, but it couldbesointerpreted. JA _ (CC
Dep. 122-125).

Could these activities affect federal elections? CC declared
“they could...impact ... how peoplevote.” JA _ (CC Dep. 156).
Couldthey beviewed " aseither attacking or defending or promot-
ing an individual candidacy?’ Id. “Yes.” Id. But were these
communicationscorrupting? CC declaredthat itdid not “ believe
that if aMember of Congress, asaresultof [CC’s|] communica-
tions, supported Campaign Finance Reform or whatever [CC]
w[as] advocating” that “that [woul d] giveriseto an appearanceof
corruption.” JA _ (CC Dep. 155).

Campaign for America’s (“CFA”) purpose is promoting
BCRA-stylelegidation.JA . (Telephonic Deposition of Cheryl
Perrin (CFA Executive Director) 9 (CFA Dep.)). CFA isfunded
primarily or solely by itsfounder, Jerome Kohlberg, Jr. JA
(CFA Dep. 10). CFA has broadcast numerous ads promoting
BCRA-styl el egidlation that mentioned el ected officials, some of
whomwerecandidatesinan upcoming election. See,e.g., JA
(CFA Dep. Ex. D (joint pressrel ease and radio ad scriptsby CC
and CFA)).

CFA published a“Legidlative ReportCard” giving*“ Thumbs
Up” toadvocatesof BCRA-stylelegidation, including Senators

purpose of such tactics was not to influence elections or promote or attack
candidates, but to “try to get somebody’s vote.” Id. CC acknowledged that
such activity could influence elections and could be interpreted as
promoting or opposing candidates. Id.
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McCain and Feingold. JA __ (CFA Dep. Ex.C). CFA didn’t
intendtoinfluencean eectionand didn’t believethereport coulddo
s0.JA __ (CFA Dep. 26). CFA hasalso broadcast grass-roots-
lobbying radio ads mentioning federal legislators by name and
encouraginglistenersto call theselegidatorsand votefor BCRA-
stylelegislation or to pressure leaders, eg., Sen. Lott, to hear
CFA’sfavoredlegidation. See, e.g.,JA ___ (CFA Dep. 28-31 &
Ex. D (pressreleaseand text of ads)); see also JA ___ (Declara-
tion of Cheryl Perrin (declaringwhichadsinthe CFA Deposition
Exhibitswereactually published)). CFA saidthat itspurposewas
educating the publicand seeking support for BCRA-stylelegida
tion, not influencing e ections, that theseads could not affect federd
elections, and that the ads did not attack or support any named
candidate. JA __ (CFA Dep. 30). CFA declared that, if a
legidlator didwhat CFA urgedinitsads, that therewasno corrup-
tion because® [t]herewould beno gainfor that on either side.” JA
___ (CFA Dep. 59-60).

If al the above activity soundslike the busy marketplace of
Ideasin avibrant democracy, that isbecauseit is. Someof it fell
within the BCRA blackout periods, but any of it could have,
depending onwhen legidativeactionwasoccurring. Much of this
vital political activitywouldbelostif BCRA wereupheld. Andthe
factthat both“reform” groupsand Plaintiffsengagein the samesort
of activity beliesany claimthat the public perceivescorruptionin
theseactivities. Indeed “reform” groupsthemselvesdo not view
such activity as corrupting.

II.  “Soft Money” Bans Are Unconstitutional . . .

TheTitlel nonfederal money bansare unconstitutional asto
national parties, federal officeholders and candidates, and state
officeholders and candidates.
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A. Asto National Parties. Libertarian Nationa Committee
(LNC)joinstheRepublican National Committeeet ., brief. The
description of theuniqueway inwhich BCRA burdensthe LNC
and legal arguments are provided there and adopted here.

B. As to Federal Officeholders/ Candidates.

Rep. Mike Pence® wantsto raisemoney for nonprofit corpora:
tions, including IndianaFamily Ingtitute(IF1).3” But BCRA Titlel
adds 8§ 323(e)(1)(A), JSA 13a, prohibiting federal candidatesor
officeholdersfromsolicitingfor, or directing nonfederal fundsto,
nonprofitorganizationsfor “federd eectionactivity” (voter registra-
tionwithin120 days of an el ection) and voter identification, get-out-
the-vote(GOTYV) activity, activity supporting political parties, or
makingacommunicationsthat “ refersto” afederal candidateand
“promotes or supports ... or attacks or opposes’ her).

Section 323(e)(4)(A) permitsmaking“ agenerd solicitation of
funds’ for nonprofit organizations* that does not specify how the
fundswill or should bespent,” provided that the* principa purpose’
of theorganizationisnot engagingin*“federal election activity.”

*®Rep. Pence is a Member of Congress who associates with nonprofit
ideological corporations to assist them in raising funds, as more fully
described in the Declaration of U.S. Representative Mike Pence (“Pence
Dec.”), JA ___. Rep. Pence alleged that the BCRA chills his ability to assst
IFI and other nonprofit ideologicd corporations. JA ___ ( Pence Dec. 1 6).
He has assisted in raising funds for organizations including IFI and
Vanderburgh County Right to Life and want to continue the relationship. JA
____(Pence Dec. 11 5-22).

*|Fl isa§ 501(c)(3), MCFL-type comoration that advocates pro-family
issuesin the public policy arena, as more fully set out in the Declaration of
Curt Smith, President of Indiana Family Institute, Inc. (IFI Dec.), JA ___
(IFI Dec. 11 3-7). |Fl hasalongtimerelationship with Mike Pence before he
was in Congress, which relationship has been used to help raise funds for
IFI, and IFI wishes to have Rep. Pence continueto assist in raising funds for
IFI without the restricions of BCRA. JA __ (IFI Dec. 11 8-11).
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Section 323(€)(4)(B) provides that candidates may also make
soliatationsfor “federal eectionactivity,” except acommunication
that “refersto” afederal candidateand” promotesor supports... or
attacks or opposes’ her, or for organizations whose principal
purposeisto engageinsuch activity, providedthesolicitationis
made only to individualg[] and [] the amount solicited from any
individual does not exceed $20,000.”

Thedistrict court upheldthisprovision. SA 5sa(Per Curiam).
Judge Henderson decided that the provison passed strict scrutiny
becausecandidatesraising large sumsof non-federal money from
corporationscould createthe gppearanceof corruption, SA 455sa,
and* severingthemost direct link betweenthefedera candidateand
the non-federal donor ... can serveto prevent the appearance of
corruptionwhereitismost acute.” SA 457sa. Shea sodecided that
thismay betheleast restrictive meansof preventing the useof soft
money to buy influence over officials. SA 458sa.

Central to Rep. Pence’ sclaimisthefact Rep. Pencehashad a
tenyear relationshipwith IFl, both heand hiswifehave served on
thelFl Board of Advisors, they havesupported I FI financialy, and
hehasbeen afeatured guest and speaker at IFl fundraising events,
becausehebelievesinIFI’ smissiontofocusontraditiona family
values. JA __ (Pence Dec. 1 5). Rep. Pence and |Fl want to
continuetherel ationshipthey had before he becameaMember of
Congress, with Rep. Pence free to raise funds for IFl without
restrictions. Because the relationship preexisted Rep. Pence’'s
el ection to Congressin 2000 and Rep. Pence’ spresent candidacy,
JA __ (Pence Dec. 1 2), thereis no realistic concern that the
public will perceive quid pro quo corruption in the fundraising
relationship—evenif heraised money for apro-familyor pro-life
nonprofit corporation to register, identify, and mobilize voters.

But thereis al'so a problem with what BCRA permits Rep.
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Penceto do. Fundraising eventscommonlyincludeapresentation
onthepast or planned activitiesof theorganization, either asanora
presentation (of ten with audio-visua enhancement) or in printed
formto show what potentid donorsaresupporting by their pastand
anticipated contributions. Theseactivitiesofteninclude (@) public
communications (such asgrassrootsl obbying, issueadvertisng, and
voter guides) that refer toaclearlyidentified candidatefor federa
office; (b) voter registrationwithin 120 days of afederal election,
voter identification, and GOTV activity. JA _ (Pence Dec.
1112-14).%

Rep. Pence’ s urging of support for such organizations may
readily beconsidered by listenersto beasolicitationfor fundsthat
will bespent onthe“federd electionactivities,” describedinora or
written presentations of past and planned activitiesof thegroup at
thefundraising event, evenif Rep. Penceexpresses support for the
groupingeneral termsand doesnot specify how thefundswill be
spent. JA __ (Pence Dec. 116). Further, itisunclear whether the
“principal purpose’ of an expressive association such as|Fl or
Vanderburgh County Rightto Lifeistoengagein*federd election
activity,” because principal purpose” isnot defined by the BCRA.
Must theactivity bea principal purposeor the principal purpose?
Does* principal purpose’ meansthesameas*” major purpose,” the
term used by thisCourtin MCFL,479U.S.238?JA __ (Pence
Dec. 117).

%Rep. Pence spoke at Vanderburgh County Right to Life’'s annual
fundraising banquet, and VCRTL engagesin a wide range of these activities
with respect to federal, state, and local elections. IFI engages in some of
these activities and has asserted its intent to continue doing so and to
expand into doing more of these activities.JA ___ (Pence Dec. 1 9-11, 14).
Some expressive associations also engage in independent expenditures in
connection with federal candidates, with or without a connected political
action committee (“PAC"),and some make contributionsthrough their PACs
to federal candidates. JA ___ (Pence Dec. 1 15).
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Therequirement that “theamount solicited fromany individud
during any calendar year doesnot exceed $20,000” isby itsterms
alimitation onsolicitation, not contribution, and uncongtitutional ly
exposes Rep. Pencetoliability for askingindividual sfor a$20,000
contributionwhen theindividud hasalready been solicited for a
contribution of any amount inthat calendar year. Thisisexacer-
bated by thefact that Rep. Pence’ ssolicitationsaretypically done
togroups, whereitisimpossi bleto know whoisintheaudienceand
what solicitationshavebeen madeareadytothem.JA _ (Pence
Dec. 121).

No corruption or gppearanceof corruption existsintheactivity
described. This Court protectsissue advocacy expenditures by
citizen’ s groups and Congressmen have alegitimate interest in
associating with such groupsto advancethe publicissuescommon
tothem. Further, nonpartisanvoter registrationand GOTV activity
furthersimportant civic goals. Since none of thisactivity iscon-
ductedinapartisan manner or advocatesthe el ection or defeat of
any particular candidate, the connection between any prospect of
quid pro quo corruption andthesoliciting of fundsfor thisactivityis
just too tenuous.

C. Asto State Officeholders/Candidates. Asacandidate
for AlabamaAttorney Generd, William H. Pryor Jr. hasmade many
political communicationsand associationswhich are permitted by
thelawsof hisstate, but arerestricted by BCRA. Inviolation of
§323(f) and §301(20)(A)(iii), hehasmade publiccommunications
asacandidateand stateofficial that refer to candidatesfor federal
officeand that promote, support, attack or opposesuch candidates.
JA __ (Declaration of William H. Pryor Jr., Attorney General
of Alabama (Pryor Dec.) 1 3, Ex. A-B). His references to
candidatesaremadeto comparehisviewsto those of thefederal
candidateor becausehisofficial position effectively requiresit. JA
___(Pryor Dec. 1114-6). Hehasal so received contributionsfrom



40

statecommitteesof national political partiesand hasspent state-
regul ated fundsfor voter registration within 120 days of afedera
election, for voter identification and GOTV, and for generic
campaign activities. JA ___ (Pryor Dec. 11 7-12).

Pryor’s official duties often require him to discuss federal
candidates in official press releases, congressional testimony,
correspondence with public officials, and legal briefs. JA
(Pryor Dec. 11 3-5, Ex. C-O). “To fulfill my office as Attorney
Generd effectively, | must oftenrefer tofedera candidatesbecause
they offer legal proposal swhich must beand yzed and woul d affect
statelaw and policy and becausethey often becomeinvolvedin
legal controversies.” JA ___ (Pryor Dec. { 6).

By regulatingtheactivitiesof candidatesfor Stated ectiveoffice,
theBCRA isinterferingwiththeability of statesto enact their own
campaign finance schemesand hasgreatly complicating theburden
of campaign financelawson such candidatesby subjectingthemto
two separateand often contradictory regul atory schemes. If the
restrictionson“federd dectionactivities’ preemptsstateregulation,
differencesbetween stateand federal approacheswill beconfusing
and underminethestate’ sability todesign alogical and consistent
scheme.® For example, Pryor’ sstate of Alabamadoesnot follow
thefederal approach of limiting the s zeof non-corporatecontribu-
tions, but instead forbidsthem from being madewhiletheLegida
tureisin sesson. Ala Code§17-22A-7(b)(2). If thefedera law
preemptsAlabamalaw, anad by Pryor urging votersto support him
becausehe" helped President Bush fight thewar onterror” would
besubject tofedera law limiting thesi zeof contributionsbut not to

% State laws are pre-empted by (1) “ expresslanguage in a congressional
enactment,” (2) “implicaion from the depth and breadth of acongressional
scheme that occupies the legislative field,” or (3) “ implication because of a
conflict with a congressional enactment.” Lorillard Tobacco Co. v. Reilly,
533 U.S. 525, 541 (2001).
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Alabama stiming restriction, whilean ad that doesnot mentiona
federa candidatecouldbepaidfor only by fundsraised outsidethe
legidativesession, but from contributionsof unlimited size. The
impact could be even greater in stateswith similar but more
restrictivelaws. Hence, adding phraseslike* I’ maBush Republi-
can” totheir communicationswould enableM ontanastatel egidative
candidatesto exchange their state’ s$100 per donor contribution
limitwithBCRA’ slimitsof $2,000 or $5,000. Mont. Code Ann.
§ 13-37-216.

Anevenworseresut would occur if these communications
weresubject to both stateand federal restrictions. Pryor’ scommu-
nications showing himwith President Bushwoul d then besubject to
the more restrictive aspects of both the federal and Alabama
schemes. Montana candidates would need to ensure that their
contributorshad complied with federa limitationson contributions
from political committeesand individuals, but al so rai sed outside of
alegidative session, as required by Alabama law.

Thisimpact would beespecially acutein statesproviding public
financing to candidatesforegoing most privae contributions. A
Maine staterepresentative candidateisbarred from publicfunding
for accepting more than $500 of private contributions. Me. Rev.
Stat. Ann. tit. 21A §1125(2)(C). A Mainestatecandidatewishing
to spend $600to tout hisexperienceasalegidative staffer for Sen.
Snowe, which now must berai sedin accordancewithfederal law,
wouldneedtoforego statefinancing todo so. If BCRA preempts
statelaw, the candidate coul d raiseunlimited privatefunds, subject
tothemuch higher federd contributionlimits, and till bedligiblefor
publicfunding, if hespent thefundson adsmentioning Sen. Snowe

Besidesbeing complicated and burdensometo statecandidates,
thissubjectiontofederal reguationisalsounfair initsimpacton
individua candidates. Consider thepotential matchupinindiana's
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2004 gubernatorial election between Mitch Daniels, formerly
President Bush’'s budget director, and Joe Andrews, former
chairman of the Democratic National Committee.*® Because
President Bushisacandidatefor re-election, Daniel swould need
to raise federa fundsin order to discuss his work in the Bush
administration or to tout an endorsement from his old boss.
However, Andrewscoul dfreely usestate-regul ated fundsto discuss
his work with former President Clinton.

Restrictions based on the content of a candidate’ s speech
violatethis Court’ smaxim that it isthe“ peopleindividually as
citizensand candidates... who must retain control over thequantity
and range of debate on publicissuesin a political campaign.”
Buckley, 424 U.S. at 57. Restricting candidates’ speechisespe-
cialytroublesomebecause” [t]herolethat el ected officialsplay in
our society makesit all themoreimperativethat they beallowed
freelyto expressthemselveson mattersof current publicimpor-
tance.” Republican Party of Minnesota,536 U.S. at 781-82. In
therareinstanceswhen candidatesare subjected to content-based
restrictions, the government bears the burden to prove that the
challengedregulationis® narrowlytailored, to serve... acompelling
stateinterest.” Id. at 774-75. Thegovernment “ must demonstrate
that it doesnot * unnecessarilycircumscribe protected expresson.””
Id. at 775 (citation omitted). When a plausible, less restrictive
aternativeisofferedto acontent-based speechrestriction—such as
thestateregulatory schemesthat already governthesecommunica
tions—“itistheGovernment’ sobligationto provethat theaterna
tive will be ineffective to achieve its gods.” United States v.
Playboy Entertainment Group, Inc., 529 U.S. 803, 816 (2000).

40 Matthew Tully, Daniels Dives In; Rival Bows Out, Indianapolis Star,
June 10, 2003, <http//www.indygar.com/print/articles /2/049677-9902-
098.html>.
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Inupholding theseprovisions, thedidrict court,in Judge Leon’s
opinion, relied uponfindings regarding the activitiesof statepolitica
partiessupporting federal candidatestofindthat thisstatutewas
closely drawn to accomplish the federal purpose of “guarding
against similar conversions of soft money donations to fund
communicationsthat aredesigned to accomplishthefederd purpose
of directlyinfluencingafederal election.” SA 1146sa. But themere
potential that thesestatementscould beusedtoinfluenceafederd
electionisinsufficient justification. ThisCourt haslong recognized
that “[c]andidates... areintimatel ytied to publicissues,” Buckley,
424 U.S. at 42, and that thegovernments’ regulatory interests
extended only to spending that is* unambiguously related to the
campaign of aparticular federal candidate.” Id. at 80. Despitethis
Court’ swarning that “the Government must present more than
anecdoteand supposition” to provethe necessity of such statutes,
Playboy, 529 U.S. at 822, thereisno supportinlogicor evidence
for thepremisethat statecandidatesarelikelytodivert their scarce
campaign resourcesto support federal candidaciesrather thantheir
own. State candidatesinvoke the name of federal candidatesin
order to advance their own candidacies, a point illustrated by
Pryor’ sown flyersfeaturing pictures of him shaking handswith
President Bush, citing hiswork on the President’ sprior campaign
and transitionteam, and quoting praisefor Pryor fromthe President
and from Alabama’ s senators. JA __ (Pryor Dec. EX. A & B).

Even moredubiousaretherestrictionson supposedly “federd
electionactivity” by stateofficeholders—an applicationignored by
thedistrict court. Itishard toimagi newhat federal interestscould
justify requiring stateofficia stofund official communicationswith
private campaign contributions rather than with public funds
authorized by their statelegidature. AsPryor explained, “My officid
dutieswould besignificantlyimpededif | wereunabletoreferto
federal candidateswho sponsor or proposelegidationor whoare
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involvedinlitigation that might affect the peopleof Alabama.” JA
___(Pryor Dec. 115). Ironically, by requiring campaign donorsto
pay for communicationsnormally funded by taxes, thisprovision
enhances rathe than reduces the role of money in politics.

ITII. “Advance Notice” Is Unconstitutional.

BCRA provides two advance noticedisclosure provisons,
requiring that contracts betreated as actual expenditures. The
district court found thechallenge to 8 212 not ripe becauseof FEC
regul ationsrequiring disclosureonly after anindependent expendi-
turehasbeen made. SA 132sa(Per Curiam). NRLC Plaintiffsdo
not appeal this. Section 201(5), JSA 23a, also requires such
advancenoticefor contractsto make el ectioneering communica-
tions, which the Court unanimousy found uncongtitutional . SA 12sa,
115sa (Per Curiam).

Advanced notice of acommunication about apolitician, by
requiringthereporting of “ contracts’ for thecommunication, creates
three separate, but substantial problems. First, the disclosure of
donorssubjectsthese donorsto harassment.** Second, it isoften

“The district court upheld the requirement that $1,000 (and up)
contributors for electioneering communications be reported, despite
concerns about retaliation and harassment expressed by several plaintiffs.
SA 124sa (Per Curiam) (citing “lack of specific evidence”). There was
evidence in the record of harassment against NRLC and NRL PAC and
interference with broadcast advertising arrangements when candidates
becomeaware of such communicaions. JA __ (NRLC Dec. 11 25-26, which
is summarized infra at note 43).

Also, in Arizona Right to Life PAC v. Bayless, No. 00-CIV-0129-PHX-
RGS, slip op. at 10 (D. Ariz. Aug. 28, 2000), rev’d in part on other grounds,
320 F.3d 1002 (9th Cir.2003), the court in the process of granting permanent
injunction against a requirement “that individual contributor’s names and
telephone numbers be included on the literature or advertisements of
political committees who make independent expenditures,” id. at 19
(emphasis in original), recounted the evidence submitted by one top
contributor who had “received harassing phone calls — some threatening
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unknown in advancewhether the communicationwill actually be
made and what the communication, or even the “contract” will
cost.* Third, advance notice of a communications provide an
opportunity for politiciansto dissuade broadcastersand newspapers
from carrying communications to which they object.*®

violence — during the 1998 political campaign as a result of the publication
of his phone number.” Id. at 10.

“2Two examples from nonbroad cast advocacy illustrate the point. First,
NRL PAC planned an independent expenditure on printed express advocacy
pieces in support of U.S. Senate candidate John Ashcroft in the 2000
Missouri election. When Ashcroft’s opponent died, NRLC did not think it
seemly to release the brochures, electing to spend its money on other races.
Both contracts and payments were made, but there was no communication,
and it would have been inaccurate and misleading to have such “expendi-
tures’ reported as “independent expenditures.” See NRL PAC v. Connor,
323 F.3d 684 (8th Cir. 2003) (recounting these facts).

Second, NRL PAC often arrangesfor tel emarketing firmsto make phone
callsinto targeted areasat election time. The general agreement is made well
in advance of the dection, but the agreement is only for a set range of
expenditures (low and high ends) and the rate per call. At this point, the
amount of money that will be available to spend is yet unknown, for it has
not been raised yet, and the state or races are unknown. In fact the state or
race may not be decided until the day before the phone calling begins, as
last-minute polling indicates where there is a need. Thus, at the time of the
agreement for telemaketing services, the total amount to be spent is yet
unknown, as is the location of the calls.

“A concrete example occurred to NRL PAC in 1988 in Nevada. James
Bopp, Jr. & Richard E. Coleson, Comments on Proposed Rules at 11 C.F.R.
Parts 100, 104, and 109 Regarding Independent Expenditure Reporting,
<http://www.fec.gov/pdf/nprm/ind_exp/ind_expcomments6-08-01.pdf>
(visited July 1, 2003); NRLC Dec. (11186-202), JA ___.lItinvolvesthecase
of National Rightto Life PAC v. Friends for Bryan (No. CV -S-88-865-PM P-
(RJ3J)), a 1988 case brought in state court by NRL PAC against Nevada
Governor Richard Bryan's U.S. Senatorial campaign committee for tortuous
interference with contractual relations resulting from cancelled broadcast
arrangements for NRL PAC’s independent expenditures due to harassing
letters from Bryan's campaign. Other letters using the same boilerplate
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Advance notice provides increased opportunity for such
mischief, at theexpenseof Firss Amendment rights. If broadcasters
can beintimidatedinto canceling advertissmentsthat areaready in
process (aswere NRL PAC's, note 42), it will befar easier for
intimidation to prevail withtheextratimeadvanced noticeprovides.
Many broadcasterswoul d betempted to reject such communica
tions, depriving citizen groups of free speech. The ability of
Americans to participate in our democracy would be undermined.

IV. Intervenors Lack Article III Standing.

Senator John McCain, Sen. Russall Feingold, Rep. Christopher
Shays, Rep. MartinMeehan, Sen. OlympiaSnowe, and Sen. James
Jeffords(Intervenars) intervened asDefendantsinthe District Court
under Fed. R. Civ. P. 24(a)(1), invoking 8§ 403(b) (“any member of
theHouse of Representatives. . . or Senate shall havetheright to
interveneeither insupport or oppositionto theposition of aparty to
the caseregardingthe congtitutional ity of the provision or amend-
ment”). In granting intervention, the trial court decided the
IntervenorshaveArticlelll standingwhether or not such standing
isrequiredforintervention.JA ___ (order grantingintervention5
(May 3, 2002)). However, Article 111 standingis required for
intervention® and the Intervenors lack it.

language were used in North Dakota and Nebraska and the source of this
systematic campaign of intimidation was apparently an October 21, 1988,
form letter prepared by Robert F. Bauer, Counsel to the Democratic
Senatorial Campaign Committee. Smilar |etters were also sent to stations
concerning ads by the American Medical Association PAC and the Auto
Dealers and Drivers for Free Trade PAC. This evidence demonstrates what
is usually invisible to the public — a widespread practice of well-planned,
systematic intimidation attempts against broadcasters to gain political
advantage.

“Whether proposed | ntervenors must have Article 111 standing in order
to properly interveneis an issue of firstimpression, Diamond v. Charles, 476
U.S.54,68-69andn. 21(1986), and thereisaconflictof circuitsinthisregard.
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Thelntervenorsmust satisfy both constitutional and prudentid
requirements for standing. See, e.g., National Credit Union
Admin. v. First National Bank & Trust Co., 522 U.S. 1146
(1998); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61
(1992). Section 403(b), by permitting members of Congressto
intervene, removes any prudential standing concerns. Raines v.
Byrd,521U.S.811, 820n.3(1997) (“ Congress sdecisiontogrant
aparticular plaintiff theright to challenge an act’ scondtitutionality ...
diminatesany prudential standing limitationsand significantlylessens
therisk of unwanted conflict withthe L egid ativeBranch whenthe
plaintiff bringssuit”). However, “ Congresscannot eraseArticlelll’s
standing requirements by statutorily granting the right to sue a
plaintiff whowould not otherwisehavestanding.” /d. Contrary to
the District Court, Intervenors lack Article Il standing.

First, they do not satisfy therequirement that onemust suffer an
“injury infact,” consisting of an“invasion of alegally protected
interestwhichis(a) concreteand particularized ... and (b) actua or
imminent.” Lujan, 504 U.S. a 560 (interna quotationsand citations
omitted). Thelntervenorsclaimedinjury here—"that they will be
forced to raise money in acorrupt system in the event the Act is
struck down” (Order at 8) (emphasisin original) — is neither
concrete nor particularized.

In Raines, 521 U.S. at 829, this Court held that individual
Membersof Congresslacked standing to chalenge the congtitution-
ality of thefederal LineltemVeto Act, athough the Act explicitly
provided that any Member might bring suit againstit, becausethe

Compare Solid Waste Agency v. U.S. Army Corps of Eng’rs, 101 F.3d 503,
507 (7th Cir. 1996); Mausolf v. Babbit, 85 F.3d 1295, 1300 (8th Cir. 1996);
Building and Constr. Trades Dept., AFL-CIO v. Reich, 40 F.3d 1275, 1282
(D.C.Cir.1994) with United States Postal Serv.v. Brennan, 579 F.2d 188, 190
(2d Cir.1978); Associated Builders & Contractors v. Perry, 16 F.3d 688, 690
(6th Cir.1994); Yniguez v. State of Arizona, 939 F.2d 727, 731 (9th Cir.1991).
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Membershad alleged no cognizableinjuries particular to them-
selves, andtheir claimedinstitutional injury waswidely dispersed
and abstract. Thelntervenorsclaim here—that without the BCRA,
they will havetorai sefundsinasupposedly corrupt system—lacks
particularity and concretenessto an even greater degreethanthe
clamof theRaines plaintiffs. A lineitemvetoisat least knownto
diminishthespecificweight of every legidativevote. Thisissurely
amoreconcreteand particular injury than smimminginthesame
allegedly polluted fund-raisingwater asall other candidatesmust if
BCRA isstricken. If the Raines plaintiffslacked standing, the
Intervenorslackit, too. If thelntervenorsherehave standing, then
sodoall legidatorswhenever any statutethat affectsthemisbrought
into question before the courts, which would €elide the entire
meaning of the “case and controversy” reguirement.*

Second, thelntervenorslack Articlelll standing becausethere
isno causal connection between their “injury” and the conduct
complained of. Lujan, 504 U.S. at 560-61. Their claimed injury
wouldarisefrom theunregul ated conduct of other parties. How-
ever, “[i]nthosecaseswhereaplaintiff’ sassertedinjury arisesfrom
thegovernment’ sallegedly unlawful regulation (or lack of regula-
tion) of someoneel se, itissubstantially moredifficultto establish
injury infact, for insuch casesoneor moreof theessentid elements

®In Karcher v. May, 484 U.S 72, 78 (1987), this Court held that New
Jersey legislators had standing to defend a statute that the state’s Attorney
General refused to defend, if they acted “in their official capacities as
presiding officerson behalf of the. .. Legslature,” but lost standing when
acting asindividual legislators. Id. In INS v. Chadha, 464 U.S. 919, 930, n.5
(1983), this Court held that Congress was a proper party to defend a one-
House veto provision when a government agency refused to defend the
provision and both Houses authorized the intervention of Congress to
defend the provision. But Intervenors here have not intervened in any
official capacity, only asindividual legislators. And BCRA is actively and
ably defended by the government.
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of standing depends on the unfettered choi cesmade by independent
actors not before the caurts and whose exercise of broad and
legitimatediscretion the courtscannot presumeeither to control or
to predict.” Common Cause v. FEC, 108 F.3d 412, 417 (D.C.
Cir. 1997) (quotations and citations omitted) (emphasis added).

However, “ becausean intervenor participateson equal footing
withtheoriginal partiesto asuit,amovant for leavetointervene...
must satisfy thesameArticlelll standing requirementsasorigina
parties.” Building and Constr: Trades Dept., AFL-CIO, 40 F.3d
at 1282 (citations omitted). As the Eighth Circuit held:

[A]nArticlelll caseor controversy, oncejoined by intervenors
who lack standing, is —put bluntly —no | onger an Articlelll
caseor controversy. AnArticlelll caseor controversy isone
whereall parties have standing, and awould-be intervenor,
becausehe seeksto participate asaparty must havestanding
aswell. The SupremeCourt hasmadeit very clear that “[thosg]
who do not possessArt. 111 standing may not litigateassuitors
inthecourtsof theUnited States.” [Mausolf, 85 F.3d at 1300
(citation omitted)].

TheArticlelll standingrequirement cannot be mitigated by
Congress. Congressional power to createstandingissubjecttothe
limitationsof Articlelll.See, e.g., Warth v. Seldin, 422 U.S. 490
(1975); Linda R.S. v. Richard D., 410 U.S. 64 (1973). Article
[11’ sinjury infact requirement limits Congress' power to confer
gsanding. Lujan, 504 U.S. at 580-81 (K ennedy, J., concurring). “In
noevent ... may CongressabrogatetheArt. [l minima.” Gladstone
Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979). Thus,
Articlelll gandingisrequiredfor intervention. Becausel ntervenors
lack standing, the intervention grant must be reversed.

Conclusion
For theforegoingreasons, thisCourt shouldstrikedown Title
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I’ sbanson “ soft money” useby political parties, federa officehold-
ersand candidates, state officehol dersand candidates, Titlel 1’ sban
on “electioneering communications,” and § 201(5)’ s“advance
notice” requirement asviolating congtitutiond freeexpressionand
association guarantees. Also, thisCourt should hold that thegrant
of intervention to Sen. Mc Cain et al. was erroneous.
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