IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SENATOR MITCH MCCONNELL, et al.,

Plaintiffs,
V. Case No. 02-0582 (CKK, KHL, RJL)
FEDERAL ELECTION COMMISSION, et al., All Consolidated Cases
Defendants.

MOTION OF THE COMMITTEE FOR ECONOMIC
DEVELOPMENT FOR LEAVE TO FILE BRIEF AMICUS CURIAE

The Committee for Economic Development (CED) respectfully submits
this motion for leave to file the accompanying brief amicus curiae in support of
defendants. CED proposes to address only those provisions of the Bipartisan Campaign
Reform Act of 2002 (BCRA) that prohibit soft money solicitations and contributions in
connection with federal elections. CED believes these provisions should be sustained.

CED, a nonprofit, nonpartisan, and nonpolitical research and policy
organization of approximately 250 business leaders and educators, is well qualified to
assist the Court in its consideration of the legal and public policy issues implicated by
BCRA’s restriction of soft money. CED has carefully studied the funding of federal
elections and has long been an outspoken voice in favor of campaign finance reform,
including BCRAs prohibition of soft money solicitations and contributions.

CED trustees can attest from personal experience to the detrimental impact
of coercive soft money solicitations on businesses that feel compelled to contribute to |

protect their commercial interests. In the accompanying brief, CED provides its



perspective on the coercive soft money solicitation system. CED also discusses the
commercially pragmatic, rather than ideological, nature of soft money contributions, and
the actual and apparent corrupting effect of soft money on business, government, and on
the integrity of the marketplace. As an organization that is primarily made up of business
leaders who object to a fundraising system that they have come to believe is
fundamentally corrupt, CED has a significant stake in the outcome of this litigation.
Counsel for CED notified counsel for all parties to this action of this
motion by email on October 30, 2002, and requested an indication of whether they would
oppose it by November 4. No objection has been received. CED therefore respectfully

requests that the Court grant it permission to appear as an amicus and to file the

accompanying brief.
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ORDER

NOW, THIS day of , 2002,

IT IS ORDERED that the motion of the Committee for Economic

Development (CED) for leave to file a brief amicus curiae is GRANTED, and that CED

may file and serve a brief amicus curiae in support of defendants.

KAREN LECRAFT HENDERSON
UNITED STATES DISTRICT COURT JUDGE

COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT COURT JUDGE

RICHARD J. LEON
UNITED STATES DISTRICT COURT JUDGE
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INTRODUCTION AND INTEREST OF THE AMICUS

This brief amicus curiae in support of defendants is submitted on behalf of the
Committee for Economic Development (CED), a nonprofit, nonpartisan, and nonpolitical
research and policy organization of approximately 250 business leaders and educators. CED is a
trustee-directed organization. The trustees set CED’s research agenda, develop policy
recommendations, and speak out for their adoption. A list of trustees is annexed as Exhibit A
hereto. CED has long been an outspoken voice in favor of campaign finance reform —
particularly the need to prohibit unregulated soft money — and argued vigorously for passage of
- the reforms in the Bipartisan Campaign Reform Act of 2002 (BCRA).!

Herein, CED urges the Court to sustain BCRA’s prohibition on soft money
solicitations and contributions in connection with federal elections. By prohibiting national
parties from raising, receiving, or spending funds that are not subject to the amount limitations
imposed by the Federal Election Campaign Act (FECA), Pub. L. No. 93-443, 88 Stat. 1263
(1974), BCRA closes the soft money loophole through which corporations and other large

donors have been goaded into evading FECA’s hard money limits.

As CED’s trustees are all too aware, businesses have been making ever larger soft
money contributions with ever increasing frequency for one of two reasons: either to secure
tangible benefits in the form of political access and influence or to maintain access and avoid

retribution in the form of adverse governmental action on issues that directly affect solicited

! As set forth more fully in a 1999 report developed by a group of business, academic, and
political leaders, CED, after careful study, concluded that the soft money system had become
dysfunctional and corrupt in a manner that tarnished solicitor and donor alike, and, more broadly,
impaired the health of our democracy. See Committee for Economic Development, Investing in
the People’s Business: A Business Proposal for Campaign Finance Reform (1999) (the “CED
Report™) (Exhibit 1 to the Declaration of Charles E.M. Kolb). By 2001, this report was endorsed

by over 300 executives.




businesses. Put differently, these contributions, typically made in response to high-pressure
solicitation by Members of Congress, party leaders, and others, are motivated by stark political
pragmatism, not by ideological support for either party or their candidates. Because the stakes
are potentially so high for solicited businesses, the reality is that soft money payments are
volitional only in the narrowest sense of that term. In truth, they are commonly made out of fear
of the consequences of refusing to give or refusing to give enough.

As longstanding leaders of business and industry, CED’s trustees are deeply
concerned over the distortion of the political process and of the free-market system itself that
result from the acquiescence of business in the coercive soft money system. As it exists, the soft
money system promotes the perception and reality of rampant influence peddling by both major
parties and has given rise to the widespread belief that Congress routinely acts for the benefit of
large corporate contributors, rather than on the merits of issues presented and in the best interest
of its constituents. This taint harms public confidence in business as well as government, as the
public perceives large corporations to have secured unfair advantages and to have purchased a
disproportionate influence on the outcome of elections and operation of government. Moreover,
businesses are harmed directly to the extent that politically motivated policy decisions introduce
an element of arbitrariness into the functioning of the market, and to the extent obligatory soft
money payments have become yet another, ever increasing cost of doing business.

This brief articulates CED’s fervent belief that BCRA’s soft money prohibition
advances the compelling government interest in cleansing the political process of actual or
perceived corruption and freeing businesses to compete fairly in the marketplace. It
accomplishes these objectives without appreciably abridging expressive and associational

interests protected by the First Amendment.



Section I discusses the reasons businesses feel forced to contribute soft money
and the detrimental impact of the soft money system on public perception of the role of business
in the political process and on the integrity of the political process itself.

Section II explains the compelling government interests in staunching the
corrupting influence of soft money on the political system and on the marketplace — interests
which have undergirded restrictions on corporate political contributions dating back to 1907. It
then demonstrates that restricting soft money contributions does not meaningfully impair
political speech, as corporate soft money is not political expression but, rather, a crass instrument
with which to secure or maintain commercial advantage. As such, soft money has, at best, an
attenuated relationship to the speech and associational interests protected by the First
Amendment.

The compelling governmental interests advanced by BCRA’s soft money
prohibition, and the minimal weight to which any countervailing constitutional interests are
entitled, should compel this Court to sustain the soft money prohibition.

ARGUMENT
L SOFT MONEY CONTRIBUTIONS ARE EXTRACTED

FROM CORPORATIONS FEARFUL OF THE ADVERSE
CONSEQUENCES OF NOT GIVING

CED’s trustees, who are past and present chairmen, presidents, senior executives
of major American corporations and university presidents, have direct experience with being
solicited by party leaders and elected officials for ever increasing corporate soft money
contributions. As such, they have “developed a particularized understanding of how the soft

money fundraising system works and how it impacts the integrity of our elected officials, the



integrity of American business, and more generally the health of our democracy.” Declaration of
Gerald Greenwald at 9 5 (“Greenwald Decl.”).?

As set forth in the Greenwald Declaration, businesses generally make soft money
contributions for one of two reasons: (1) to secure preferred access to and influence with
legislators and other government officials, and/or (2) to maintain this relationship and avoid
being disadvantaged as against competitors that donate. See Greenwald Decl. at 4 9-10; see
also Declaration of Senator Warren Rudman at 9§ 5 (same). It is, in fact, precisely because large
soft money contributors understand that soft money contributions secure or at least maintain
preferred access that many companies give substantial contributions to both the Democratic and
Republican parties — a telling fact that exposes the cynically pragmatic, rather than ideological,

nature of soft money contributions.

A. Corporate Soft Money Contributions Are Made to Secure
Preferred Access to and Influence with Government Officials

CED believes that proper understanding of the importance of removing soft
money contributions from the political process requires an understanding of the opportunistic
nature of both the soliciting and donating of soft money — a fundamentally commercial process
in which businesses feel compelled to peu'ticipate.3 The success of the two major parties in

soliciting soft money is directly attributable to the magnitude of the commercial interests

? Gerald Greenwald, Chairman Emeritus of United Airlines, serves on the Board of Trustees of
CED. See Greenwald Decl. at 1. From 1994 through his retirement in 2000, Mr. Greenwald
served as Chairman and CEO of United Airlines. Prior to that, he was Vice-Chairman of the
Chrysler Corporation and worked at Ford Motor Company.

3 Over the past several election cycles, as the range of activities funded with soft money has
increased, party organizations have engaged in more aggressive efforts to raise soft money,
seeking larger amounts from donors and pursuing new contributors, especially among members
of the business community. See CED Report at 27.



corporations perceive to be advanced by contributing in response to such solicitations. Although
soft money checks are written to political parties, soft money contributors know that those
checks “open the doors to the offices of individual and important Members of Congress and the
Administration” and give contributors a chance to argue for their position and against alternative
positions on a particular government policy. Greenwald Decl. at § 12. As Mr. Greenwald
explains:

That access runs the gamut from attendance at events where they have

opportunities to present points of view informally to lawmakers to direct, private

meetings in an official’s office to discuss pending legislation or a government
regulation that affects the company or union.

Id. at  10. See also Declaration of Representative Christopher Shays (“Shays Decl.”) at 9
(“Soft money donations, particularly corporate and union donations, buy access and thereby
make it easier for large donors to get their points across to influential Members of Congress.”).
The national parties rely on the access they can provide to federal officeholders
and on the direct influence of federal officeholders and candidates on the interests of potential
donors to solicit large sums of soft money. National party leaders often ask executive branch
officials and congressional leaders to appear at soft money fundraisers, attend weekend retreats
with large soft money donors, participate in party-sponsored policy briefings, and play a role in

other events. See CED Report at 27.

Solicitations from party officials, as opposed to elected officials, have the same
effect, because companies know that party officials “inform elected officials about who has
given significant amounts; and party officials often promise access to elected officials” to those
who give large soft money contributions. Greenwald Decl. at § 11. As former United Airlines
CEO and CED Trustee Greenwald bluntly states: “[BJusiness leaders believe — based on

experience and with good reason — that such access gives them an opportunity to shape and



affect governmental decisions and that their ability to do so derives from the fact that they have
given large sums of money to the parties.” Id. at 9 12.*

Members of Congress also have acknowledged the crude “access for sale”
character that the soft money system has acquired. For instance, Senator Carl Levin has stated:
The parties advertise access. It’s blatant. Both parties do it. Openly. Invitation

after invitation sells access for large contributions. From 1996: For a $50,000
contribution or for raising $100,000 a contributors gets: Two events with the
President. Two events with the Vice President . . . Monthly policy briefings with
key administration officials and members of Congress. . . . One invitation in 1997
to a Senatorial Campaign Committee event promised that large contributors

would be offered “plenty of opportunities to share [their] personal ideas and
vision with” some of the top leaders and senators.

147 Cong. Rec. S3248 (Apr. 2, 2001).

It is not surprising that the largest soft money contributors tend to be companies in
industries that are heavily regulated by the federal government or those whose profits can be
dramatically affected by government policy. These donors are solicited by Members of
Congress who sit on committees that consider matters directly affecting the financial health or
operations of the companies being solicited. See Greenwald Decl. at § 8; CED Report at 25.
Representative Shays (R-Conn.) notes that “the large soft money contributions most [M Jembers
of Congress raise to meet their committee chairmanship or ranking member obligations come
from the corporations and unions who are regulated by those very committees.” Shays Decl. at
9 10. This is a manifestly unhealthy state of affairs.

This aspect of the soft money system was documented in a poll conducted by the

Tarrance Group for CED. The poll found that seventy-five percent of business leaders believe

* In an op-ed in The New York Times, Warren Buffett recounted a fund-raising Senator once
jokingly telling him, “Warren, contribute $10 million and you can get the colors of the American
flag changed.” Warren E. Buffett, The Billionaire’s Buyout Plan, N.Y. Times, Sept. 10, 2000, at

Al7.




that political contributions give them an advantage in the shaping of legislation while another
twenty-three percent consider soft money a currency to be used “to buy access to influence the
legislative process.” Press Release, CED, Senior Business Executives Back Campaign Finance
Reform (Oct. 18, 2000).

B. Soft Money Contributions Are Made to Avert Perceived Retribution

Corporate executives increasingly have felt coerced into giving ever-escalating
soft money contributions with ever increasing frequency by subtle threats of retribution that
accompany soft money solicitations. As Mr. Greenwald has noted, for many businesses
executives “experience has taught that the consequences of failing to contribute (or failing to
contribute enough) may be very negative.” Greenwald Decl. at 9.

Corporations believe that elected officials and party leaders may shun or disfavor
them and that “competing interests who do contribute generously will have an advantage in
gaining access to and influencing key Congressional leaders on matters of importance to the
company.” Greenwald Decl. at 9. For example, the Tarrance Group poll of 300 senior
executives of firms that had annual revenues of approximately $500 million or more, conducted
for CED in the Fall of 2000, found that fifty-one percent of business executives feared adverse
legislative consequences to their companies or their industries if they turned down requests for
campaign contributions from high-ranking political leaders and/or political operatives, and
seventy-four percent of the executives polled felt that pressure is placed on business leaders to
make large political donations. See Press Release, CED, supra.

This perceived threat of retribution underpinning the political parties’ soft money
solicitations was, ironically, underscored by the reaction of the chairman of one of the political
party commiittees to the issuance of the CED Report in 1999. As set forth in the Declaration of

Charles E.M. Kolb, President of CED (“Kolb Decl.”), when the CED Report was issued on



March 18, 1999, Senator Mitch McConnell, Chairman of the National Republican Senatorial
Committee (NRSC) and a plaintiff in these consolidated actions, sent letters to various CED
trustees declaring his “concern that a serious error has occurred [that CED prominently identifies
you as a backer of its legislative plan], which may cause some embarrassment to you if it is not
immediately corrected.” Kolb Decl. at § 6 and Exhibit 2 thereto. After CED replied to Senator
McConnell, setting forth the basis for the report’s conclusions, the NRSC chairman sent follow-
up letters to various CED trustees expressing his astonishment and “great concern” that these
well-known business leaders would concur with CED’s position on campaign finance reform.
Id. at 4 8. Senator McConnell added a personalized handwritten note urging the corporate
executive CED trustees to publicly withdraw from CED. Id. and Exhibit 4 thereto. As Mr. Kolb
states in his declaration, “Several of these executives, who worked for companies that had
significant issues pending before Congress at the time, considered the letters a thinly-veiled
attempt to intimidate them with the implied message: Resign and keep quiet, or don’t count on
doing business with Congress.” Id.” This type of threat is a pervasive aspect of soft money
solicitation. A well publicized article quotes a lobbyist for a Fortune 500 company as saying that
the reason his company contributed soft money was “[b]asically, protection. . . . If you decline
to give, you’re taking a risk of legislative retribution. . . . Companies are scared that on some

critical issue, they’ll get hosed.” Burt Solomon, Forever Unclean, The Nat’l J., Mar. 18, 2000, at

858.

The pervasive practice of giving soft money to both sides of the aisle exposes the

fundamentally self-protective motives that drive corporate soft money contributions. According

> As Edward Kangas, the former chairman of the global board of directors of Deloitte Touche
Tohmatsu and the campaign finance reform co-chairman of CED, noted in a newspaper editorial,
“The threat may be veiled, but the message is clear: failing to donate could hurt your company.”
Edward A. Kangas, Soft Money and Hard Bargains, N.Y. Times, Oct. 22, 1999, at A27.




to data released by the FEC on September 9, 2002, ninety-two donors gave soft money
contributions totaling $500,000 or more up to that point in the 2001-2002 election cycle. Nearly
two-thirds of those donors contributed to both Democratic and Republican national party
committees. During that same period, a total of 158 donors gave soft money contributions of
$50,000 or more to both Democrats and Republicans. See The Center for Responsive Politics,
Soft Money to National Parties, at http://www.opensecrets.org/softmoney/softtop.asp (visited

Oct. 26, 2002). See also Declaration of Wade Randlett at 49 11, 12 (*Giving lots of soft money

to both sides is the right way to go from the most pragmatic perspective. . . . If your interests are
subject to anger from the other side of the aisle, you need to fear that you may suffer a penalty if
you don’t give.”); Declaration of Charles M. Geschke at § 10 (donors who give large amounts of
soft money to both parties “may feel that influence with one party is not sufficient to achieve
their financial or policy goals, especially now that power in Congress is pretty evenly balanced”).
This practice of contributing to both parties simultaneously belies any claim that contributions
are ideologically, as opposed to pragmatically, driven.

The fundamentally corrupt nature of this system led industry leaders like General
Motors and AlliedSignal and dozens of corporate executives publicly to declare that they would
no longer make soft money contributions. See CED Report at 33-34. But these voluntary
efforts, however laudable and courageous, cannot solve the problem of soft money. For every
large corporation that may be willing to draw the line, there exist dozens of others, perhaps more
vulnerable, which will continue to “give large soft money contributions to political parties —
sometimes to both political parties — because they are afraid to unilaterally disarm.” Greenwald

Decl. at § 12. The access afforded by soft money contributions is a competitive, as well as a



political, reality. How many corporations will have the fortitude not to ante up at the soft money

table knowing that their competitors are still in the game?

C. Actual and Perceived Corruption Engendered by Soft Money
Contributions Has Eroded Confidence in Business and Government

The perversion of the soft money system into a widely acknowledged “pay to
play” scheme by both major parties understandably has engendered a pervasive erosion of the
public’s confidence in the integrity of business and has greatly contributed to the cynicism and
skepticism with which the public views businesses’ involvement in the political process. As
CED stated in its 1999 Report, “Given the size and source of most soft money contributions, the

public cannot help but believe that these donors enjoy special influence and receive special

favors.” CED Report at 27.

It is clear that the public perception that policy decisions are not made solely on
the merits but, rather, are warped by a sense of obligation to the donors of large, unregulated

contributions has harmed the public trust in the integrity of their government. As Senator John

McCain (R-Ariz.) has observed:

In 1961, 76% of Americans said yes to the question, “Do you trust
your government to do the right thing?” This year, only 19% of
Americans still believed that. Many events have occurred in the
last 30 years to fuel their distrust. Assassinations, Vietnam,
Watergate, and many subsequent public scandals have squandered
the public’s faith in us, and have led more and more Americans
from even taking responsibility for our election. But surely
frequent campaign finance scandals and their real or assumed
connection to misfeasance by public officials are a major part of
the problem.

147 Cong. Rec. S2434 (Mar. 19, 2001). See also Declaration of Alan K. Simpson at § 14 (“Both

during and after my service in the Senate, I have seen that citizens of both parties are as cynical

about government as they have ever been because of the corrupting effects of unlimited soft

money donations.”).



A plethora of polls and studies demonstrates the extent of the damage wrought by
the incessant solicitation and giving of soft money to the public’s perception of the integrity of
the political process. As the CED Report stated in 1999 — before the business scandals of the
last two years: “The vast majority of citizens feel that money threatens the basic fairness and
integrity of our political system. . . . Fully two-thirds of the public think that their own
representative in Congress would listen to the views of outsiders who made large political
contributions before a constituent’s views.” Id. at 1 (internal quotations omitted).

The CED Report’s summary of the dismaying downward spiral of public
perception of the political process is consistent with a recent poll conducted by Democratic
pollster Mark Mellman and Republican pollster Richard Wirthin for Democracy 21. The
principal finding of the study was that the American public believes that the views of large
contributors to parties “improperly influence policy and are given undue weight in determining
policy outcomes.” The poll found that eight in ten Americans believe that, at least sometimes,
members of Congress vote based on the wishes of big contributors to their political parties.
Nearly half of those polled said this happens often. In addition, the poll found that more than
three in four Americans believe that big contributors to political parties have at least some
impact on decisions made by the federal government, and more than half of those polled think
that big contributors have a great deal of impact. See Mark Mellman and Richard Wirthin,

Research of Findings of a Telephone Study Among 1300 Adult Americans (Sept. 23, 2002).°

6 Similar results were found in a poll conducted by The New York Times and CBS News in
April 1997. Seventy-five percent of Americans said “yes” to the question “In general, do many
public officials make or change policy decisions as a result of money they receive from major
contributors.” Only 14 percent answered “no.” See Francis X. Cline, Most Doubt a Resolve to
Change Campaign Financing, Poll Finds, N.Y. Times, Apr. 8, 1997, at Al; see also Press
Release, Public Campaign, New National Survey Shows Robust Support For “Clean Money”

(Apr. 3, 2000).




Members of Congress have voiced the concerns of the American public about the
corrupting influence of large contributions on the political system. In 1999, Senator Russ

Feingold (D-Wisc.) highlighted the extent to which soft money has perverted the legislative

process:

The appearance of corruption is rampant in our system, and it
touches virtually every issue that comes before us. . . . But today,
when we weigh the pros and cons of legislation, many people think
we also weigh the size of the contributions we got from interests
on both sides of the issues. And when those contributions can be a
million dollars, or even more, it seems obvious to most people that
we would reward our biggest donors.

147 Cong. Rec. S2446 (Mar. 19, 2001).

This distrust and cynicism also threatens to have a deep and longstanding impact

on the public’s trust in the integrity of corporate management and on the economy. As the

authors of the CED Report stated:

As business leaders, we are also concerned about the effects of the campaign
finance system on the economy and business. Americans identify “special
interest” principally with corporations. A vibrant economy and well functioning
business system will not remain viable in an environment of real or perceived
corruption, which will corrode confidence in government and business. If public
policy decisions are made — or appear to be made — on the basis of political
contributions, not only will policy be suspect, but its uncertain and arbitrary
character will make business planning less effective and the economy less
productive. In addition, the pressures on business to contribute to campaigns
because their competitors do so will increase. We wish to compete in the
marketplace, not in the political arena.’

7 Similarly, Representative Lloyd Doggett (D-Tex.) observed that “the corrupting influence of
money on public policy is evident in [the] House every day. It is evident not only as a principal
concern that arises here on vote after vote, significantly influenced by who, gave how much, to
whom, when, but it is also particularly evident in the silence on critical issues of public policy,
on what is never discussed.” 147 Cong. Rec. H3966 (July 12, 2001).

8 See also Press Release, Campaign for America, Testimony of Cheryl Perrin, Executive
Director, Campaign for America, House Administration Committee (July 22, 1999) (“[W]hile 1t
is naive to think that the government won’t play a role in shaping the market, the soft money



CED Report at 1. CED Trustee Greenwald amplified these concerns:

It goes without saying that maintaining governmental integrity is critically
important to our democracy and our citizens’ faith in their government. It is also
important for American[s] to have faith in the integrity of their business
institutions and labor unions as well. The recent spate of deplorable corporate
scandals has broadly demoralized America and this is having widespread and
adverse political and economic consequences. It is not good for America when
American citizens believe their business leaders are corrupt, and one element of
that regrettably widespread perception is the appearance that business buys
government decisions by making large political contributions.

Greenwald Declaration at § 14.

At this time of widespread shaken confidence in American corporations,
restricting soft money is necessary to help restore public confidence in the integrity of business

and government and in the fairness of the marketplace.

II. BCRA’S PROHIBITION ON SOFT MONEY SOLICITATIONS AND
CONTRIBUTIONS ADVANCES COMPELLING GOVERNMENT INTERESTS
AND DOES NOT SIGNIFICANTLY ABRIDGE FIRST AMENDMENT RIGHTS

A. The Government Has a Compelling Interest in Protecting
the Political Process from Actual and Apparent Corruption

The Supreme Court has long recognized that large political contributions lead to

actual and perceived corruption of the political process.

To the extent that large contributions are given to secure a political
quid pro quo from current and potential office holders, the integrity
of our system of representative democracy is undermined. . .. Of
almost equal concern as the danger of actual quid pro quo
arrangements is the impact of the appearance of corruption
stemming from public awareness of the opportunities for abuse
inherent in a regime of large individual financial contributions.

Buckley v. Valeo, 424 U.S. 1, 26-27 (1976).

system encourages companies to allow the government to intervene in the market in an arbitrary
and unfair way.”).



Protecting the integrity of the political process and guarding against corruption in
government are compelling government interests. “Preserving the integrity of the electoral
process, preventing corruption, and ‘sustain[ing] the active, alert responsibility of the individual
citizen in a democracy for the wise conduct of government’ are interests of the highest
importance. Preservation of the individual citizen’s confidence in government is equally

important.” First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 788-89 (1978).

Moreover, the government has a compelling interest in safeguarding against the
appearance of corruption that that is created by large contributions. As the Court stated in
Buckley, “Congress was justified in concluding that the interest in safeguarding against the
appearance of impropriety requires that the opportunity for abuse inherent in the process of
raising large monetary contributions be eliminated.” 424 U.S. at 30.

The same concerns have motivated the “long history of regulation of corporate

political activity.” Federal Election Comm’n v. Massachusetts Citizens for Life, Inc., 479 U.S.
238,256 (1986). The Tillman Act, 34 Stat. 864 (1907), which banned the expenditure of
corporate treasury funds in connection with federal elections, was followed by the Federal
Corrupt Practices Act, 43 Stat. 1070 (1925), the Hatch Act, 54 Stat. 767 (1940), and FECA, 88
Stat. 1264 (1974), among others, each of which elaborated upon the restrictions on corporate
political activity.

The Supreme Court has upheld restrictions on corporate election activity on the
ground that such restrictions advance the compelling government interest in preventing actual or

perceived corruption. In Austin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990), the

Court upheld a state statute prohibiting corporations from making independent expenditures in

elections on the ground that the government had a compelling interest in preventing corruption or



the appearance of corruption in politics by reducing the threat that huge corporate wealth,
amassed through favorable state laws, would be used to influence elections unfairly. In Federal

Election Commission v. National Right to Work Committee, 459 U.S. 197 (1982), the Court held

that a federal statute restricting the solicitation of contributions to a corporation’s segregated
political fund did not unduly burden the corporation’s associational rights on the ground that the
government has a compelling interest in preventing corporations from incurring political debts,
in protecting individuals who have paid money into a corporation from having the money spent
to support causes they oppose, and in preventing erosion of public confidence in the political
process through the appearance of corruption. ’

When viewed against this backdrop, it is evident that BCRA’s prohibition of soft
money, aimed at remedying the disproportionate influence of large contributions — particularly
those by corporations — on the operation of the federal government, rests on a solid foundation
of judicial precedents which have repeatedly vindicated legislative efforts to prevent unregulated
money from perverting the democratic process.

B. Corporate Soft Money Does Not Reflect the Ideas of Its Contributors

The Supreme Court has held that limitations on political contributions by
individuals entail “only a marginal restriction upon the contributor’s ability to engage in free
communication” because “a contribution serves as a general expression of support for the
candidate and his views, but does not communicate the underlying basis for the support.”

Buckley, 424 U.S. at 20-21. Because, as explained in section I above, corporate soft money,

% In Massachusetts Citizens for Life, 479 U.S. 238, the Court held that the federal ban on the use
of corporate funds in connection with elections was unconstitutional as it applied to a nonprofit
corporation formed exclusively to disseminate political ideas, and not to amass capital, because
the concerns about the corrosive influence of concentrated corporate wealth and rights of
shareholders with dissenting views did not apply.




unlike political contributions by individuals, is motivated principally by pragmatic commercial
concerns, it has even less communicative value and, hence, less of a claim to constitutional
protection.

As demonstrated in Section I, corporate soft money contributions typically do not
represent an expression of the contributor’s identification with a political party or its platform
but, instead, are nothing more than an attempt to advance or protect commercial interests. The
fact that corporate soft money contributions are made for commercial purposes — by entities that
do not, after all, vote — weakens any argument that such donations implicate core First
Amendment values. The lack of communicative content in soft money renders it susceptible to
restriction in order to advance the compelling government interests identified in Section IL.A
above without the need for searching judicial scrutiny.

Moreover, to the extent that soft money is contributed to protect against
unfavorable treatment, it does not constitute a voluntary expression of support, but, rather, is
merely a coerced pay-off to avoid retribution. As Representative Christopher Shays (R-Conn.)
explained, a soft money contribution is “really like protection money. . . . It guarantees you a
place at the table. They know you are a friend and you don’t hurt friends, but in order to be a
friend, you’ve had to buy that protection.”10 This type of shakedown is a far cry from political
speech.

Although soft money contributions are not compelled by law in a manner that
would literally warrant application of the compelled speech doctrine, to the extent that soft
money does have communicative value or subsidizes political speech, the coercive nature of soft

money solicitation warrants analogizing soft money to constitutionally disfavored forms of

10 Jonathan D. Salant, Businesses Tire of Soft Money Contributions, Associated Press, Nov. 23,
1999.




coerced expression, such as compelled dues payments. See, e.g., Abood v. Detroit Bd. of Ed.,

431 U.S. 209, 235-36 (1977) (First Amendment requires that labor union expenditures to express

political views not germane to its duties as collective-bargaining representative not be financed

by employees “coerced into doing so against their will”); Lehnert v. Ferris Faculty Ass’n, 500
U.S. 507, 522 (1991) (“[T]he State constitutionally may not compel its employees to subsidize
legislative lobbying or other political union activities outside the limited context of contract

ratifications or implementation.”). See also United States v. United Foods, Inc., 533 U.S. 405,

413 (2001) (mandated support for speech “is contrary to the First Amendment principles set forth
in cases involving expression by groups which include persons who object to the speech, but
who, nevertheless, must remain members of the group by law or necessity”). Though not strictly
applicable here, the compelled-speech doctrine offers a useful analogy that underscores the low
level of constitutional protection to which soft money contributions made in response to coercive
solicitation ought to be accorded.

The disassociation of soft money from political expression is starkly iﬁustrated by
the fact, noted above, that many soft money contributors “express their narrow interests by
contributing to both parties during the same electoral cycle, and sometimes even directly to two

competing candidates in the same election.” Federal Election Comm’n v. Colorado Republican

Fed. Campaign Comm., 533 U.S. 431, 451-52 (2001) (emphasis added) (citing FEC disclosure

reports documenting that many large corporations give to both parties). Those who give soft
money to both parties do so not to express support for political ideas but “because they want to
make sure they have access regardless of who’s in the White House, filling the Senate seat, or

representing the Congressional District.” Declaration of Arnold Hiatt at 9 12.



Finally, the nexus to political expression is further weakened in those instances
where soft money contributors give to the political party committees without knowledge of how
the contribution will be used, who it will be used for, or what message it will be used to promote.
See Declaration of Robert Rozen at 4 12 (“From [the donor’s] perspective, what account the
money goes into or how it’s used is not important.”); see also Declaration of Alan G. Hassenfeld
at 9 15 (“Donors know that if they give $100,000 in soft money to the Republicans or $100,000
to the Democrats, that will entitle them to some type of access. They are not concerned with
how that money is used.”).

C. Corporate Soft Money Contributions
Distort the Marketplace of Ideas

Corporate soft money contributions do not contribute to the “marketplace of
ideas” protected by the First Amendment. Instead, they reflect wealth amassed in the
marketplace, not the ideas of investors and employees, who have no control over contributions
made to political parties from the corporation’s general treasury funds.

Courts have held that the “unique legal and economic characteristics of
corporations” and “special advantages” granted by state law “not only allow corporations to play
a dominant role in the Nation’s economy, but also permit them to use ‘resources amassed in the
economic marketplace’ to obtain ‘an unfair advantage in the political marketplace.”” See Austin,

494 U.S. at 658-59 (quoting Massachusetts Citizens for Life, 479 U.S. at 257). “This concern

over the corrosive influence of concentrated corporate wealth reflects the conviction that it is

important to protect the integrity of the marketplace of political ideas.” Massachusetts Citizens
for Life, 479 U.S. at 257.
The size of the treasury amassed by a corporation does not reflect popular support

for the corporation’s political ideas. Rather, it reflects “the economically motivated decisions of



investors and customers.” Massachusetts Citizens for Life, 479 U.S. at 258. These resources

may be used to make a corporation a formidable political presence “even though the power of the
corporation may be no reflection of the power of its ideas.” Id.

Indeed, these resources may make the corporation a political presence that runs
counter to the ideas of its investors and employees. Courts have voiced concern for individuals
who have paid money into a corporation for purposes other than the support of candidates from
having that money “used to support political candidates to whom they may be opposed.”

National Right to Work Comm., 459 U.S. at 207-08.

[Stockholders and union members] contribute investment funds or
union dues for economic gain, and do not necessarily authorize the
use of their money for political ends. Furthermore, because such
individuals depend on the organization for income or for a job, it is
not enough to tell them that any unhappiness with the use of their
money can be redressed simply by leaving the corporation or the
union.

Massachusetts Citizens for Life, 479 U.S. at 260; see also Pipefitters Local Union No. 562 v.

United States, 407 U.S. 285, 416 (1972)(citing concerns about the voluntariness of contributions
and protecting the minority stockholder or union member as reasons underlying congressional
regulations).

As far back as 1907, Congress, in regulating contributions by corporations, was
motivated by “the feeling that corporate officials had no moral right to use corporate funds for
contribution to political parties without the consent of the stockholder.” United States v.

Congress of Indus. Orgs., 335 U.S. 106, 113 (1948)). Accordingly, restricting the use of

corporate funds in elections prevents corporations from, in effect, being pressured into allocating
general treasury funds for purposes that not only were not intended to be so used but that may

not have been given by investors in the first place had they known how they would be used.



D. A Ban on Soft Money Does Not Offend the
First Amendment Right of Association

The First Amendment protects political association as well as political speech.

Buckley, 424 U.S. at 15; see also NAACP v. Alabama, 357 U.S. 449, 460 (1958). “[F]reedom to

associate with others for the common advancement of political beliefs and ideas™ is protected by

the First Amendment. Kusper v. Pontikes, 414 U.S. 51, 56 (1973). The right to associate with

the political party of one’s choice “is an integral part of this basic constitutional freedom.” Id. at
57.

In Buckley, however, the Court held that even a significant interference with
associational rights could be outweighed by a campaign finance restriction closely drawn to
advance a sufficiently important government interest. 424 U.S. at 25. Because the associational
rights implicated by BCRA’s soft money ban are (like the free speech rights implicated) weak at
best, they are easily outweighed by the important public interests advanced by BCRA’s soft
money prohibition.

First, as discussed above, soft money contributions often are not expressions of
support for the ideological platform of a political party. See supra p. 9, 16-18. Second, even
where that is not the case, because contributors have no way of knowing where and for what
their soft money is being used — and, as noted, often do not care — the contributions are not
linked in any meaningful way to any specific political ideas. Accordingly, even to the extent
such contributions may express support for the platform (or elements of the platform) of the
party to which they are given, they do not further the values secured by the right of association,
namely the “pool[ing] of resources in furtherance of common political goals.” Buckley, 424

U.S. at 22. Rather, they represent, at bottom, commercially motivated payments.



Third, despite no longer being able to contribute soft money, donors still will be
able to associate with and demonstrate public support for a political party and a political party’s

ideological platform in traditional and far more meaningful ways. See, e.g., Buckley, 424 U.S. at

22 (“[FECA’s] contribution ceilings thus limit one important means of associating with a
candidate or committee, but leave the contributor free to become a member of any political
association and to assist personally in the association’s efforts on behalf of candidates”).
Corporate executives still can — and certainly will — continue to contribute to political parties
as individuals.

Given the limited degree, if any, to which soft money evinces a donor’s genuine
interest in associating with a political party for ideological reasons and the multitude of other
avenues of more meaningful association with a political party and its platform, a prohibition of
soft money will have only minimal, if any, impact upon the associational rights protected by the

First Amendment.

CONCLUSION

The coercive soft money system that BCRA eliminates has corrupted solicitor and
contributor alike and has engendered understandable public cynicism regarding both business
and government, while also interfering arbitrarily in the functioning of the economy. Business
leaders increasingly wish to be freed from the grip of a system in which they fear the adverse
consequences of refusing to fill the coffers of the major parties. The coerced and, at bottom,
wholly commercial nature of corporate soft money contributions distinguishes them from
political speech, as well as from the type of ideological association protected by the First
Amendment. Accordingly, given the compelling government interest in eliminating both actual

and perceived corruption from the political process, BCRA’s prohibition of soft money in federal

elections should be sustained.
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