Judge Gorsuch’s Extreme Views Could Undermine
Urgently Needed Money-In-Politics Reforms
Trump’s Nominee Must be Pressed on Money in Politics
•

For four decades, the Supreme Court’s flawed approach to money in politics
has gutted common-sense protections against the power of special interests and
wealthy individuals, and shaped a system that 85% of Americans believe needs
fundamental changes.

•

More than 90% of voters (including 91% of Trump voters) think it’s important
that President Trump nominates a Supreme Court justice who is open to limiting
the influence of big money in politics. [Hattaway, 2017].

•

Yet, Trump has pledged to nominate someone in the mold of Justice Scalia, an
ardent opponent of limits on big money. And Trump’s nominees were vetted by
White House Counsel Don McGahn, one of the commissioners most hostile to
money-in-politics rules in the history of the Federal Election Commission.

Judge Gorsuch’s Money-in-Politics Record
Judge Gorsuch’s record on money in politics, while sparse, raises significant concerns.
•

In his only opinion directly addressing money in politics, Judge Gorsuch
expressed openness to providing a higher level of constitutional protection to
a donor’s right to make political contributions than the Court currently affords
the right to vote.1 Judge Gorsuch’s openness to applying rigid “strict scrutiny”
review to contribution limits—one of the few remaining checks on big money we
have left, thanks to the Supreme Court—puts him among the ranks of justices
extremely hostile to this issue, such as Thomas and Scalia, and is cause for
serious concern.2

•

In Riddle v. Hickenlooper, Judge Gorsuch joined a Tenth Circuit panel in striking
down an ill-advised Colorado statute that imposed lower campaign contribution
limits on minor party candidates than the limits applying to major party
candidates.3 Because the statute was discriminatory, the outcome of the case is
not cause for concern in and of itself.
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•

What is troubling, however, is that Judge Gorsuch went out of his way to write a concurring
opinion suggesting that making a political contribution is a “fundamental” right that ought to
be afforded the highest form of constitutional protection, which is known as “strict scrutiny
review.”4
• As the highest form of constitutional protection, strict scrutiny review is reserved for
our most precious rights, like the right to be free from discrimination on the basis of
race or religion, or the right to express an unpopular viewpoint. Sometimes the Court
doesn’t even apply this level of scrutiny to restrictions on the right to vote itself.5
• In recent years, the Supreme Court’s 5-4 majority has applied strict scrutiny review
to strike down laws governing money spent independently of candidates. If the court
were to follow Judge Gorsuch’s reasoning and apply strict scrutiny to laws governing
direct contributions to candidates, many remaining protections against big money in
politics would similarly fall.
• It is precisely this approach that has created a system in which single individuals and
corporations can spend tens of millions of dollars to influence elections, and in which
candidates and elected officials are significantly more responsive to the priorities of
an elite donor class that is richer, whiter, and more male than Americans on
the whole.

Broader Democracy Law
•

Judge Gorsuch is hostile to regulations on the corporate sector and has a record of ruling
against consumers and working Americans.6

•

In the Hobby Lobby case, Judge Gorsuch joined a troubling extension of the Supreme Court’s
holding in Citizens United v. FEC,7 in favor of corporate personhood. Specifically, the Tenth
Circuit ruled that privately held, for-profit secular corporations are “persons” under the
meaning of the Religious Freedom Restoration Act (RFRA), and could qualify for religious
exemptions from the Affordable Care Act’s mandate to provide reproductive health services.8

Other Causes for Concern on Money in Politics
•

Like others on Trump’s short list, Judge Gorsuch has ties to the Chamber of Commerce—the
single-largest lobby in the country comprised of corporate giants from the pharmaceutical,
oil, and other industries, and which has spent tens of millions of dollars in elections
while keeping its donors secret.9 Before becoming a judge on the Tenth Circuit, Gorsuch
represented the National Chamber of Commerce, arguing in favor of rules that would make it
more difficult to hold companies accountable for securities fraud.10

•

Judge Gorsuch has described his own jurisprudence as backward-looking.11 On numerous
occasions he has ruled against plaintiffs claiming to have been discriminated against on the
basis of race, and his ruling in favor of law enforcement in an excessive use of force case raises
concerns that his jurisprudence would continue to entrench systemic “colorblind” racism in
the United States.12
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