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1 PROCEERBDINGS 1 Q. Do you belfeve it's a concern?

2 KENNETH GOLDSTEIN 2 A. Ho.

3 baving been previously sworn, testified as follows: 3 Q. I believe I read in Buying Time °98 that you had data
4 BXAMINATION BY COUNSEL FOR PLAINTIPP SERATOR MITCHELL q for approximately two hundred and ten races that year. Does

S  MCCONRELL: 5 that sound about right?

6 BY MS. BUCKLEY: 6 A. It sounds about right.

7 Q. Professor Goldstein, when we took our break we were 7 Q. And how many races were there in 19987

8 talking about CMAG. Do you recall that? 8 A. There were four hundred and thirty-five congressional
9 A. Yes. 9 races, although not all of them were contested.
10 Q. And we had turned to what we marked as Exhibit 9, 10 Q. Does that include the Senate, as well?

11  which is your unpublished manuscript, right, and we were focusing 11 A. There would have been another thirty-three,

12 on the sentence on page sixteen, which says, talking about CMAG, 12 thirty-four in the Senate.

13 quote, °a poteantial concern, though, is whether one's results 13 Q. So we‘re up to about four bundred and sixty-eight or
14 might be bjased by excluding people who live outside those one 14 s0?

15  hundred markets, who tend to reside in more rural areas." 15 A. Yes.

16 My question to you was, it's my understanding that for 16 Q. Now, I'm no expert on CMAG, Professor Goldstein, but
17  the Buying Time °'98 and Buying Time 2000 CMAG only covered five 17  as I understand it, that CMAG first has to identify which

18 markets, correct? 18 cozmercials are political and which commercials are not in order
19 A. Yes. 19 to provide the data to you. Is that correct?
20 Q. And 80 my question is whether the bias would bave been 20 A CMR actually makes the initial judgment.
21 more extensive in '98 and 2000 because the markets were even 21 Q. And how did they determine what's politjical and what's
22 smaller? 22 not?

Page 10 Page 12

1 A. I don't think anywhere I say that there was a bias. 1 A. They are ipstructed by CMAG to err on the -- I'm not
2 Q. Well you say it was a potential concern, don't you? 2 sure if the liberal eide, but to err on the inclusive side of

3 A. I say a potential concern is there might be a bias. 3 political. So, I have never seen the formal instruction, but I
4 Q. Is it your potential concern or someone else's 4 have seen what CMR gives to CMAG and it ends up being overly

S potential concern? 5 inclusive, ads for the Red Cross, ads for electric companies,

6 A. It could be both. 6 which is more general advertising.

7 Q. #Well, do you have a concern that there might be a bias 7 Q. Well there are scae documents in this case which will
8 becauge the CMAG data doesn't track rural areas? 8 come to you later which suggest that scmetimes you get

9 A I really do not have that concern. 9 storyboards long after the fact froam CMAG. Do you know that?
10 Q. All right, what concern are you expressing here? 10 A. Yes.

11 A. Well, it‘'s -- that it's a potential concern, a 11 Q. And why is that that you get these storyboards long
12 potential criticism, but I think it ie not a concern or a 12 after the fact?

13 criticism in reality. 13 A. There is a large amount of data, a large amount of

14 Q. So you no longer comsider it a potential concern? 14 storyboards and sopetimes CMAG fails to get it to us in a timely
15 A. That's -- 15 fashion.

16 MR. DODYK: 1 object to the form of the question. 16 Q. And you received more than a bundred storyboards about
17 Q. Do you any longer consider it a potential concern, 17 Buying Time 2000 after it was published, didn't you?

18 Professor Goldstein? 18 A. Well they weren't about Buying Time 2000. We were
19 MR. DODYK: Same objection. 19 about -- they were storyboards from ads that were alred in 2000.
20 A. Is it a potential concern? 20 Q. Okay, thank you for the correction. But it‘s true
21 Q. Yes. 21 that you received storyboards ads aired after 2000,

22 A. Sure. 22 approximately, or more than a hundred of them, after Buying Time

Esquire Deposition Services

3 (Pages 9 to 12)
1-800-441-3376



eth Goldstei (Vol. 2)

K)
Page 13 Page 15
1 2000 was published. Is that right? 1 from the television station,® end quote.
2 A. Yes. Yes. 2 I'd like you to help me understand what that means.
3 Q. And was that because of some problem with CMAG, or 3 I éake it that you discovered from the invoices at the television
4 CMR? ﬁ ,8tation that the stationm in Pittsburgh had aired three hundred
5 A. It vas never clear to me whether the problem was with 5 and eight spots during the election. Is that right?
6 CMR to CHMAG or CMAG getting it to us. 6 A. Three hundred and eight spot airings. Three hundred
7 Q. Did you draw any conclusions about what the likely 7. and eight airings.
8 problem was by looking at the storyboards, themselves? q Q. And the data that you -~
9 A. No. i A. Actually it‘s -- the station in Pittsburgh had
10 Q. You couldn‘t tell? 10' obviocusly aired many more than that. We went in, took a sample
11 A. Bo, actually I think they were probably -- the problem 11 oivdny- and then from that sample of days matched it up to our
12 was probably CMAG to us, not CMR to CMAG, because someone else 128 data.
13 who was using CMAG data, I was at a conference, asked me about a 13 Q. So you didn’'t examine every invoice for every
14 couple of ade, and I said I'm not familiar with those ads. That 14. political airing in Pittsburgh on that --
15 lead me to go back to CMAG and say, hey, did we miss some ads 15 A. No, we took a random sample.
16 from the last time, so the problem was probably -- the problem 16 Q. And you found in your random sample of three hundred
17 was probably CMAG to us, not CMR to CMAG. 17! and eigbt that you had no record of sixty-two of those spots
18 Q. And that's how you obtained these more than one 18 having aired --
19 bundred ads after the fact? 19 A That's correct.
20 A. Right. And also we had -- we had gone to stations 20 Q. Fropn the information provided to you by CMAG. Is
21 and done validity checks on the logs and in a couple of stations 21 that right?
22 wa found some mistakes, 8o that -- mistakes that were more than 22 A That's correct.
Page 14 Page 16
1 we would usually see, and so that lead us to go back to CMAG, as 1 Q. And that tells us, does it not, Professor Goldstein,
2 well, and ask were we missing anything. 2 that at least in Pittsburgh you were missing about twenty percent
3 Q. Well let's take a look at page seventeen of your 3 of the ade. Is that right?
4 uopublished manuscript, Mr. Goldstein, which we have marked as 4 A. For that station in Pittsburgh, during that time
5 Exhibit 9. I take it what you are describing in your last 5 period, we were missing twenty percent, correct.
6 answer was your trips to broadcasters, local broadcasters, in an 6 Q. And ie the three hundred and eight spot samples a
7 effort to determine whether CMAG was producing reliable 7 large enough sample that we can project that to the Pittsburgh
8 information about the number of airings in a particular market. 8 station as a whole?
9 Is that right? 9, A. To that particular Pittsburgh station as a vhole, it's
10 A. Valid information, yes. 10 difficult to calculate what the standard air here should be,
11 Q. Okay, you'll have to correct me as to the difference 11 because those three hundred and eight spots only came from -- I
12 between valid and reliable in your science. 12 don't remember exactly, but probably two or three days, so you
13 And one of the places you visited was KDRA in 13 really should be calculating the standard air on days, and then,
14 Pittsburgh. Is that right? 14  no, that wouldn't be emough to generalize. If it wvas three
15 A. Right, one of my graduate students visited it. 15 hundred and eight spots, one spot picked from different days
16 Q. And at the visit to KDKA in Pittsburgh, your graduate 16 ° throughout, I would be more confident generalizing to that
17 studeat reviewed invoices of the political advertisements aired 17 number.
18 in tbat market that year. Is that correct? 18 Q. Well, you draw the conclusion in your report that --
19 A. Yes. 19 do you not, that °twenty percent of the airings in Pittsburgh
20 Q. And according to your unpublished article, quote, *for 20 were missed® --
21 reasons unknown to us, we were unable to locate sixty-two of the 21 . MR. DODYK: Can you give us the citation to the page.
22 three hundred and eight gpots listed on the invoices obtained 22 MS. BUCKLEY: Page twenty-~eight of your report.
.
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Page 17 Page 19
1 Q. “Twenty-eight perceat of the sample epots on that 1 Brennan‘s folks there.
2 station in Pittsburgh® -- excuse me, WKDK -- 2 Q. I apologize. I did not know we were talking about
3 A. Right, °twenty percent of the three hundred and eight 3  the same meeting. And where did this take place?
¢ spots from that station in Pittsburgh were missed.- 4 Al I think it was at a conference room at the K.Y.U. Law
5 Q. But you now say that the three hundred acd eight S School.
6 sample is not large emough to draw that conclusion? Is that 6 Q. can you describe for me what happened at that meeting?
7 right? 7 A. We sat around a table and people looked at
8 A. ¥hat we vere trying to do was to the greatest extent 8 storyboards. CMAG bhad provided us with some storyboards, and
9 possible look at a number of statione over a number of days and 9 the coding sheet was devised and written, the first draft of the
10 get an idea of how accurate the CMAG data were. 10 coding sheet was devised and coded from.
n Q. Well, do you stand by the twenty percent figure, 11 Q. With inputting froa all the people that you have
12 professor Goldstein? 12 named?
13 A. Yes. 13 A. Yes.
14 Q. All right, let's mark as Exhibit 10, a memo bearing 14 Q. Was that a comson way to devise a commopn protocol,
15  the control numbers BREOO7621 to BREOO?7631. 15 Mr. Goldstein?
16 {Whereupon a mexo Bates numbered BRE0OO7621 to 16 A. I'm not sure there is a common way, to sit around witb
17 BREOO7631 was marked Goldstein Deposition Exhibjit 10 for 17 people who have expertise, yes.
18 identification.) 18 Q. Now, I see here in paragraph two, this memo, Professor
19 Q. And the question for you, Professor Goldstein, is if 19 Goldstein, it says a main reasomn -- quote, "a pain reason for the
20 you can tell us what this document is. 20 Center's acquisition of these data is to test a variety of
21 A. A memo before that initjial Saturday sorning coding 21 hypotbeses about issue. Advocacy policy-makers have importaat
22  sbeet meeting. 22 questions aboaut these ads as they struggle to regqulate thes,
Page 18 Page 20
1 Q. Row, you described this meeting a little bit in your 1 including questions about their timing, tone and coatent, along
2 testimony this moraing. Is that right? 2 with ways to distinguish, 'true,' issue ads from electioneering."
3 A. Yes. 3 Was that one of the main reasons for your
4 Q. And I see in the first paragraph of the memo it refers 4 participation in the project, as well, Professor Goldstein?
5 to Saturday morning March 20. Do you see that, about three 5 A. wWhich --
6 lines down? 6 Q. To test a variety of hypotheses about issue advocacy?
7 A. Yes. 7 A. It was not my specific role to test a varjety of
8 Q. Is it March 20, 1999 we're talking about here? 8 hypotheses.
9 A. Yes. 9 Q. Was that one of your goals?
10 Q. Now this ies a meeting entitled "To: Saturday Morning 10 A. One of my goala?
11  Meeting Volunteers,” and it's from Jon Krasno and you, right? 11 Q. Correct.
12 A. Yes. I think Jon wrote it, though. 12 A That was not a particular goal of mine in 1998.
13 Q. Tell me about this Saturday morning meeting with 13 Q. You don't dispute that it was a particular goal at the
14 volunteers. what was the purpose of the meeting? 14 Brennan Center, though?
15 A. The meeting was to devise a coding sheet to code the 15 A Ho, absolutely not. I was postly concerped with the
16 1998 data. 16 tone of advertising.
1?7 Q. And who were the volunteers who attended the meeting? 17 Q. And that is whether advertising is negative or
18 A. I think I bave answered it a couple of times, but it 18 positive?
19 wag Jon Krasno; it was me; I think it was Daryl West from Brown. 19 A. Exactly.
20 1 think it was Tom Mann from Bookings. I can't remember whether 20 Q. You say on page two of this memo, Professor Goldstein,
21 David Magelby was there or not. Josh Rosencranz from Brennan, 21 down at the bottom, under the heading “"tbree,* quote, °®The seven
22 Nancy Northup from Brennan and there was a couple of other of 22 or so black and white frames shown in the storyboard of the
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Page 21 Page 23
1 average thirty-second commercial offer limited opportunities to 1 A. I'm not sure -~ no, I'm not sure if I read it or oot.
2 code visual content," unquote. 2 Q. How what was the result of this Saturday morning
3 Do you agree with that? 3 meeting with the volunteers, Professor Goldstein?
4 A. That's probably stronger language than I would have 4 A. We had first draft of a coding sheet.
S used. 5 MS. BUCKLEY: Let's mark as Goldstein Exhibit ]1 a
6 Q. But you'‘'ll agree that having only seven or so black 6 document bearing a control numbers BREOO 7616 through BREOO
7 aod white frames makes it more difficult to code than if you had 7 7620.
8 the actual commercial, itself, wouldn‘'t you? 8 (Whereupon an email Bates numbered BREOO 7616
9 A. Sure, absolutely. 9 through BREOCO 7620 was marked Goldstein's Bxhibit 11 for
10 Q. And you, yourself, experienced problems with the 10 identification.)
11 atoryboards in that many of them never contained the tag line as 1 Q. And can you tell us what this document is,
12 to who was sponsoring them. Isp't that right? 12 Professor Goldstein.
13 A. Right. 13 A. This is a -- {t's from my email account at ASU, but I
14 Q. About twenty-five percent of them, I think you 14 don't think I wrote it. Joo -- this is the tinme during spring
15 guesstimated. I8 that correct? 15 break of 1999 when Jon was down in Arizona and it looks like him
16 A. Yes. 16 using my email to write a pote to the members of this advisory
17 Q. If you will go back up the page, Professor Goldstein, 17 board updating them on what was going on with the coding and
18 there is a paragraph beginning in the center, “the Center, of 18 processing of the CMAG data.
19 course, is vitally ipterested.” Do you see that? 19 Q. Okay, well we see on the first page of this document
20 A. Yes. 20 it's an email, correct?
21 Q. And following that -- let me read the whole thing. 21 A. Right.
22 Quote, *The Center, of course, is vitally interested in this 22 Q. And oo the "from" line it saye "from Ken Goldstein, "
Page 22 . Page 24
1 category,*® and the category we're talking about is lssue 1 right?
2 advocacy, quote, °"particularly in the ways to distinguish issue 2 A. Right.
3 ads, both real and fake, from what everyone understands to be 3 Q. You're just not sure if it was you who wrote this
4 electioneering. The Supreme Court's magic words test is clearly 4 enmail?
5 inadequate to insure that issue ads truly advocate issues instead 5 A. I'm almost -- it doesn‘'t look like language I'd use,
6 of candidates, yet many judges seem satisfied," end of quote. 6 and usually when I write emails I never capitaslize them, I always
? Professor Goldatein, do you agree that the Supreme 7 use small letters. I think Jon was having trouble signing into
Court's magic words test is clearly inadequate to insure that 8 his email. I think it was before web-based email existed,
9 issue advocates truly address issues instead of candidates? 9 essentially, and so he was probably using my email.
10 A. Yes. 10 Q. Why don't you review the rest of the email and tell me
11 Q. And did you believe it at that time? 11 if you disagree with any of it, Professor Goldstein.
12 A. At that time, no. 12 MR. DODYK: I'1l object to the torm of the question
13 Q. You didn't believe it at the time this was -~ 13 as asking the witness to perform a task with respect to a
14 A, I didn't bave an opinion on it at the time of this 14 nulti-page document.
15 memo. 15 MS. BUCKLEY: I'm just asking him to look at the
16 Q. Dpid you read this semo before it was distributed? 16 one-page email.
17 A. I don't think so. 17 MR. DODYK: Which has numerous statements in it
18 Q. Even though it has your page on it? 18 and which he can’'t possibly give a meaningful answer to a
19 A Yes. 19 question that general.
20 Q. As one of the authors? 20 MS. BUCKLEY: Well he can tell me about any one.
2} A. Yes. 21 Q. It's only 8 two -- three-paragraph email,
22 Q. S0 you're not sure if you read it or not? 22 Professor Goldstein. Why don't you look at it.
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. Page 2§ Page 27
- b 1 MR. DODYK: I object to the form of the question 1 in March or April of 1999 to pre-test the questionnaire?
_\A.'} 2 for the reasons stated. 2 MR. DODYK: Are you esking the question with
3 (Brief pause while wvitness peruses document.) 3 reference to this specific fore of coding abeet?
4 A. It's a list updating people who bad eitber been at 4 MS. BUCKLEY: 1 am.
5 the Saturday meeting or pecple who had experience -- like I don't S A. I don't know if it was exactly this onme, but
6 think Jon Geer was at the meeting in Rew York, but John's a 6 something like this, yes.
7 scholar of television advertising at Vanderbilt and this is an ? Q. And ip the emall it refers to it says you are going to
8 email to people who had either belped develop the coding sheet or 8 ask the coder to work for several days and then reconvene on
9 scholars who might want to use CMAG data down the line, updating 9 Monday to reconsider. Do you see that?
‘ 10 then op where they were and where we were in terms of processing 10 A. Um~bhum.
11 and coding the data and in terms of developing a coding sheet. 11 Q. Did the coders work for several days at the end of
12 Q. Bow the email says in paragraph one, quote, “after 12 March, early April, 19992
13 resolving a variety of technical issues, we have moved to create 13 A. Again I don't bave a specific recollection of that.
14 a coding instruament from our discussions on Saturday morning,” 14 Q. You simply don't recall coders evenr working on that?
15 end quotes. 15 A. Oh, I remember coders working on it. I don't remeaber
16 Is that true? 16 if they worked for several days during those particular days.
17 A. Is that gentence true? 17 Q. What do you remember about the coders working on this
18 Q. Right. pid that happen? 18 coding instrument?
19 A. Yes. Actually it's hard for me to remember vhat 19 A. That coders who were honor students at ASU along with
20 would have happened on March 24th, 1999, but it seems perfectly 20 some graduate stuodents at ASU were doing the coding on the 1998
21 reasonable. 21 advertisements.
22 Q. wWell we know that tbe Saturday morning meeting was on 22 Q. And do you have a best recollection of how long they
Page 26 Page 28
1 March 20, 1999, and we're nowv a few dnyﬁ after that, Wednesday, 1 worked?
2 March 24th, 199%. Continuing on witb that paragraph that I was 2 A. Yes, it took a lot longer than we had thought and
3 just looking at, the last sentence reads, quote, "we're going to 3 hoped. They worked into the fall of 1999.
4 resume work on the instrument this afternoon and pre-test it 4 Q. Now I'm talking about working on the pre-test of this
5 tomorrow morning before introducing it to tke group of coders in H instrument.
6 the afternoon. They will work for several days and then wve 6 A. Oh, do I remeaber how long they worked on the
7 reconvene on Monday to reconsider,® unquote. 7 pre-test? No.
8 Is that the process that occurred after March 24th, 8 Q. DO you know if it was more than a week?
9 1999, if you recall, Professor Goldstein? 9 A. I would assume it wasn't, but I don‘'t specifically
10 A. I don't recollect it very clearly, but it sounds 10 know.
11 reasopable. 11 Q. And who were these coders who were working on this
12 Q. This seems to suggest that the coding instrument was 12 pre-test?
13 presented to some coders on or about March 24th, 1999 to see how 13 A. They were undergraduate honor students at ASU and then
14 it worked. Is that right? 14 also a conple of my graduate students at ASU.
15 A. Yesn. 15 Q. And what if anything did you learn from this pre-test,
186 Q. Okay. And attached in this email is a documeant 16 Professor Goldstein?
17 entitled “Coding CMAG Storyboards.* Do you see that? 17 A. I don't really remember specifically the pre-test from
18 A. Yes. 18 1999. 1 remember there not being any major issues with the
19 Q. Is that the coding instrument that is being referred 19 coding sheet and that we proceeded with the original coding sheet
20 to in the email? 20  that we had.
21 A. Yes. It looks like it. 21 Q. ¥Well take a look at the coding sheet attached to thise
22 Q. And did you present this coding imstrument to coders 22 epail, Professor Goldstein, which is the coding sheet that your
'
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Page 29 Page 31
1 emajil says you were using for the pre-test. I want you to show 1 have been reported to Jon. Jon was making the calls.
2 me where on this coding sheet is the equivalent of the question 2 Q. And then who did Jon and/or you report to?
3 that appeared in the twenty-six-question protocol for Buying Time 3 A. Brennan Center.
4 ‘98 on the purpose of the ad? 4 Q. Can you tell me what you reported to the Brennan
5 A. On the purpose of the ad? 5 Center about the reports of the --
6 (Brief pause while witness peruses documents.) 6 MR. DODYK: Object to the form of the question. The
7 Q. *In your judgment is the primary focus of® -- I'm ? prior question asked him or Jon, and you are now assuming
8 sorry, no, that's wrong. °In your judgment is the primary focus that he reported and you have pot established that.
9 of this ad on the personal characteristics of either caodidate or 9 MS. BUCKLEY: Okay, either way.
10 policy matters,® 1s there apy equivalent in the coding sheet of 10 Q. Either way.
11 the question that became question six on the coding protocol for 11 A. I never reported to the Brennan Ceater.
12 Buying Time '98, and that question is, "im your opinion, is the 12 Q. Did you ever ask Dr. Krasno whby he added question six,
13 purpose of this ad to provide information about or urge action on 13 if he did?
14 a particular issue or is it to generate support or opposition for 14 A No.
15 a particular candidate," and then there are three answers. Can 15 Q. Let's mark as Exhibit 12 a one-page email from
16 you find that in this coding sheet that you used with the 16 Dr. Krasno to you dated April 2, 1999.
17 pre-testers? 17 (Whereupon an email from Kraspo to Goldstein was
18 A. No. 18 marked Goldstein Exhibit 12 for identification.)
19 Q. The question isn't there, is it? 19 Q. Can you read that to yourself, Professor Goldstein.
20 A. No. 20 A. Sure.
21 Q. Who added the question, Profeseor Goldetein? 21 (Brief pause while witnese peruses document.)
22 A. I assume Jon, because I have no memory of changing the 22 A. It's an email from Jon to me and other members of that
Page 30 Page 32
1 coding sheet. 1 coding coamittee updating them on the progress of the coding and
2 Q. You have no memory of changing the coding sheet? 2 processing of the CMAG data for 1998.
3 A. 1 have no memory of changing the coding sheet. 3 Q. Now this is a few days later from the document we just
4 Q. When you pre-tested the coding sheet attached to 4 looked at as Exhibit 11, right?
5 Exhibit 11, what kind of results did you get in response to the 5 A. Right.
6 question you just referred to, and that is *In your judgment is [ Q. bDated April 2nd, 1999. And Dr. Kraeno is reporting
7 the primary focus of this ad on the characteristics of either 7 that you have come to a final version of the coding instrument,
8 candidate or on policy matters?® Do your recall? 8 correct?
$ A. No. 9 MR. DODYK: wWhere are you looking?
10 Q. Whatever it was, in the next iteration of this coding 10 MS. BUCKLEY: Second paragraph.
11 sheet we find question six. Is that right? 11 A. It has the MS-Word version of the final coding
12 A. Yes. I don't know if it's the next iteration, but 12 ipstrument, yes.
13 the final iteration it was included. 13 Q. And actually he then reports that you are going to
14 Q. And there was no questions about why question six 14 have thousands printed. Do you recall that?
15 should be added? 15 A. Vaguely.
16 A. No. 16 Q. And did you arrange for that?
17 Q. You didn't add it? 17 A. I vaguely remember that, yes, something about the
18 A. I didn‘t add it, no. 18 secretary not letting me use the copier and we had to contract
19 Q. Who did you report the results of the pre-testing to, 19 that out.
20 Professor Goldstein? 20 Q. And is the final coding imstrument the instrument that
21 A. I think Jon mostly did the pre-test. Be camped out 21 was attached to Buying Time ‘98?2 l1s that what the final coding
22 in my offjice and worked with the students, but the results would 22 instrument is?
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Page 33 Page 35
1 A. Yeosu. 1 questionnaires, correct? °
2 Q. Bow if you look -= 2 A. Right.
3 A. That's the instrument ve used when we coded, right. 3 Q. But you didn't have a formal training program as to
4  Juet judging from tbis email, I quess there could have been 4 how they should proceed. Ia that right?
5 to the d after this, because he says at the end 5 A That's correct.
6 “Let ua know if you have amy comments or ideas." 6 Q.  Wow if you look at the third -- fourth paragraph,
7 Q. okay. Be talke at one point, Professor Goldstein, 7 excuse me, in this email, yon'll see reference at the end about
8 quote, and I'm in the second paragraph here, quote, "there is 8 coder fatigue,* and I will read it, quote, *To prevent coder
9 room for ambiguity,” referring to the coding shoet, I take it, 9 fatigue - or vhatever one might call a situstion when a coder
10 at a fev poists oo the instrusent (e.g. the distinction between 10 does dozens of similar ads for the pame candidate in a row ~ we
11 a ‘characterization' and & ‘theme’), but Ken and I felt we could 1 have created randomized liste of ads for them to work with.-
12 deal with those things most effectively while briefing the
12 Do you recall that, Professor Goldstein, creating
13 codexs. We will obviously have to write ap a short description
13 rondomized liste of ads for the student coders to work with?
14 of those briefings to seattle any lingering questions.*
15 Do you see thar? " A Vvaguely, yes.
16 A Yes. 15 Q. And the reference to “coder fatigue,* what was the
17 Q. bid you brief the coders who coded the data for Buying 16 concern there, if you kaow?
18 Time 98 before they did their coding? 17 A Again, this is a vague recollection, but that CMAG
19 A ves. 18 provided the storyboards in alphabetical order, so
20 Q. Did you write up any short discusaion of those 19 Alabama/Alabama, Arkansas/Acrkansas all the way down, and we
21 briefings? 20 didn't necessarily want the same coder doing the same race all
22 A. Did I? Ro. 21 the time, so we numbered the atoryboards and then gave them to
22  each coder. I think we then pulled a random sample of numbers
Page 34 Page 36
1 Q. Have you ever seen any short description of those 1 and thea each coder was given a list of numbers -~ a list of
2 briefings? 2 numbers or a list of storyboarde that they would then have to go
3 A. I don't remember. 3 fiod on the C.D. to code.
4 Q. Can you describe for me how you briefed the coders? 4 Q. Can you give me a ball-park tdea of how many candidate
5 A. I gave them inmstructions that they would get the ads 5 ads were coded by the student coders for 19987
6 on C.D. roms, and I actually had not remembered that we provided 1] MR. DODYK: Total?
7 them on C.D. roms, and they would come and we would give them a 7 HS. BUCKLEY: Um-hue.
8 bunch of coding sheets and they were supposed to fill out these 8 A, Yes, I'm not sure offhand.
9 coding sheats to the best of their ability using these C.D. roms 9 Q. Can we find that im Buying Time ‘982
10 and then gseparately we had graduste students and me figuring out 10 A. 1I'm sure we could.
11 the contextual data for those races., so Representative Snodgrass 11 Q. I wonder if you could show me thar, if you would,
12 was from District Two, and that ended up being -- and he was an 12 Professor Goldstein?
13 iocugbent or she was an incumbent and who won the race, ao there 13 {Brief pause while witness peruses documents.)
14 was graduate students and me doing that and then the 14 A. That'a not exactly it, but it's somewbere around two
15 undergraduates doing the coding. 15 bundred and thirty thousand spot airings. And let's see, we
16 Q. Now you didp't train these coders, did you, Professor 16 want the unjit of analyvis bhere where it's the creative, not the
17 Goldstein? 17 airings, and let me uwee if I can find that.
18 A, We explained to them bow to take the C.D. rom, how to 18 Q. Sure.
19 look at storyboards, explsiced to them what a storyboard was and 19 (Purther pause.)
20 explained to them that we wanted them to fill out these 20 A, I'm just looking. Most of the graphs seex to be
21 guestiopnaires. 21 proportioned, so {t's total spots aired. I‘m just looking to
22 Q. So you gave them inatructions how to fill out the 22 see if there is a graph or a table tbat baa creatives as the unit

9 (Pages 33 to 36)
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Page 37 : Page 39

1 of analysis. l_ then we put all the titles in a database, numbered them and then
2 Q. Us-buam. 2 did & randos poll saying avery coder is going to get a handred,
3 A. Creatives is what we call the storyboard. 3  two bundred, three hundred -- I don't remember what it was, and
4 Q. I'm just trying to get a sense of how many candidate 4 .then went th gh and hed those bers with the particular
5 ads versus how many party ads versus how many group ads. 5 storyboards and then gave coders a list of the particular

[ A. I don‘'t see the exact number here. Judgiog from 6 storyboards they were supposed to find.

7 these numbers, probably about two and three were candidate ads. 7, Q. So each coder should have had ads froa the full

8 Q. Two off three were -- 8 spectrum, if you will, of ads rather than all Alabama for one

9 A. I's just extrapolating from this. I assume that 9: codexr and all Arizona for anotber coder?

10  generally wounld hold with creatives, as well. 10. A, Right. They should have a random sample of all the
11 Q. Are you distinguishing between creatives and unique 11 codes, of the creatives.

12 ade? 12, Q. Well we have talked about the coding sheet for 1998,
13 A Creative is a unique ad. So it's Snmodgrass asked of 13 8o let's mark it as Goldatein Exhibit 13.

14 congress, saying this, that‘'s a creative. That's an ad and that 14 (Whereuopon a 1998 coding sheet was parked Goldstein
15 ad could air ten thousand times. But as for coded, it was coded 15 Deposition Exhibit 13 for identification.)

16 off of ome creative. 16 MS. BUCKLEBY: And while we're here let's mark the

17 Q. Right. Well we will see if we can find the number, l7~; coding sheet for Buying Time 2000 as Goldstein Exbibit 14.

18 but do you have a ball-park figure about hov many ads were coded 18 (Whereupon & Buying Time 2000 coding sheet was

19 overall? 19 marked Goldstein Deposition Bxhibit 14 for identification.)

20 A. In -- 20 MS. BUCKLEY: Goldstein Exhibit 13 is a -- the

21 Q. In '98. 21 cover page for Buying Time '98 and then there is appendix A

22 A. In ‘987 Somewhere around twenty-five hundred, I 22" and B. There is a control pumber BRE02403)9 and then it

Page 38 Page 40

1 think, but I'm not sure. 1 picks up BRE024242 through 247.

2 Q. Well, let's see if we can get more definitive numbers 2 Exhibit 14 has the cover page for Buying Time 2000

3 and come back to you with that. 3 and then it attaches appendix C eatitled °Coding the

4 But my question, and back on Exhibit 12 now, Professor 4 Compercials.*

5 Goldstein, the reference to coder fatigue, Dr. Krasno's referring 5 Q. Turning to Exhibit 13, Professor Goldstein, this

6 to °whatever one might call a situation when a coder does dozens § is the coding sheat for Buying Time ‘98. I want to direct

7 of similar ads for the same candidate in a row,” was it a concern 7 your atteation to question six. Are you with me?

8 of yours that 80 many of these ads were candidate ads that a 8 A. Yes.

9 coder would suffer from something like coder fatigue? 9 Q. I'm trying to establish a shorthand way I can talk to
10 A. Coder fatigue? I don't remember exactly whbat the 10 you about question six, and let me just say something and you

11 coder fatigue concern was. 11 tell me if it's accurate or not. If an ad was coded as -- if
12 Q. You don't remember what Dr. Krasno is talking about 12 the answer to question six for a particular ad was number one,
13 here? 13 that it provides information or urges action, in your lingo, that
14 A Well -- no. 1 mean I remember us going through the 14 would translate into its being an issue ad. 18 that right?

15 exercigse because we didrn’'t want one person encoding all the same 15 A. correct.

16 race, but I don't know what he specifically means otherwise by 16 Q. And if the answer to question six was number two, that
17 coder fatigue. 17 it generates support/opposition for a candidate, then that would
18 Q. Now he also refers to "randomized list of ads,” and 18 make it an electioneering ad in your terms. Is that right?

19 you were explaining that to us earlier, Professor Goldstein. 19 A. Yes.
20 Bow were those lists compiled? 20 Q. So if I find throughout the course of these documents
21 A. That we bhad an alphabetical list of all the creatives, 21 that certain ads are coded obe or two as to question 8ix, I can
22 80 Arkansas/Snodgrass and then a title that CHAG gives it, and 22 determine whether it's an issue ad or an electioneering ad,
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Page 41 Page 43
1 simply by reference to those two answers. Is that right? 1 hard to say. In some ways, yes, in some ways no.
2 A. Yes. 2 Q. In what ways no?
Q. okay. Bov if you look at Buying Time 2000, which is 3 A. They're obviously younger than the average television
4 Goldstein Exhibit 14, I direct your attention to question eleven, 4 viewer. That's the pain way they're not representative.
5 and question eleven reads, quote, °in your opinion, is tbe 5 Q. So other than age, do you think tbat undergraduate
€ purpose of the ad to provide information about or urge action on 6 honor students at the university -- at Arizona State Univereity
7 a bill or issue, or is it to generate support or opposition for a 7 are representative of the average viewer?
8 particular candidate,® and then the coder has three choices,*one, 8 A. They are younger. Higher SAT scores are ways that
9 generate support or opposition for a candidate, two, provide 9 they're different.
10 information or urge action, three, unsure/unclear.® 10 Q. That's all you can think of?
11 Did I read that correctly, Profeasor Goldstein? 11 A. Yes.
12 A. Yes. 12 Q. Let‘'s mark at this point in time your expert reports
13 Q. Now if you notice question aix in '98 is different 13  in this litigation, Protessor Goldstein.
14 from question six in 2000. Do you see that? 14 And we will mark as Exhibit 15 the expert report of
15 A. Yes. 15 Kenneth Goldstein and we will mark as Exhibit 16 the rebuttal
16 Q. Why were the order of the answers switched, Professor 16 report.
17 Goldstein? 17 (Whereapon Expert Report of Kenneth Goldstein aad
18 A I have no recollection of that. 1 don't know. 18 Robuttal Report of Kenneth Goldstein were marked Goldstein
19 Q. Well in ‘98 the first answer the student could choose 19 Deposition Exhibits 15 and 16, respectively, for identification.)
20 1is *provide information or urge action.* Is that right? 20 Q. Mise Bhattacharyya brings up the point that we bave
21 A. Yes. 21 marked your original expert report and tbat there were a couple
22 Q. And ip 2000 the first question a student could choose 22 of mipor amendments to it thereafter. I am not going to focus
Page 42 Page 44
1 is °"generate support or opposition for a candidate." Is that 1 on any of those minor amendments.
2 right? 2 A It was different names.
3 A. Yes. 3 Q. It was lists of different groups at & certain point in
4 Q. And you have no idea why the question was changed? 4 time, and I am sure Mr. Dodyk will speak up if we approach
5 A. I had actually never noticed the difference before. 5 anything that was amended.
6 Q. Do you know who changed 1t? 6 If you turn to page thirty-three of your rebuttal
7 A. Ho, I don‘t. 7 raport, Professor --
8 Q. §0 as we go through the rest of the documents when we 8 MR. DODYK: Exhibit 16.
9 are looking at 2000 ads and the answer ie question one, then it's 9 Q. Goldatein, which I believe is Exhibit 16. You
10 an electioneering ad, and if the answer is two, it's an issue ad. 10 bave a section in there about the student coders. Do you see
11 The pumbers are switched is all I'm saying. 11 that?
12 Al Right. 12 A. Um-hum.
13 Q. Do you understand that? 13 Q. And you say, quote, "the data contajned in the Buying
14 A. It's probably just easier for us to use the terms 14 Time data® --
15 *issues” and “electioneering" instead of one and two. 15 A, Where exactly are you looking?
16 Q. Okay, fair enough. Who were the student coders who 16 Q. I1'm sorry, on page thirty-three.
17 coded the ads for 19982 17 A c?
18 A. They were undergraduate honor students at ASU and then 18 Q. C. Second senteace, quote, °"The data coantained in
19  graduate students ir the political science department at ASU. 13 the Buying Time databagses were coded primarily by teams of
20 Q. Would you copsider them representative of an average 20 undergraduate students. In 1998 all data was coded by
21 viewer, Professor Goldstein? 21 undergraduate honors students from the Arizona State University.
22 A. Representative of an average viewer? That's sort of 22 In 2000, data was primarily coded by & team of six undergraduates
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Page 45 Page 47
1 students enrolled in my upper-level Interest Groups course at the 1 A. Right.
2 University of Wisconsin.* 2 Q. Now you say here that they were coders in your
3 Did I read that correctly, Professor Goldstein? 3 upper-level Interest Groups course. Do you see that?
4 A, Yes. 4 A Yes.
5 Q. How were the undergraduate honors atudents from S Q. What's the name of that course, Professor Goldstein?
Arizona State University selected? 6 A. I don't even know if it's -- I always call it the
7 A. There is a program, and I believe there still is a 7 Interest Groups course. I'm not sure what the official title
8 program at Arizona State called the Junjor Pellows Program, in 8 is, to tell you the truth.
9 which students -- or faculty members they get to know froa 9 Q. I8 the name of the course the Politics of Preasure
10 classes or students, vhere they approach faculty members and ask ‘0 Groups?
11 the faculty member if they would sponsor them to be in this class 11 A It could be. I really have never looked at the
12 called the Junior FPellows class. The Junior Fellows class fis 12 title.
13  then a class that is run usually by a senior member of the 13 Q. You never looked at the title of a course you're
14 department where different members come in every week and talk 14 teaching?
15 about their own research to give students a little taste of 15 A. Well, it's the -- it‘'s Poli-Sci 4 or whatever. It's &
16 political science. I think the underlying goal is to get them 16 course on interest groups.
17 to go to Poly Sci Grad School apd not law school, but it vas 17 Q. Is it Poli-Sci 4727
18 aever very successful, and then in addition to going to the 18 A. Poli-Sci 472.
19 class, the students worked as research assistants for their 19 Q. Politics of Pressure Groups?
20 spongored faculty member. 20 A. Yes.
21 Q. How many student coders were there for 1998? 21 Q. I got that right?
22 A. I don't remember exactly. I think five or six or 22 A, Yes.
Page 46 Page 48
1 seven. 1 was always a big user of the Junior Pellows program. 1 Q. I'm happy to show you a copy and I will show it to
2 Q. Okay. you, I don't know that we need to mark, it from the web site of
3 A. And I also would have -- I think the coding went into 3 the University of Wisconsip setting forth the undergraduate
4 the fall of 1999, as well, 8o I would have used Junior Pellows 4 catalog from 2001 to 2003.
5 for the fall, as well. 5 A. All I'm saying is I'm teaching tbe intro to Aserican
6 Q. Let's establish a point in time, you're correct, 6 Politics now. I have no idea what it's called. Sometimes it'‘e
7 Professor Goldstein. when did the coding for the 1998 atudy ? Intro to American Politics and sometimes it's Intro to American
8 begin? 8 pPolitice in Government.
9 A. It began early April, mid April of 1999, I believe. 9 Q. I'll be bappy to hand it to you. It's Policy -- 472
10 Q. And you believe it carried over into the fall semester 10 Policy and Pressure Groups?
11 of 19992 11 A. That's the course.
12 A. Yen. A couple of those junior fellow students in the 12 Q. That's the course you taught in the fall of 20002
13 summer of 1999, I ran ASU's summer and Washington program and a 13 A. That's the course I taught in the fall of 2000, right.
14 number of the ASU students who were junior fellows also took that 14 Q. That's the course for which the student coders were
15 clase, and so they continued to work coding over the summer. 15 selected, right?
16 Q. So you think there are roughly six or seven student 16 A. Yes.
17 coders for 19987 17 Q. And considered in that course, I take it, as described
18 A. Yes. 18 here, are the techniques employed in advancing the policy in
19 Q. How about 20002 19 government by pressure groups?
20 A. About the same number. 20 A. That's not a course description I wrote. It's
21 Q. And they were of course from the University of 21 probably a course description that was written in the mipneteen --
22 Wisconsin, correct? 22 the term “pressure groups® is sort of a dated term in political
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Page 49 Page 51
1 scieace. It was used more in the '40°'s and 50°s when that 1 MR. DODYK: Just for the record there is no guote
2 course catalog vas probably written. 2 in Exhibit 17,
3 Q. When the students sit down to decide what courses to 3 MS. BUCKLEY: I eaid it appears to be quoting and
4 take, that's what they bhave in front of them. Isn't that right? 4 then I corrected myself to say appears to be paraphrasing.
- A. Yeah, or they would call it, if anyone asked them, 5 Q. I mean the °"Ken® in that sentence is you. 18
6 they would say that was the Interest Group course with Goldstein, € that right?
7 I think. 7 A. Yes.
8 Q. But that's not what it's called, correct? 8 Q. And?
9 A. You are right. 9 A. And I would amend that to say it appears to be
10 Q. You would agree, wouldan't you, Professor Goldstein, 10 mis-parapbrasing what I said.
11 that the coders in 2000 were far more sophigsticated than the 11 Q. All right. So you don't agree with Mr. Holman here?
12 coders in 19987 12 A. It simply would not have made any sense. I have no
13 A. Ho. 13 recollection of saying it, and it would pot bave sade any sense
14 Q. would yon agree that they were more sophisticated? 14 for me to say that the 2000 database would be tighter because of
15 A. More sophisticated im 2000 than 19982 Correct. 15 increased experience of the databasers.
16 Q. Ho. 16 Q. Did you hope that the 2000 database would be tighter?
17 MS. BUCKLEY: Let's mark as Goldstein Exhibit 17 a 17 A I bad a much more active role in the 2000 database and
18 two-page document bearing the control numbers BREOO 1417 to 18 there was more quality control in the 2000 database, so, yes.
19 BREOO 1418. 19 Q. You hoped it would be tighter?
20 (Whereupon an email Bates nusbered BREOO 1417 to 20 A. I'm not sure what the word "tighter® means.
21 BRECO 1418 was marked Goldstein Exhibit 17 for 21 Q. Well, did you hope there would be less missing data in
22 identification.) 22 the 2000 database than there was in the 1998 database?
Page 50 Page 52
1 (Brief pause while witness peruses document.) 1 A. Yes.
2 Q. And I will direct your attention to the first page 2 Q. Row if you turn to page two of this exhibit, Professor
3  of this email, Professor Goldstein, and this is an email 3 Goldstein, this is purporting to show missing data in the 1998
4 discussing the problem of missing data in the 1998 database. Do 4 database. Do you see that?
S you see that? 5 A. All I gee is a --
6 A. Un-hun. 6 ’!In. DODYK: Por the record I don't see any reference
7 Q. And it says, quote, "The missing data category is 7 to the 1998 database on that page, Susan, unless you see
8 uncomfortably large in the 1998 database; according to Ken, the 8 scmething I don‘t.
9 2000 database will be tighter because of the increased experience 9 MS. BUCKLEY: I thought that the -- it says
10 of the data inputers.” 10 "attached are the answers to your questions froa the 1998
11 Why did the 2000 coders have increased experience? 11 database. "’
12 A. That certainly is a mis-reporting of what I said. It 12 Q. I mean thig is how it was produced by the Breonan
13 would have made no sense to make that statement because I was in 13 Center.
14 Arizona State in 1998 and I was at Wisconsin for 2000. They 14 A. It's a calculation made by somebody, not me, and.
15 weren't the same coders. 15 it looks to be saying that almost all the data are missing data
16 Q. That's why I'm asking why the Wisconsin coders were 16 from candidates on magic words, and I don't believe that was the
17 viewed as having more experience than the Arizona State coders? 17 case for 1998, if I am reading this sort of confusing chart
18 MR. DODYK: It should be noted this document appears 18 clearly.
19 to be authored by Craig Bolman. 19 Q. All right, well we cap disregard the chart, Professor
20 MS. BUCKLEY: It appears to be quoting Professor 20 Goldstein, and just ask you. How cap you articulate for us how
21 Goldstein or paraphrasing Professor Goldstein, so I'm 21 great a problem the missing data was in 19982
22 asking. 22 A I have no recollection of how big a problem missing
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Page 53 Page 55
1 data was in 1998, 1 MS. BOUCKLEY: I'm Dot sure that that's so, but
2 Q. You have no recollection? 2 your point is made, Mr. Dodyk.
3 A. Ho. 3 Q. My question is, is Mr. Bolman's testimony correct?
4 Q. S0 you wouldn't agree, then, that the missing data 4 A. wWhich part of Mr. Holman's testimony?
5 category is uncomfortably large in the 1998 database? 5 Q. That you always had the final decision.
6 A. I don't know what the missing data category is in the 6 A. That I alvays had the final decision?
7 1998 database. 7 Q. About the coding.
8 Q. Okay. Professor Goldstein, you were respomsible for 8 MR. DODYK: I don't see ap “"always® -- I see -- DO.
9 seupervising the student coders in both 1998 and 2000, were you 9 You're right.
10 not? 10 MS. BUCKLEY: *Be."
11 A. Yes. 11 Q. *He,* meaning you, "always had the final
12 Q. We have had a number of other depositions and 12 decision.*
13 cross-examinations in this case, as I'm sure you know, Professor 13 A. Yes.
14 Goldstein, and I want to point you to some of that testimony. 14 Q. And he's correct, i{s he pot, that the coders were on
15 MS. BUCKLEY: For Mr. Dodyk, if you could hand him the 15 occagjon overruled by you, isn't he?
16 transcript of Craig Holman's depogsition. 16 A. In cleaning the data, we corrected factual errors, but
17 Q. I'n reading from page thirty-eight of Mr. Bolman's 17 for Buying Time 2000, we cleaned the data for factual errors,
18 testimony in this case -- 18 yes.
19 MR. DODYK: If you could give us just a second. 19 Q. Let's stick with Buying Time °S98. In Buying Time '98
20 Q. Your counsel has it tbere. 20 you cleaned the data for factual errors, did you not?
21 (Brief pause.) 21 A. Rot -- yes. Not as extensively as 2000.
22 MR. DODYK: Where do you want to start reading? 22 Q. And in 1998 you overruled certain of the student
Page 54 Page 56
1 MS. BUCKLEY: I'll read it. 1 coding decisions, did you pot?
2 Q. Starting on page thirty-eight is where I'm 2 A. No.
3 focused. And Mr. Holman was asked the following questions and 3 Q. Did you overrule certain student coding decisions for
4 gave the following answers.... Quote, °“Question: Were the coders 4 20002
5 ever overruled by Professor Goldstein? S A. It sort of depends vhat you mean by ®overruled.* Did
€ “Angwer: I am aware that they were overruled on 6 we correct factual errors and inconsistencies in the database?
7 occasion by Professor Goldstein. 7 Yes, on occasion.
8 *Question: Do you know the circumstances in which 8 Q. Did that include changing the responses to question
9 they were overruled? 9 eleven, if you found them to be erroneous?
10 *Answver: Not really. Not most of them. It was the 10 A. Question eleven in?
11  policy of the Breonan Center that Ken Goldstein had the ultimate 11 Q. 2000,
12 decision as to what was going to go in the database. 12 A. In 20007 No.
13 “Question: Did you participate in discussions with 13 Q. Now in 1998, you also corrected factual errors, did
14 Professor Goldsteln about certain decisions as they were made 14 you not?
15 with regard to the coding? 15 A. Yes.
16 “Answer: I bad some discussions with Professor 16 Q. Including reeponses to question B8ix?
17 Goldstein, but he always bad the fircal decision.® 17 A. No, I didn't change anything on question six.
18 Do you see that, professor Goldstein? 18 Q. wWho did?
19 A. Oz~hum. 19 A. I don't know.
20 MR. DODYK: 1 think you should make clear, Susan, 20 Q. You don‘t know who changed them?
21 from the context that they're referring to 2000 from the 21 A. Ro.
22 prior question. 22 Q. Moving further on im Mr. Holman's deposition, and
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Page 57 Page 59
1 reading from page seventy-three to -- 1 assesgment.
2 A. There is also, I didn't change any question elevens 2 Q. And you overrode the students' judgment, did you not?
3 for the data that were given to Brennan Ceater for Buying Time 3 A. They asked for ay assessment of vhat the ads were.
4 2000, except in one instance when they called me up and asked me 4 50 it would have overrode the students’' judgments -- if ay
5 to give my judgments on a couple of ads. Subsequently, as is 5 assessment would have been different than the student one, then
6 clear in my reports and may rebuttal, from my own work, I didn't 6 it would bhave overrode it, if it wasn't, then it wouldn't bhave.
7 thiok the studente got it right and I changed it, but that's all 7 MS. BUCKLEY: Can I have that read back.
8 after Buying Time 2000. 8 (Record read.)
9 Q. Okay. Maybe we should focus on one year at a time. MS. BUCKLEY: This is a good time to take a break, I
10 I understand your answer as to Buying Time 2000, and we will come 10 guess.
1 back to Buying Time 2000. Reading from Mr. Holman's depositiom, 11 MR. DODYK: Yes.
12 page seventy-three, “was it in the® -- Question: Was it in the 12 (Brief recess taken.)
13 end Professor Goldstein who provided that with respect to the 13 BY MS. BUCKLEY:
14 2000 study that Exhibit 13 should be treated as an electioneering 14 Q. I'm going to go back a step, Professor Goldstein, and
15 ad? 15 clear something up which I apparently did not ask you. When we
16 *Answer: Yes, it wvas Ken Goldstein's decision. 16 were talking about the CMAG data and your efforta to confirm the
17 *Question: Wby was it his decision rather than the 17 scope of what CMAG is capturing by visiting a select group of
18 studepnts who did the coding? 18 local broadcast stations, did you do the same kind of checking
19 "Answer: I don't know why Ken Goldatein would have 1% for 19982
20 made that decision. That's something you would have to ask him. 20 A. ¥No.
21 *Question: Wouldn't the only circumstances be if the 21 Q- So we don't have apy check on the validity of the data
22 stuodents had decided that it was a genuine fesue ad? 22 for 19987
Page 58 Page 60
1 *Ansver: There are occasions in which Ken overrode 1 MR. DODYK: I object to the form of the question,
2 the students’ judgement. Here in this case Ken bhad two years to 2 vastly overgeneralizes the witness‘'s prior testimony?
3  look at this in 2000, and in '98, you know, it was viewed as an 3 A. I did not apecifically visit stations in 1998.
4 electioneering issue ad and Ken decided to keep it the same way 4 Q. Maybe you could put in front of you again, Professor
5 in 2000.° 5 Goldstein, the 1998 coding sheet which we have marked as Exhibit
6 Do you see that, Professor Goldstein? 6 13. 1 think it bas the picture of the cover of Buying Time °'98.
7 A. Yes. 7 MR. DODYK: You can use this copy.
8 Q. Is it true that there are occasions in which you 8 Q. We'll find it, Turning to appendix A, *Coding
9 overrode the students' judgment as to the coding of question 9  the commercials,® Professor Goldstein, and directing your
10 eleven in 20007 10 attention to guestion six, question six reads, quote, "In your
11 A. Brennan Center called me up in March of 2001 and asked 11 opinion, is the purpose of this ad to provide information about
12 me to make an assesement -- asked me to give another assessment 12 or urge action on a bill or issue or i it to generate work or
13 of three ads. 13 opposition for a particular candidate," and “particular
14 Q. So the apswer is yes? 14 candidate” is ip bold face, and “unsure/unclear"?
15 A. And I gave them that assessment. I did not change 15 Is that right?
16 that on my own database, but I gave that assessment to -- or I 16 A. Yes.
17 might have change that on my own database for my own reasons, but 17 Q. And then the answers: °One, provide inforsation or
18 I did not change it in the database that I gave to Brennap. 18 urge action, two, generate support/opposition for candidate,
19 Q. Were there occasions in which you overrode the 19 three, unsure/unclear."
20 studente’ judgment, Professor Goldstein? 20 Is that right?
21 A. Brennan Center, looking at their own database, asked 21 A. Yes.
22 me for the aspessment of three ads and I gave them that 22 Q. Do you consider this question a subjective one,
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Page 61 Page 63
1 Professor Goldstein? 1 right?
2 A. Agking the opinion of a coder, so it's yes. 2 A. And wvhen you asked me, it is subjective.
3 Q. It is subjective? 3 Q. Okay.
4 A. Yes. At the individual level on an individual ad from 4 A. And then I characterized that.
5 an individoal person, yes. 5 Q. 1 vas -- let us stray by the objection of your
6 Q. So, it is a subjective question or an objective 6 coungel. Let's take a look at Exhibit 9. And if you would turn
7 question? 7 to page eighteen.
8 A. Well, it‘'s not necessarily a dichotomous choice or 8 A. Page?
9 either/or. One can aggregate subjective questions which give 3 Q. Page eighteen. First of all the paragraph says,
10 you an unobjective assessment of a group of coders’ assessments 10. *Below we report the results for five questions of interest -
11 of a group of ads. li V:hm-nnbjective measures (the first three below), and two
12 Q. You stated in the past that it was a subjective li objective measures.* And then you list five quesations.
13 question, didn’'t you? 13 A. Un-hum.
14 A. Right, and I just agreed that it was. 14 Q. And the first one is the equivalent of question six.
15 Q. So we're all agreed that it‘'s a subjective guestiosn. 15 Is it not?
16 Is that right? 16 A. Yesa.
17 MR. DODYK: Subject to the witpess's prior testimony. 12 Q. All right. Nowv we're back to the coding sheet for
18 MS. BUCKLEY: All right, then let's mark as 18 1998 which is Goldstein Exhibit 13. How many separate ads did
19 Exhibit 18, and we will go back and look at Exhibit 9. 19 each of the coders look at in doing the 1998 coding, Professor
20 (Whereupon a P.S. article was marked Goldstein 20 Goldatein, if you know?
21 Deposition Exhibit 18 for jidentification.) 21 A. I don't recall. There was probably a wide variance.
22 Q. Exbibit 18 is a copy of an article that appeared 22 Q. All right, we have gone back during the break as we
Page 62 Page 64
1 in P.S. 1Is that right, Professor Goldstein? 1 promised you we would to see if we could find any reference in
A. Yes. 2  Buying Time '98 as to how many separate commercials there were,
3 Q. And this is an article that you wrote with 3 and reading from page seven of Buying Time ‘98, which is Exhibit
q Dr. Krasno, correct? 4 C to your expert report, it says, quote, °"Using these data, ve
5 A. Yes. S have analyzed political advertising in the top seventy-five media
6 Q. Is P.S. a peer-reviewed journal, by the way? 6 markets (contalning more than eighty percent of U.S. residents),
7 A. Yes. 7 including ads by candidates, parties and interest groups totaling
8 Q. I direct your attention to the third column. There 8 over twenty-one hundred separate commercials aired over three
9 18 a paragraph beginning “some of the questions." Do you see 9 hundred thousand times."
10 that? 10 Does twenty-one bundred sound about right for what you
11 A, The third column on the first page? 11 call the "separate creatives°?
12 Q. Yes. Quote, "esome of the questions coders answered - 12 A. Yes.
13 such as whether an ad mentioned a candidate for office by name or 13 Q. And what I would call a "unique ad"?
14 urged viewers to, quote, ‘vote for,' or quote 'defeat' a 14 A. Yes.
15 particular candidate - were objective. Others were subjective. 15 Q. So there were twenty-one hundred unique ads or there
16 These included items asking coders to assess the purpose (to 16 about in the 1998 study?
17 support a particular candidate or express a view on an iseue), 17 A. Yes.
18  and tone, (promote, attack, or contrast) of an ad.® 18 Q. And you told us before you had about severn student
18 Do you see that? 19 coders. I8 that right?
20 A. Yes. 20 A. Yes.
21 Q. And in describing questions that were subjective, one 21 Q. So on average, at least, they each looked at three
22 of the very ones you're describing is question six. Is that not 22 bundred storyboards. Is that right?
]
]
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Page 65 Page 67

1 A. Yes. 1 A. Yes.

2 Q. Now when they looked at the three hundred -- when they 2 MR. DODYK: I would note that the circle also covers
3  looked at their storyboards, Profeasor Goldstein, did they all 3 a good part of two, so it's difficult to tell whether your

4 £i11l out a questionnaire tdat was the same? 4 attribotion of the circling i1s correct or not.

H A Yes. 1 MS. BUCKLEY: I think we will leave -- I thiak

6 Q. They all used the sase questionnaire? [] Professor Goldstein already answered that it was the same.

7 A. Yes. 7 MR. DODYK: I'm just describing what physically

8 Q. And the questions were all in the same order? 8 appears on the sheet.

9 A. Yes. 9 MS. BUCKLEY: Okay, that’'s fine and we will leave
10 MS. BUCKLEY: Let's mark as Bxhibit 19 the storyboard 10 that to the court to decide whether a one or a two is

11 entitled "AFLT Stand Up for Us." 11 circled oa Rxhibit 20.

12 (Whereupon a storyboard entitled APLT Stand Up For 12 Q. So I take it from --

13 Us was marked Goldstein Deposition Exhibit 19 for 13 A. There is actually some evidence that it might actually
14 identitication.) 14 be two, because I just looked on the second page, and there is a
15 MS. BUCKLEY: We will mark as Exhibit 20 and 21 15 bunch of questions answered there, but they're only supposed to
16 two code sheets for that ad. The first coding sheet bears 16 be answered if they do it -- if they do one they're supposed to
17 the control number KGOOOO 551 through 554 and the second 17 skip to queation nineteen.

18 coding sheet is KGOOOO 5881 through 5884. 18 Q. Un-bum.

19 (Whereupon coding sheets Bates numbered KG0000 551 19 A. 80 --
20 through 554 and KGOOOO 5881 through 5884 were marked as 20 Q. Well, Professor Goldstein, you're the one under oath.
21 Goldstein Deposition Exhibits 20 and 21, respectively, for 21 Do you think the one is circled or the two?

22 identifjication.) 22 A. If I was just looking at six and I had to pick one,

Page 66 Page 68

1 Q. Professor Goldstein, you recognize EBxhibit 19 as 1 I'd probably say one, but if I was looking at it with other

2 one of the storyboards for 19982 2 evidence, I'd say it would lead me to question that.

3 A. Yes. 3 Q. And wbat is the other evidence that would lead you to
4 Q. And can you tell us what Exhibits 20 and 21 are? 4 question that?

5 A. Twenty and twenty-one appaar to be coding sheets from 5 A. The fact that it says skip to question nineteen. If
6 1998. 6 you want one, then the person didn't skip to question nineteen.
7 Q. Now, Professor Goldstein, these coding sheets were 7 They went right to -- they went to question seven.

8 produced by you in resp to the bp served on you, 8 Q. S0 because that person didn‘'t skip to nineteen, you

9 correct? 9 take that as evidence that they didn't circle the one?

10 A. Right. 10 A. Well, it's -- it's not perfectly clear whetber it's
11 Q. And as a matter of fact you produced boxes of coding 11 one or two, and like I sajd, if you were asking me if I could

12 sheets, did you not? 12 only look at six, what do I think is circled, I would say one.
13 A Yes. 13 Q. All right. So if you only bad to look at six, you're
14 Q. Looking at Exhibit 21, you see that question six, the 14 saying that what you think is circled is tbat if this student

15 purpose of the ad, and it’'s coded as a one, the student coder has 15 coder in his or her judgment found that the ad provided

16 decided in hie or her opinion that the purpose was to provide 16 information or urged action, correct?

17 informatioa or urge action. Do you see that? 17 MR. DODYK: Can I hear the question back, please.

18 A. Yes. 18 MR. DODYK: I object to the form of the question.

19 Q. And in Exhibit 20, we see for the same ad, ad sixteen, 19 It's unintelligible.

20  that the student coder answered the same way, that in his or her 20 MS. BUCKLEY: Let me rephragse the question.

21 opinion the purpose of the ad was to provide information or urge 21 Q. I think I was just trying to understand your last

22 action. Do you see that? 22 answer, Professor Goldstein, and that is if you were looking at
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1 this questionnaire, which we bave marked as Exhibit 20, and you 1 the Brennan Center analyst. I have not used my original

2 were looking at the circled response to question six, that it ie 2 database or the Brennan Center's revised database in any of my

3 your judgment that the student circled answer one. Is that 3  subsequent scholarly work,"® unquote.

4 right? 4 Do you see that Professor Goldstein?

5 A It is, yes. 5 A. Yes.

6 Q. And answer one reads, quote, provide information or 6 Q. And what is the refereance to the original database

7 urge action, correct? ? there?

8 A. Yes. 8 A. That would have been the database that I provided to
9 Q. Okay. Now, do you know whether this ad, which we 9 Brennan in I guess the fall of 1999.

10 have marked as nineteen, was one of the -- 10 Q. And are you saying that you no longer have that

11 MR. DODYK: Isn't it sixteen? 11  database?

12 MS. BOCKLEY: It's ad number sixteen, and it's 12 A. ¥o, 1 no longer have that database.

13  marked as Exhibit 19. 13 Q. And the only database for 1998 that you have is a

14 Q. Do you know whether this was one of the ads that was 14 revised database sent to you by Professor Krasno?

15 considered a genuipe isesue ad in Buying Time ‘9872 15 A. Right, I had that in my files and then during this

16 MR. DODYK: Considered by whom? 16 process I was gent another 1998 file which was the one that I

17 MS. BUCKLEY: well, how about Buying Time ‘98. 17 think Jon said he used to create Buying Time.

18 A. I believe in Buying Time '98 that this was 18 Q. How many 13998 databases do you have in your

19 considered an election ad. 19 possession, Professor Goldstein?
20 Q. And in your database, is it coded as an election ad or 20 A. I have two.
21 an issue ad? 21 Q. Describe the two of them for the record.
22 A. The only database I have from 1998 is one that was 22 A, One is one that Jon Krasno sent to me in the spring of

Page 70 Page 72

1 subsequently worked on by Brennan, 8o I don't have the database 1 2000, and one is one that I got ip the last couple of weeks

2 that I gave to Brennan. 2 from -- I can't remember if it was from Brennan Center or from

3 Q. Well I believe your expert report says you have two 3 Jon.

4 1998 databases. I8 that right, Professor Goldstein? 4 Q. In your version of the original database, which I take
5 A. That‘'s correct. 5 it you no longer have -- is that right?

6 Q. It says that you have one in the form in which you 6 A. Yes.

? sent it to Brennan. Do you recall that? 7 Q. How is ad sixteen coded?

8 A. I don't think I said that. 8 A. 1 have no idea.

9 Q. All right, let's go back and check. 9 Q. You will agree it should have been coded as an issue
10 MR. DODYK: Is tbis the rebuttal or the original? 10 ad, won't you?

11 Q. Page six, Professor Goldstein, of your rebuttal 11 A. The coding sheets have it as an issue ad.

12 report. 12 Q. And therefore if you are not golng to disregard the
13 A. And on that page? 13 student coders, it should have been coded aa an issue ad. Is
14 Q. The paragraph beginning, *my work." 1I°1ll read it into 14 that right?

15 the record. *My work on the 1998 database was essentially 15 MR. DODYK: Objection to the form of the question in
16 limited to collecting the CMAG data, supervising the coding by 16 that it implies that they are significant to the coding

17 students at Arizona State Univeraity, merging the two sets of 17 sheets, which has not been established in the record,

18  data, (coding and targeting) and forwarding the resulting 18 namely that they are the only or the last coding sheets

19 databagse to the Brennan Center.* And I will skip down to two 19 prepared with respect to Exhibit 16 which is marked as

20 lines later it says, “Jonathan Krasno, one of the authors of 20 Exhibit 19.

21 Buying Time '98, subsequently sent me a revised version of the 21 A. There are two coding sheets here which 1s -- it’s

22 1998 database that incorporated some of the corrections made by 22 odd, it's not unusual. There are sometimes we, you know -- the

18 (Pages 69 to 72)
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Page 73 Page 75
1 students did one by mistake and did a sixteen when they should 1 coder which bas not been testified to, one of the coding
2 have done a nineteen, and so0 a decision would have had to have 2 sheets obvicusly being internally conflicted as to the
3 been nmade vhich one of thegse to use. That's a decision that wvas 3 characterigation which counsel wrongly attributed to it.
4 probably made by one of my graduate students at ASU who were 4 MS. BUCKLRY: There is no such internal
S supervising the day-to-day nitty gritty of it, and then the other 5 inconsistency. They're both coded answer one as the
6 thing that happened is all of these coding sheets were key [ professor has already testified to this.
7 punched, and so there could have been errors in key punching, as 7 MR. DODYK: The inconsistency is if the coder had
8 well, and this is the sort of thing that a key puncher could make 8 intended to code question one they would have not coded it
9 an error on. 9 in pumber seventeen, as we have established with respect to
10 Q. But can we agree that if the gtudent coder's judgment 10 Professor Gibson is the case.
11 was respected, that this ad should have been coded as an issue ad 11 Q. Professor Goldstein, do you agree with your
12 in the database that you sent to the Brennan Center? 12 counsel that because a coder declined to skip questions seven
13 MR. DODYK: I object to the form of the question 13 through nineteen that that is proof that the intention in
14 once again because it attributes a significance to these 14 answering question six was not to choose answer one?
15 particular coding sheets, which the record has not been 15 A. *Proof® I guess is a term of legal art, but given that
16 established, namely that they are the only coding sheets relating 16 it's a little bit unclear on six and the coder answered these
17 to this ad. 17 other questions, that's -- that's at least a suggestion scmething
18 Q. Are there other coding sheets relating to ad nuamber 18 to look more carefully at, that it's not slam dunk obvious that
19 sixteen, Professor Goldstein? 13 this is one, whereas this I would say is (indicating).
20 A. Not in my possession. If these are -- if these —- 20 Q. So, you're talking about Bxhibits 20 and 21?7
21 there could be another coding sheet out there. It could have 21 A Right.
22 been a case where the graduate student saw two coding sheets, saw 22 Q. Which one of the two exhibits -- do you know the order
Page 74 Page 76
1 them in, you know, opposition and put it out to a third coder to 1 in which these would have been filled out? Do you know?
2 pake a distinction, and there could be another number sixteen, 2 A. There is no way for me to figure that out. There is
3 either in that huge snumber of things I gave you or that never 3 no vay for me to know whether -- there is no way for me to know
4 made it. 4 which one of these was punched and there is no way for me to know
5 Q. Well, I believe if there were your counsel would have 5 if one of these was punched.
6 found them, Professor Goldstein, but I capm represent to you that 6 Q. You have no record of how the students coded the 1998
7 these are the only coding sheets for ad number sixteen that you 7 data, Professor Goldstein.
8 produced in this litigation? 8 A I have no original -- I do pot have an original data
9 A. Ookay . 9 set from 1998, no.
10 Q. So, based on the production that you made and the 10 Q. That wasn‘'t my question. My question is whether you
11 coding sheets that you supplied in this litigatioz, we have two 11 bave any record, a comprehensive record of bow the students coded
12 coding sheets in which we have now all agreed that the students 12 the 1998 data?
13 determined this ad was an issue ad. Is that right? 13 A. My -~ the record -- the only record I have of imitial
14 A Yes. 14 student vork are the coder sheets.
15 Q. And -- 15 Q. And that's the coder sheets that we have just put in
16 MR. DODYK: Counsel, you haven't established anything 16 front of you. Isn‘t that right?
17 by way of chain of custody of these coding sheets. 17 A. Yes, but it's not necessarily a complete set of coding
18 Q. Is that right? 18 sheets. They actually were sent tO me -- they got stored in the
19 MR. DODYK: Read the question back. 19 conference room at ASU and then the ASU rocm -- and then when I
20 (Record read.) 20 went to Wisconsin, I forgot them there, and then the building
21 MR. DODYK: I object to the form of the question 21 where the political science department got condemned and 8o the
22 as it attributes also significamce to the markings on the 22 secretary called and yelled at me that I had all these old boxes
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1 in the conference room, 80 they then sent those to me. 1 Q. And you see Exhibit 23, that's another student coding
2 Q. Did you produce documents in this litigatjon that you 2 sheet, Is that right?
3 doubt -- as to which you doubt their authenticity, Professor 3 A. Yes.
4 Goldstein? 4 Q. And that's the student coding sheet for ad fifteen.
S A. That I doubt their authenticity? 5 Is it not?
6 Q. Yes. 6 A. Yes.
7 A. Ho. 7 Q. And in answering the first question, question six, the
MR. DODYK: I object to the form of the question, 8 student concluded that this was an issuve ad. Isn't that right?
9 because it assumes that the witness reviewed the documents 9 A. Yes.
10 for authenticity, which has not been established of record. 10 MS. BUCKLEY: Let‘'s mark as Exhibit 24 ad nuaber two
11 It's highly unlikely. 11 entitled "AAHP Look Out For The Lawyers."”
12 Q. Professor Goldstein you produced bosses of 12 (Whereupon an ad entitled AAHP Look Out Por The
13 documents in thies litigation that we asked you for? 13 Lawyers was marked Goldstein Deposition Exhibit 24 for
14 A. Um-hum and I gave them to you. 14 identification.)
15 Q. And many of them were boxes of student coding sheets? 15 MS. BUCKLEY: And we will mark as Exhibit 25 the
16 A. Yes. 16 etudent coding sheet for that ad.
17 Q. Where did you get them from? 17 (Whereupon a coding sheet for an ad entitled AAHP
18 A Prom my office. 18 Look Out Por The Lawyers was marked Goldstein Deposition
19 Q. They were in your possession? 19 Exbibit 25 for identification.)
20 A. Yes. 20 MR. DODYK: I guess the record should reflect
21 Q. They were in your custody? 21 that these storyboards that you bhave beern using, Susan,
22 A, They were not -- they were not in my custody for the 22 have numbers which have been affixed to them, and I agsume
Page 78 Page 80
1 last four years. They have been in my custody for a year and 1 those have been affixed by counsel for plaintiffs. Is
2 then I sent them to you. 2 that correct?
k) Q. Are you suggesting that somebody altered them in the 3 MS. BUCKLEY: The number on the top right~hand
4 interim? 4 corner ies the ad number, correct.
5 A. No. S MR. DODYK: Affixed by counsel for plaintiffs.
6 Q. There is nothinjy fishy about these documents that you 6 MS. BUCKLEY: Affixed by counsel for plaintiffe.
? know of, is there? 7 Do you want one that's affixed by Professor Goldstein? we
8 A. No. 8 have those, too.
9 MS. BUCKLEY: All right let's mark as Exhibit 22 an 9 {Brief pause while witness peruses documents.)
10 ad entitled "APL/SS Trust Pund.* 10 Q. Do you recognize what we have marked as Exhibit 24
11 (Whereupon an ad entitled AFL/SS Trust Fund was 11 as a political advertisement in a 1998 election, Professor
12 marked Goldstein Deposition Exhibit 22 for identification.) 12 Goldstein?
13 MS. BUCKLEY: As Bxhibit 23 I would like to have 13 A Yes.
14 marked a coding sheet for the same ad. 14 Q. And you will see that Exhibit 25 is the atudent coding
15 (Whereupon a coding sheet for an ad entitled 15 sheet for that advertisement. bo you see that?
16 APL/SS Trust Pund was marked Goldstein Deposition Exhibit 16 A. Yes.
17 23 for identification.) 17 Q. And {f you look at the answer to question six, the
18 (Brief pause while witness peruses documents.) 18 student coded this ad as an issue ad. Is that correct?
19 Q. Do you recognize Exhibit 22 which is ad fifteen as 19 A. Yes.
20 one of the political advertisements in the 1998 election, 20 MS. BUCKLEY: Let's mark as Exhibit 26 ad number
21 Professor Goldstein? 21 eleven bearing a coatrol number BREOO 120, and then it's
22 A. Yes. 22 cut off, and as twenty-seven -- I'm sorry, for twenty-six
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Page 83

1 we're using CMAG quadruple O six. 1 Q. But in responding to question six, there is no doubt
2 (Whereupon an ad Bates numbered BREOO 120 was 2 about what they circled, is there, Professor Goldstein?
3 marked Goldstein Deposition Bxhibit 26 for identification.) 3 A.  Wo, that's a oge.
4 MS. BUCKLEY: And that's ad number eleven. 4 MS. BUCKLEY: Let's mark as Exhibit 28 an ad entitled
5 Mr. K, we're using new copies of this ad H AFTL/KY Lucas, and we will mark as Exhibit 29 a stodent
6 coding sheet with the control numbers KG 3365 through KRG
6 because they're much more legible because we received them
7 3368.
7 in production from CMAG. Do you want to go back and check
8 (Whereupon an ad entitled APTL/KY Lucas and a
8 them against all the other ones?
9 gtudent coding sheet Bates numbered KG 3365 through KG 3368
. t t i
9 MR. DODYK:  Ho, I just want to make it clear for 10 was marked Goldstein Deposition Exhibits 28 and 29,
10 the record that the exhibit you‘re tendering has content 1 respectively, for identification.)
11 which has been affixed by Plaintiff‘s counsel which is my 12 Q. Do you recognize the ad which is ad 21, which we
12 convention whenever that occurs. 13 have marked as Bxhibit 28, as a political advertisement that ran
13 MS. BUCKLEY: All right, that's fine. Do you 14 during the 1998 election?
14 want me to go back and establish that the nuambers affixed 15 A. Yes, I recognize it as a political ad that ran during
15 by counsel are the numbers that appear on the illegible 16 the 1998 elections.
16 copies? 17 Q. And Exhibit 29 is a student coding sheet for ad 21, is
18 it not?
17 MR. DODYK: Hot as to any that you have marked so o
19 A. Yes.
18 far.
20 Q. And directing your attention to question six, the
19 {Whereupon a coding sheet for an ad entitled
21 student coded this ad as a genuine issue ad. 1s that right?
20 APL-CIO Strengthen Surplus SS was marked Goldstein
22 A. Yes.
21 Deposition Bxhibit 27 for identification.)
22 MS. BUCKLEY: Okay, thank you.
Page 82 Page 84
1 (Brief pauvse while witness peruses documents.) 1 Q. Because “one" means genuine issue ad and "two" means
2 Q. Do you recognize Exhibit 26 entitled *APL-CIO'S 2 electioneering ad. Isn‘'t that right?
3  Streangtb and Surplus SS," i{t's Exhibit 26, ad eleven, as a 3 A. Correct and I'd also note again op this one they
4 political advertisement in the 1998 election, Professor 4 didn‘t skip -- they failed to skip to question nineteen.
5 Goldstein? S Q. Do you know what the °KARA® at the top of Exhibit 29
6 A. A8 a political advertisement in the 1998 election? 6 refers to?
7 Yeo. 7 A. Probably Kara, who was one of the coders. or it
8 Q. And do you see that Bxhibit 27 is the student coding 8 could have been initials for I think Christy Richardson who was
9 sheet for ad eleven, correct? 9 another one.
10 A. Yos. 10 Q. You think it's one of the student coder's initialas?
11 Q. And in response to question six, asking what the 11 A. One of the student coders, yes.
12 purpose of the ad was, we see that the student circled answer 12 MS. BUCKLEY: All right, let's mark as Exhibit 30 an
13 one, which is the determination that it was an issue ad. I8 13 ad entitled *"APJS/Stabenow Turned Her Back,*® and we will mark as
14 that right? 14 Exhibits 31 and 32 two student coding sheets for this ad.
15 A. Yes. 15 MS. BUCKLEY: Thirty is CMAG quadruple O four.
16 Q. A gepuine issuve ad? 16 (Whereupon an ad entitled AFPJS/Stabenow Turned Her
17 A Right. Also, but then I also note that they filled 17 Back and two student coding sheets were marked Goldstein
18 out those other questions, seven, eight, nine, ten, eleven and 18 Deposition Bxhibits, 30, 31 and 32, respectively, for
19 twelve, which they should have skipped. 19 ideptification.)
20 Q. They failed to skip questions seven to nineteen. Is 20 Q. We have marked as Exhibit 31 a student coding
21 that right? 21 sheet bearing the control numbers KG5905 through 5908. And we
22 A. Right. 22 have marked as Exhibit 32 a student coding sheet bearing the
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1 control numbers KG5901 to KGS904. Do you recognize Exhibit 30, 1 A. No.
2 wvhich is ad seven, as a political advertisement that ran during 2 Q. Bow is it that ad 22 was not considered a genuine
3 the 1998 election, Professor Goldstein? 3 issue ad in Buying Time '98?
4 A. Yes, I recognize it as an advertisement that ran '} A. I don't know.
S during the 1998 elections. 5 Q. You don‘t know?
6 Q. Now, if you turn to Exhibit 31, Professor Goldstein, s A. No.
7 you will see that in response to question six the student coder 7 Q. When the database left your shop, was it coded as a
8 gave no answer. Is that right? 8 genuine issue ad?
9 A. That's correct. 9 A I don't know that.
10 Q. And if you look at exhibit -- 10 Q. You have 2o idea?
11 A. And then again I note on 31 we have the question seven 1 A, No.
12 through eight again filled out.
12 MS. BUCKLEY: All right, let's mark as Exhibit 36 I
13 Q. All right, but we're still agreed that they didn’'t
13 think the ad that is your favorite, Professor Goldstein, ad
14 apnswer question six?
1s A Right. 14 number 1411, and the coding sheet has Bates numbers BRE
16 Q. And in Exbhibit 32 the student coder coded in response 15 1220 -- KG1257 through RG2360 as Exhibit 37.
17 to question six -- the student coder coded this as a genuine 16 (Whereupon Ad 1411 and a coding sheet Bates
18 1ssue ad. Is that right? 17 numbered KG1257 through KG23260 were marked Goldstein
19 A, They circled one, yes. 18 Deposition Exhibit 36 and 37 for identification.}
20 MS. BUCKLEY: All right, let's mark as Exhibit 33 ad 19 Q. Did you recognize Exhibit 36, Professor Goldstein,
21 pumber 22, and we will mark as Exhibits 34 and 35, two 20 as a political advertisement that aired during the 1998
22 student coding sheets for this ad, and we will mark as 34 21 elections?
22 A. Yes, I recognize this as the political ad that aired
Page 86 Page 88
1 the sheet bearing the control numbers KG5485 through 1 during the 1998 elections.
2 KG5488. Thirty-five is KG5489. 2 Q. This is the "Peingold Kohl" ad?
3 {Whereupon ad number 22 and two coding sheets 3 A. Yes.
4 Bates numbered KG5485 through KG5488 and KG548% were marked 4 Q. And Exhibit 37 is the student coding sheet for that
S Goldstein Deposition Exhibits 33, 34 and 35, respectively, 5 ad, right?
6 for identification.) 6 A. Yes.
7 (Brief pause while witness peruses documents.) 7 Q. And the students coded this ad as a genuine issue ad.
8 Q. Professor Goldstein, do you recognize Exhibit 33, 8 Did be or she not do that?
9 which is ad 22, to be a political advertisement that aired in the 9 A. Yes.
10 1998 election? 10 Q. This is an ad that was not considered a genuine issue
11 A. Yes, I recognize it as a political advertisement that 11 ad in Buying Time '98, isn't it?
12 aired in the 1998 elections. 12 A. Right. What did you say? Could you read the
13 Q. And Exhibit 34 is a student coding sheet for that ad. 13 question back.
14 Is it not? 14 (Record read.)
15 A. Yes. 15 MS. BUCKLEY: I can try to rephrase it.
16 Q. And Exhibit 35 is aleo a student coding sheet for that 16 MR. DODYK: There was a double negative there, I
17 ad. Is it not? 17 think.
18 A. Yes. 18 Q. Ad 1411 was considered an electioneering ad in
19 Q. Now, both of these student coders coded this ad as a 19 Buying Time '98, was it not?
20 genuipe issue ad, did they not? 20 A. 1 believe so, yes.
21 A. Yes. 21 MS. BUCKLEY: All right, if you waot to go off the
22 Q. There is no dispute about that, is there? 22 record, two-minute break

T 22 (Pages 8S to 88)
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1 {Brief recess taken.) 1 candidate?

2  BY MS. BUCKLEY: 2 A. Opposition for a candidate.

3 Q. Professor Goldstein, if I could ask you to pull out 3 Q. Since it does all three of those things, Professor

4 Exhibits 19, 22 and 24 -- 4 Goldstein, what leads you to believe tbat it's an electioneering
5 A Wait one second. 5 ad?

6 Q. The ads, themselves, that we have just marked. 6 A. A lot of my initial work was dealing with interest

7 MR. DODYK: All the ads? 7 groups and dealing with interest group lobbying strategies and

8 MS. BUCKLEY: Yes, nineteen, Exhibit 19 which is 8 looking at a lot of interest group grass root strategies and

9 ad sixteen, Exhibit 22 which is ad fifteen, Bxhibit 24 9 public strategies and advertising strategies, and it doesn’t ook
10 which is ad two, Exhibit 26 which is ad eleven, EBxhibit 28 10 1like an ad that a group would air if they just wanted to provide
11 which is ad twenty-ome, Bxhibit 30 which is ad seven, 11 inforeation or if they were lobbying on a particular issue. It
12 Exhibit 33 which is ad twenty-two and Rxhibit 36 which is 12 looks more to me like -- in style and substance, like an election
13 ad 1411. 13 ad.

14 A. S0 thirty-six, thirty-three, thirty, twenty-eight, 14 Q. So you disagree with the student coding sheets that we
15 twenty-8six, twenty-four, twenty-two, pineteen. 15 saw earlier today?

16 Q. That's correct, in reverse order. 16 A. Yes.

17 I'd like you to take a look at Exhibit 19, Professor 17 Q. Take a look at ad pumber -- ad fifteen, which is

18 Goldstein, which is ad sixteen, and tell me in your opinion how 18  Exhibit 22, same question, Professor Goldstein.

19 should this ad have been treated in Buying Time '98 as an 19 {Brief pause while witness peruses document.)
20 electioneering ad or as an issue ad? 20 A. And could you repeat that same question?
21 A. I don't know how it should have been treated in Buying 21 Q. Sure. Do you think this should have been treated as
22 Time, but if I was coding it from my own scholarly work and 22 ap issue ad or an electioneering ad in Buying Time ‘98?2

Page 90 Page 92

1 describing its goal, I would say it's -- it -- as an election 1 A. My own assessment i@ that it's an electioneering ad.

2 goal. 2 Q. why ia that?

3 Q. It's an electioneering ad? 3 A Again it looks -~ I have looked at lots of advertising
4 A. An electioneering ad. 4 in the last couple of years and advertising by both descriptions
) Q. Does it provide information or urge action? 5 have been aired for lobbying purposes or informational purposes,
6 A. Yes. and also I bave looked at lots of candidate ads by definition are
7 Q. But you're of the view that its true purpose is to 7 meant for election and this looks a lot like more one of those

generate support or opposition for a candidate? [] candidate ads than it looke like a lobbying ad.

9 A. Yes. 9 Q. You will agree that this ad provides informatijon,

10 Q. who is the candidate? 10 won't you?

11 A. Merrill Cook. 11 A. Yes, and again all ads provide {nformation.

12 Q. Would you agree, Professor Goldstein, that this ad 12 Q. And you'll agree that it urges the viewer to take some
13 does both, provide information and in your view generate support 13 action, doee it not?

14 for a candidate? 14 A Yes.

15 A. All ads provide information, yes. 15 Q. And in your view does it generate support or generate
16 Q. So the anawer is yes? 16 opposition for a candidate?

17 A. Yes. 17 A. It generates opposition.

18 Q. And you'll agree that this ad asks the viewer to take 18 Q. So you disagree vith the student coders on this one,
19 some action, won't you? 19 Professor Goldstein?
20 Al Yes. 20 A. Yes.
21 Q. So the ad provides information, urges action and in 21 Q. Let's take a look at ad two, Exhibit 24.
22 your view generates opposition for a candidate or support for a 22 (Brief pause while witnees peruses document.)
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1 Q. The ad is entitled AAHP/Look Out For the Lawyers. In 1 A. Yes.
2 your opinion, Professor Goldstein -- 2 Q. And in your opinion, does it genmerate support for or
3 A. That is a correct statement, yes. 3 opposition to a candidate?
4 Q. Do you believe this should have been coded as an 4 A. It generates opposition.
5 electioneering ad or an issue ad in Buying Time '98 -- sorry 5 Q. So you disagree with the student coders on this one,
6 should have been treated as an election ad or an electioneering 6 too?
7 ad in Buying Time *98? ? A. Yes.
8 A. From my own scholarly research, from my own assessment 8 Q. Let's take a look at EBxhibit 28, which ie ad 21.
9 of what this ad is I would consider this an electioneering ad. 9 (Brief pause while witness peruses docusent.)
10 Q. Why is that? 10 Q. Entitled APTL/KY Lucas. Do you have a view as to
1 A, That in content it looks a lot more like a candidate 11 how this ad should have been treated in Buying Time '98, as an
12 ad, a candidate-sponsored ad which ie by defipition an 12 issue ad or an electioneering ad?
13 electioneering ad and less like ade that I bave seen that are for 13 A. In By own opinion, I believe this is an electioseering
14 lobbying purposes or informational purposes. 14 ad.
15 Q. It certainly provides information, you will grant me 15 Q. why is that?
16 that, correct? 16 A. Because it is similar is form and content to candidate
17 A. Yes, like al)l advertising. 17 ads which are by definition electioneering and are differest than
18 Q. And it urges action, too, doesn't it? 18 interest group ads that lobby that I have seen.
19 A Yes. 19 Q. You'll agree that this ad raises the issue of taxes,
20 Q. And in your view does it generate support or 20 correct?
21 opposition for a particular candidate? 21 A. Yes.
22 A. It generates support. 22 Q. And that it provides information, correct?
Page94 | - Page 96
1 MR. DODYK: But not for trial lawyers? 1 A. Yes.
2 THE WITNESS: But not for trial lawyers. 2 Q. And that it urges the viewer to take some action. Is
3 Q. So you disagree with the student coders on this 3 that right?
4 ope, too? 4 A. Yes.
S A. I would disagree with the student coders on this, yes. 5 Q. And do you believe that its purpose is to generate
6 Q. Let's take a look at Exhibit 26, which is ad eleven. 6 support or opposition to a candidate?
7 (Brief pause while witness peruses document.) 7 A. opposition.
8 Q. Now in your opinion, Professor Goldstein, how 8 Q. So you disagree with the student coders on this one,
9 should this ad have been treated in Buying Time 1998, as an 9 too?
10 electioneering ad or as an issue ad? 10 A. Yes.
11 A. In my own -- for my own use, in my own opinion I would 11 Q. Ad seven, which ie Exhibit 30.
12 consider this an electioneering ad. 12 (Brief pause while witness peruses document.)
13 Q. why is that? 13 Q. Do you have a view whether this ad should have been
14 A. Because it looks much more like a candidate ad, which 14 treated as an issue ad or an electioneering ad in Buying Time
15 is by definition electioneering more so than lobbying ads that I 15 '98?
16 have seen in previous work. 16 A. I would consider this to be an electioneering ad.
17 Q. You'll agree that it's about the issue of Social 17 Q. Now you'll agree that it raises the issue of gang
18 Security, correct? 18 violence, does it not?
19 A. Yes, it's about the issue of Social Security. 19 A. Yes.
20 Q. And you'll agree that it provides information? 20 Q. And that it certainly provides information, correct?
21 A. Yes. 21 A. Yes.
22 Q. And that it urges action? 22 Q. And it urges the viewer to take some action, correct?
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1 A. Yes. 1 my export report in '98.
2 Q. But in your view it also -- its purpose is to generate 2 Q. Okay . In 1998 what was your view as to whether this
3 support or cpposition for a candidate, correct? 3  ad should be treated as an electioneering ad or an issue ad?
4 A. Yes. 4 MR. DODYK: Objection. You haven't established a
5 Q. 18 it support or opposition? 5 basis for this client -- for this witness baving any
6 A. opposition. 6 opinion as to the character of that ad in 1998.
7 Q. So you disagree with the student coders on this one, 7 Q. You can answer, profeesor.
8 too? 8 A. I don't remember having a specific opinion on this
9 A. Yes. 9 specific ad in 1998.
10 Q. The same questions for ad 22, Bxhibit 33. 10 Q. But you did have an opinion on it in 2000, did you
11 (Brief pause while witness peruses document.) 11 not?
12 Q. In your opinion should this ad have been treated 12 A. Yes.
13 as an isgue ad or electiomeering ad in Buying Time ‘98?7 13 Q. And that opinion has changed, is that correct?
14 A. I don't know how it should have been treated in Buying 14 A Yes.
15 Time 1998, but my own opinion is this is an electioneering ad. 15 MR. DODYK: At this point I'd like to note for the
16 Q. This is an ad about term limits, is it not? 16 record that counsel's use of the term °coder® in the last
17 A. Yes. 17 series of questions both assume that the coding sheet that
18 Q. Do you know who the spomsor of thie ad is, Professor 18 bas been marked as an exhibit represents the final coding
19 Goldstein? 19 sheet entered with respect to that ad, and also in the case
20 A. I believe it’'s the Americans for Term Limits. 20 of four of these ads rests on plaintiff counsel's
21 Q. Presumably they feel fairly strongly about the issue 2 construction of an internal inconsistent coding sheet,
22 of term limits, yes? 22 which she has conmstrued to support one of the two possible
Page 98 Page 100

1 A. Yes, I would assume. 1 answers to guestion six, whicbh is highly debatable from
2 Q. Now I take it you'll agree that this ad provides 2 inspection of the coding sheet.
3  information and urges the viewer to take some action, correct? k] MS. BUCKLEY: I disagree that the coding sheets
4 A. Yes. 4 were internally inconsistent, but I doa't think we should
H Q. What candidate does it support or oppose, in your 5 take time to argue between counsel.
6 view? 6 MR. DODYK: That I can agree with.
7 A, It's opposing Paul Ryan. 7 Q. Bow you know, do you not, Professor Goldsteic,
] Q. It‘'s oppoeing Paul Ryan? 8 that none of these eight ads was treated as a genuine issue ad in
9 A, Yes. 9 Buying Time °'98, correct?
10 Q. So you disagree with the student coders on this one, 10 A Froa the Gibson report.
11 too? 11 Q. You didn‘'t know that before readieng Professor Gibson's
12 A. Yes. 12 report?

13 A. No.
13 Q. And finally Bxhibit 36, which is ad 1411, you have

14 Q. Did you know before reading Professor Gibson's report
14 changed your view about this ad, have you not?

15 what ads were viewed to be genuine issue adse in Buying Time 19987
15 A. Yes. It's -- go ahead. 16 A specifically, no.
16 Q- In 1998, I take it in your expert report you were of 17 Q. Now after the student coding was finished, Professor
17  the view that this ad should properly be characterized as an 18 Goldstein, you say in your expert report that you cleased the
18 electionearing ad. Is that correct? 19 data and transmitted the database to the Brennan Center. 18
19 MR. DODYK: Objection. There is nothing in the 20 that right?
20 record which establishes the premise of that question. 21 A. Yes.
21 Q. You can answer, professor. 22 MR. DODYK: Which year are we referring to?
22 A. I don't think I talked about this ad specifically in
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1 MS. BUCKLEY: 1998, 1 Brennan, I'm not sure what was happening. I'm not sure whether
2 A. Yes. 2 bhe would have had to bave gotten that to the press and the press
3 Q. Describe to me what the process is in cleaning the 3 has to set it and publish it and I'm not sure what the books came
4 data? 4 back. They probably didn‘'t release it the day they got the
5 A. Making sure the contextual data is on correctly, make 5 books back from the publisher. I'm just speculating bat that's
6 sure that there is no -- the number of the ad matches to the name 6 not a particularly long time.

7 of the ad, matches to the pame of the ad in the content -- excuse 7 Q. What was your role during this period?

8 me in the targeting database. There are two geparate databases. 8 A. Very, very limited. I talked to Jon a couple of
9 There is one database which is storyboards and the date that's 9 times to give him -- he would have specific questions about CMAG
10 generated on the coding sheets from storyboards, and then there 10 practice or CMAG data or he would be missing a -- a storyboard
11 is another database that it was aired on WXYZ for thirty seconds, 11 and I would try and find that storyboard for him.

12 on Oprah at this time, and making sure -- and the way we would 12 Q. Row at some point in time, Professor Goldstein, you

13 link it is on the name, and most of the cleaning bad to do with 13 bad discussions with the Brennan Center about proceeding to do

14  making sure those names were identical so that it would link up. 14 yet another study in 2000, didn't you?

15 Q. The names on the top of the ad is what you are 15 A, Yes.

16 referring to? 16 Q. And you earlier talked about the proposals to Pew to

17 A. Yes. 17 undertake that work, have you not?

18 Q. That's called the cuss title, iB it not? 18 A. Yes.

19 A. That's called the cusse title by CMAG, right. 19 Q. And was the -- the original proposal was for you and

20 Q. And when did you transmit this data set to the Brennan 20 Dr. Kraspo to collaborate on that study. Am I correct?

21 Center? 21 A. Yes.

22 A. I don't recall exactly. It was some time in the fall 22 Q. And Dr. Krasno ended up -- what was his role on Buying
Page 102 Page 104

1 of 1999, but I don't remember exactly. 1 Time 2000?

2 Q. And when did Buying Time °98 come out? 2 A. HBe had no role in Buying Time 2000.

3 A. April or May of 2000, I believe. 3 Q. No role? Did be assist you in any way during that

4 Q. So am I adding correctly, we're talking about maybe a 4 process?

S 8ix-to-nine-month period after you sent the data? S A. In 20002 Not at all, no.

6 A. Yes. 6 Q. Not at all?

7 Q. what was going on during that six-to-nine-month ? A. No.

8 period, Professor Goldstein, do you know? 8 Q. When did he drop off that project?

9 A. I believe they were writing Buying Time. 9 A. He was never a part of the 2000 project and he left
10 Q. Was there any particular cause of the holdup that you 10 the Brennan Center in April or May of 2000 and then did not have
11 are avare of? 11 any role in the project after that.

12 A. In the writing? 12 Q. That's just around the time that Buying Time ‘98 was
13 Q. In the publication of Buying Time magazine -- 13 being published. Is that right?

14 MR. DODYK: I object to the form of the queatjon. 14 A. I think it was a couple of days before, or a week

15 The word *holdup* implies that in some sense there was one. 15 before.

16 Q. Why did it take so long, professor, do you know? 16 Q. Do you know the circumstances under which Dr. Krasno
17 A. It's actually not a long time. It was actually 17 left the Brennan Center?

18 released and published in April. That's actually an incredibly 18 A. Some knowledge of that, yes.

19  quick amount of time to go from data to a finished published 19 Q. wWhat did you hear?

20 book. Jon Krasno had to run his analysis, had to do his 20 A. Jon and the head of the -- Joo Krasno and the head of
21 writing, had to create his tables and then the tables had to be 21 the Brennan Center, Josh Rosencranz, were having a personality
22 graphically created. I'm just speculating here. I wasn't at 22 clash and that personality clash had apparently been over a
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1  couple of months and tbat ended up in April -- that got to the 1  them to go with Pew. There was a continued effort by Josh for me
2 point where Josh, or Mr. Rosencrant fired Jon from the Brenpan 2 to just take his side and for ns together just to go to Pew, and

3 Center. 3 vhat I said was I'd be happy -- I'd be bappy to work with both,

4 MS. BUCKLEY: Let's mark as thirty-eight a three-page 4 but I wasn‘t, you know. I didn't want to exclode -- I dida't
H document bearing the control numbers BRE 7516 through 7518. S want to exclude Jon from using the data.

6 (Whereupon a hand-writtea note Bates numbered BRE 6 Q. Do you know what the reference is up here where it
7 7516 through 7518 was marked Goldstein Deposition Bxhibit 7 says °"doesn’'t kaow what to say"? Do you bave any recollection
8 38 for identification.) 8 about what that's about?

9 Q. Did you have a conversation with Nancy Rorthup at 9 A I think she called me up and said —- it was some -- it
10 the Brennan Center at the end of Decesmber, 2000, Professor 10 was sort of a weird comment, "Are you angry with us? Did we do
11 Goldstein, that you recall? n anything to anger you? Are we okay?* Because Brennan vas
12 A I talked with Rancy. I don't remember 12 undergoing a little bit of a PR effort within the political
13  specifically -- I remeaber a number of conversations, not -- I 13 science community, because there was some bad blood among
14 bhad a pumber of conversations with Nancy, yes. 14 political science tests after Jon bad been fired, and I think
15 Q. Do you recall a conversation where you reported to 15 they were trying to talk to me and see what my feeling was about
16 Saacy that you were going to the University of Wisconsin? 16 it and I vas trying to not get involved in the middle, but that's
17 A. I don't recall that specific conversation, but I'm 17 all -- this is trying to recollect it from Nancy's notes, but
18 sure I told her. 18 there were lots and lots and lots of conversations about John's
19 Q. This appears to be a handwritten note of a 19  firing.

20 conversation with you, Professor Goldstein. I'd like you to 20 Q. Row, did you ever learn that one of the reasons that
21 take a look at it and see if it refreshes your recollection as to 21 Jon was fired was because of his work with the data?
22 a conversation you had with Miss Rorthup at that time. 22 A. No.

Page 106 Page 108

1 (Brief pause while witness peruses document.) 1 Q. You never heard that?

2 A. It's sort of hard for me to read the handwriting 2 A. No. In fact, epecifically, Josh told me that it was

3 and “Ken Goldstein doesn't know what to say, have been great, 3 personality based.

4 have" -- I can’'t read it. °KRo need to get in the middle® -- I 4 Q. You never learned that the Brennan Center was of the

S can't read the handwriting, I'm sorry. S view that Dr. Krasno's data could not be trusted?

6 Q. Next thing, says "wouldn't want to work with the 6 A. No, absolutely not.

7 Brennan Center without Jon if were getting the data for other 7 Q. Now at some poiat in time, Professor Goldstein,

8 purposes. " 8 Professor Basen wrote an article about the findings of Buying

9 Does that refresh any recollection about the phone 9 Time 1998. Do you recall that?

10 call with Northup? 10 A. 1 haven't eeen the article, but I know he was

11 A, There was a -- this is actually -- this is well after 11 commissjoned by the Brennan Center to write that article.

12 I -- this was after T had been at Wisconsin for a semester, if 12 Q. And T believe in -- I believe in point of time we're
13 this is December 30th, 2000. 13 talking the fall of 2000. Does that sound about right?

14 Q. Om-hum. 14 A. Yes.

15 A. Nancy's notes, and it was probably -- we had funded 15 Q. And do you recall that in Buying Time ‘98 the author's
16 2000 by using carry-over funds from 1998. 16 report that -- let me get it. I'n referring to your -- the
17 Q. Um-hum. 1?7 appendix to your expert raport, Professor Goldstein, which is
18 A. I then wanted to pursue getting additional funds 18 bard to hold, and Exhibit C is Buying Time ‘98 and I'm on page
19 from -- for 2001 and 2002. Brennan wanted to be a part of that. 19 109.

20 I remember a conversatjion was both Jon and Breonan. Brennan -- 20 A. There a --
21 there was a2 continued effort by Brennan to have me take their 21 Q. I'll give it to you in a second.
22 side with the matter with Jonathan Krasno and to just work with 22 A. Okay.
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1 Q. The authors conclude here, discussing figure 4.22, 1 the cookie—cutters, which is the correct thing to do. And 1 was
2 that, quote, "The results show that while forty-one percent of 2 . usipng an old -- I was using a database that was not the
3 issue ads that provide information or urge action appeared within 3 production database for Buying Time.
4 sixty days of the fall election, just seven percent of those ads 4‘. Q. what database were you using?
s (consisting of just two spots), appeared within sixty days and 5 A. I was using the database that I had in my files, which
6 referred to a candidate,” end quote. I'll band it to you. 6: was a database that Jon had sent back to me sometime over the
7 Pirst of all, does that refresh your recollection that 7 fall of 1999.
8 only two ads were considered gepuine issue ads that fell within 8, Q. Okay, and that's the one database that you still have
9 the requirements? 9 for 1998, correct?
10 A. I didn't do any specific analysis in 1998, but I 10 A, Right, that's the oldest 1998 database I have.
11 accept this finding. 11 MR. DODYK: Counselor, the record reflects two 1998
12 Q. Do you see the reference to the seven percent figure 12 : databases when he said he only had one.
13 there? 13, MS. BUCKLEY: I thought he testified earlier that
14 A. Yes. 14 he only had one.
15 Q. And when Professor Hasen was commissioned to write his 15 MR. DODYK: Ro.
16 article, he undertook to replicate that fiqure. Do you know 16 A, Well, I only bhad one during this process. I was
17 that? 17 ) gent the second one.
18 A. Yes. 18 MR. DODYK: Just to be clear, he bad --
19 Q. And he had sope trouble doing it, didn't he? 19 A. 1 pever -- when I was asked to replicate that
20 A. Yes. 20 number, I didn‘t bave the production database for Buying Time.
21 Q. And at one point in time the Brennan Center sent Luke 21 Q. What does the °production database® mean?
22 McLoughlin out to visit you to see if you could replicate that 22 A. The database they actually use to generate the numbers
Page 110 Page 112

b figure, too? 1 in Buying Time.
2 A. Yes. 1 don't know if that's the reason why they sent 2 Q. When did you get that?
3 him out. He was just starting there and they wanted him to see 3 A. A couple of wesks ago.
4 the CMAG central operation. 4 Q. During this litigation?
5 Q. CMAG central operation at the University of Wisconsin? 5 A. During this litigation, exactly.
6 A. Bxactly. 6 Q. Now, in trying to replicate the seven-percent figure,
7 Q. When Mr. McLoughlin came out to visit you, were you 7 Professor Goldstein, your database, as you say, came up with a
8 able to produce the seven-percent figure for bim? 8 figure of somewhere around thirty-eight percent, correct?
9 A. No, I was not. 9 A. I don't remember exactly, but it was a pumber
10 Q. You came up with thirty-eight percent, dids't you? 10 significantly higher than that, yes.
11 A. I -- 11 Q. And then did you then go back and start subtracting
12 Q. Something like that? 12 out marks on your own or did someone else do that?
13 A. Something like that. But that was wrong. what I had 13 A, No, someone else did that.
14 failed to do was take into account cookie-cutter ads and ads that 14 Q. Is the database that you now bave -- let's start one
15 vere aired in places where there wasn't a federal candidate 15 at a time. 1Is the database that you had for '98 the one you had
16 running, and so I understand that when Buying Time was done, they 16 before this litigation started and does tbat reflect information
17 allocated those cookie-cutter ads on I think it was an APL-CIO ad 17 sufficient to replicate the seven-percent figure?
18 about HMO's. They allocated those by stste, and whean they 18 A You'd have to allocate cookie-cutter ads correctly.
19 allocate those by state, you get the seven-percent number. 19 Q. And you couldn't do that through the database. 1Isn't
20 Q. Now that's nothing they could get out of the database. 20 that right?
21 Is that right? 21 A. Right.
22 A. You'd have to -- you'd have to update the database for 22" Q. The database doesn’'t help you do that is what I am

.

:

!

28 (Pages 109 to 112)

Esquire Deposition; Services 1-800-441-3376



Ke . eth Goldstei .(Vol.2.

Page 113 Page 115
1 trying to understand? 1 Q. Pid you aseist the Brennan Center in doing the
2 A. The database gives you the markete where it's aired. 2 analysis on the cookie—cutter ads before Buying Time *98 was
3 Q. But then you have to go out and do outside research to 3 published?
4 determine wbat candidate wss targeted in that particular 4 A. In a very limjited way, yes.
S advertisement in that particular market, correct? 5 Q. And what was that?
[ A. Yes. 6 A. I don't remember specific times, but I have a general
7 Q. And that's because CMAG doesn’'t capture every 7 recollection of Jon from time to time calling me and asking me
advertisement. It only captures, I assume, and I take it from 8 for my advice or to allocate a cookie-catter or whether I could
9 your report, the first advertisement in -- that it receives on 9 contact someone tbat I koev was a political consultant or in the
10 that topic. la that correct? 10 news media to help us allocate the ad.
11 A. And then cookie-cutters aren't different enougb for 11 Q. And after Buying Time '98 was published, do you
12 the CMAG technology to think it's two ads, right. 12 recall, as yon said, °"running that number,"® ungquote, and that's
13 Q. And now, -~ 13 the number that you ran wvhen Luke McLoughlin came out to advise
14 A. They're technically two creatives, but CMAG technology 14 you in Wisconsin?
15 doesn’'t realize that they are two creatives becauge they are so 15 A. Yes.
16 similar. 16 Q. Did you bave anry role after Buying Time '98 was
17 Q. Right. How did you provide any information to 17 published in trying to sort out the cookie-cutter ad phenomenon
18 Professor Hasen when he was attempting to replicate the 18 for 19982
19 seven-percent figure? 19 A. No.
20 A. Ro. 20 Q. Okay. Now in your rebuttal report in the
21 Q. No. Novw, when Buying Time ‘98 was being prepared, 21 litigation -- in this litigation, Professor Goldstein, you lead
22 did you assist Brenpan Center in going through the process of 22 the reader through various versions of the 2000 data set. Do
Page 114 Page 116
1 trying to determine what markets cookie-cutter ads aired in? 1 you recall that portion of your report? I think it's pages nine
2 A. 1 don't remember doing it in a comprehensive way, like 2 to sixteen, and that report is Exhibit 16.
3 I did in 2000. In 2000 I allocated all the cookie-cutters. In 3 MR. DODYK: ¥hy don't you get the other copy. It's
4 1998 I don't remember doing that, but I think from time to time 4 Exhibit 16. What page?
5 Jon would call me and ask me my advice or ask me to check with 5 MR. DODYK: Nine through sixteen.
6 media contacts I had or political sources I knew to see if I 6 A, So read nipne through sixteen.
7 could allocate the cookie-cutter ads. 7 Q. I an giving you a point in time. You don’'t have to
8 Q. Row, did you work with thez on that project before 8 read the whole thing and I am giving you a page number. So we're
9 Buying Time '98 was published or when Professor Basen was asking 9 at your rebuttal report again, back to your rebuttal report
10 questions about it? 10 again, Professor Goldstein, a section of it from pages nine to
11 A. I didn't do any '98 stuff. I did very limited 1998 1 sixteen. You take the reader through the various versions of
12 work after I gave that initial data set to Brennan in the fall of 12 the 2000 data set. Do you recall that?
13 1998. I did nothing on 1998 except run that pumber once after 13 A. OUm-hum.
14 spring of 2000, 14 Q. And you explain that there have been many iterations
15 MR. DODYK: Can we get the answer back. I think you 15 of the 2000 data eet since you originally sent it to the Brennan
16 want to listen to the anmswer. 16 Center. Isp’'t that right?
17 A. So spring of 2000. 17 A. Us-hum.
18 Q. One of those 1998's was a 1999, correct? 18 Q. And that's true, correct?
19 A. Yes. 19 A. Yes.
20 MR. DODYK: Why don't you re-ask the question and get 20 Q. And in a course there somevhere, and I will see if I
21 an answer. 21 can find the page, you identify a particular iteration of the
22 MS. BUCKLEY: Yes. 22 database that you believe is likely closest to the database you
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Page 117 Page 119
1 forwarded to the Brenpan Center and on which Buying Time 00 is 1 A. My opening expert report, I used a version of the
2 based. Do you recall that? 2 database which was on every variable except question eleven. It
3 A. Right. 3 was my -- it was a database that included any cleaning I would
4 Q. I think that's called federal.sav, is it not? 4 bave done. On question eleven, it included new data that I got
5 A. Yes. 5 in CMAG, as we discussed, gave me other data, plus if at any
6 Q. Let‘s see If we can get a page for you, because I'm 6 time, according to our records, a student coder had ever said
7 oot good at reciting the names of these data sets. Page 7 Q11 -- our old Q6, Q11 for 2000, if at aoy time a student coder
8 fifteen, at the second to last line, you talked about identifying 8 had said that the ad was genuine issue, we included it as a
9 a file entitled federal.sav. 9 genuine issue from my expert report.
10 A. Right. 10 Q. All right, and the database you attached to your
11 Q. Quote, "as closely tracking the database om which 11 expert report was not produced in the litigation, was it?
12 Buying Time 2000 was based," unquote. Is that right? 12 A. Ho, because it was something that was created as I
13 A. Right. 13  wrote ay expert report.
14 Q. And then you go on to describe how the data set has 14 Q. Ah, so the reason it wasn't produced was because it
15 changed over time. Isn‘'t that right? 15 didn't exist at the time you were subpoenaed. Is that right?
16 A. Yes ~~ well, it -- I don‘'t really go on there to do 16 A. Exactly.
17 that, I don't think. 17 Q. If we go back to the datab you prod d in your
18 MR. DODYK: Before that. 18 resp to your bp now, what is the most up-to-date of
19 Q. I'm sorry, I think we're back at page nine. 19 those databases?
20 A. Okay, sorry. I wae on page fifteen. 20 MR. DODYK: Up-to-date meaning the most recently
21 Q. And then it goes on to page eleven. You keep 21 created?
22 describing changes in your database. Do you see that paragraph, 22 MS. BUCKLEY: Correct.
Page 118 Page 120
1 beginning the second? 1 A. The most recently created would have been -- I
2 A. Yes, right. don't know the name of it, but whatever the one with the most
3 Q. And I take it that's because you keep cleaning the 3 recent data. I don't remember the name of it.
4 database and updating it, is why this database keeps changing. 4 Q. And I just want to understand, did you take that
3 Is that correct? S database and use it for your expert report and just add things to
6 A. My copy of the database, yes. 6 ie?
7 Q. Your copy of the database? 7 A. That database and thep if at any point on question
8 A, Yes. 8 eleven -- if at any point in any iteration of Brennan or -- of
9 Q. As opposed to the Brennan Center's copy of the 9 Brennan's data or of py data that those -- that Ql1 had ever been
10 databage? 10 an issue ad, we made it an issue ad in the database that I used
1 A Yes. 11  to create my expert report.
12 Q. Okay. Now the database that you have produced in
i2 Q. So if we had had a number of databases for 2000
13 produced by you in this litigation and a number of databases 13 reep to the @ ves
14 cmag_2000_labeled_data_may02_feb0l_w_compet.sav, right?
14 produced by the Brennan Center in this litigation, they won't
15 A, That must have been one of my grad student's names,
15 necessarily be the same, correct?
i6 yes. That's one that we produced, I don't know if that's the
16 A Exactly. correct. 17 latest one. We have to look under the creation date for it.
17 Q- Now, did you produce every version of the 2000 18 whenever 1 say the "latest one,® in the rebuttal report is the
18 database in your poseession in response to this subpoena? 19 latest one. I doa't remember the name offhand.
19 A.  Yes. 20 Q.  All right, then let's find the rebuttal report. Here
20 Q. You did. In preparing your report for this 21 we are.
21 litigation, Professor Goldstein, what version of the 2000 22 A. But it says, "He bases his accusations of re—coding on
22 database did you use, your opening expert report?
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Page 121 Page 123
1 bis analysis of data produced by me.® 1 think that's the one you 1 Q. The May database that is identified as
2 just said. I don't know if that's the latest one I produced, 2  cmag_2000_labeled_data_may02_feb0l_w_compet.sav. Is that right?
3 though. 3 A. Yes.
4 Q. How would you go find that out? 4 Q. ¥ow if you were going to sit down and vrite an article
5 A. 1 have to go look at the ~- I believe I produced a 5 today about the 2000 election, Professor Goldetein, is that the
6 number of thea. 1 aight be able to tell by the names. If not 6 database you would use?
7 I counld tell by the sav.as date on the file. 7 A. Yes.
8 Q. Right. Do you know of any database created after 8 Q. And is that because it's the most accurate?
9 this May -- this database I just read to yon -~ 9 A. It's the most accurate in ay opinion, yes.
10 A. May, 2002, no. 10 Q. There is certainly nothing wrong about it, is there?
11 Q. Okay. And just to make sure that I'm not 1 A. Rot that I know of. There could be.
12 misunderstanding that, you took the May 2002 database -- 12 Q. To the best of your ability, it‘'s not wrong?
13 A. Yes. 13 A. To the best of my ability it's not wrong.
14 Q. And added to it to create what you gave to us with 14 MR. DODYK: May I have juet a moment, counsel.
1S  your expert report? 15 (Off-the-record discussion between the witneas and
16 A. Yes. 16 his counsel.)
17 Q. And what you added to it was another variable showing 17 MS. BUCKLEY: We all sorted out over there?
18  the changes of question eleven over time. Is that right? 18 MR. DODYK: I was trying to get straight,
19 A. On that ie both -- is how we used Q11 in the expert 19 counsel, vhat the relationship was between the file which
20 report, which is if at any time a atudent had considered a 20 is attached to the expert report and what changes had been
21 genuine issue ad, we then used what the coding was in May 21 made with respect to the prior report to put it in the
22 whenever that was in existence. 22 condition which the vitness testified and I am not sure I
Page 122 Page 124
1 Q. And you created that to help .you write your report? 1 understand at this point still.
A. Yes. 2 Q. Well it was my understanding that there was
3 Q. Now, if I were to take that new variable out of that 3 another variable added to reflect the answers to Q11 over time.
4 database that you added, because you were talking about your 4 Is that fncorrect?
5 preparing your expert report and bad to run certain numbers for ] A. That's correct.
6 this case, would I end up with the most updated verasion of the 6 Q. And that otherwise it's what we are now calling your
7 databasge? 7 *May ‘02 database.* Is that right?
8 A. You would end up with my most updated version of the 8 A. Right.
9 database. 9 Q. Now you recall in your rebuttal report that you
10 Q. Now, what version of the database did you use when 10 criticized Professor Gibson for not using the federal.sav
11 writing your article for PS? 11 database. Do you remember that?
12 A. The article for PS would have been written in 12 A. Yen.
13 Japuary -- well probably first written in March of 2001. I 13 Q. And you repeat that charge several times, do you
14 believe that database was the database that I had sent Jonathan 14 repesber that?
15 Krasno. So I would bave sent him a database the same time I 15 A Yes, because he's trying to replicate Buying Time
16 sent the Brennan Center the database. 16 2000.
17 Q. And what database did you use for your recent 17 Q. Well you don’'t know what Professor Gibson was going to
18 unpublished manuscript that you submitted to Political 18 do. That's what you presume Professor Gibson was going to do?
19 Communication? 19 A I thiok he was saying he was going to --
20 A. Whatever the database that was in -- probably that May 20 Q. That may have been one of the things that Professor
21 one, because I think it was originally submitted early in the 21 Gibson was doing. But Professor Gibson was also analyzing the
22 suamer . 22 data for its reliability and ~--
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Page 125 Page 127
1 A. I don't know what the professor at that time was 1 A. If at any time in any of the databases that I had in
2  doing. 2 my possession the ad was considered a genuine issue ad, I
3 Q. You were saying that if you were going to sit down and 3 considered it a genuine issue ad for the purposes of this expert
4  write ap article tomorrov the May ‘02 database would be the one 4 report. So it's the most conservative -- or it's the most
5 you would use. Is that correct? 5 encompassing definition of genuine issue ads.
[ A. Yes. 6 Q. The most comprehensive?
? Q. And that's exactly the database that Professor Gibson 7 A. The most -—- I don’'t know if it's the most -- I'®R not
8 used that you criticized him for using? 8 sure if °comprehensive® is the right word. I'll just restate
9 A I~ 9 it. If at any time in any database someone bhad said it was a
10 Q. Yes or no? 10 genuine issue ad, I considered it a genuine issue ad. So I'm
11 MR. DODYX: You can ansewer the question any way you 11  erring op the side of things including the genuine issue ad
12 need to. 12 rather than an electioneering ad.
13 Q. Isn't that the ome you criticized him for? We're 13 Q. Well I'm not Bure that's exactly what you say. Let's
14 on page twenty. 14 loock at footnote twenty-one. You said “The storyboards for
15 A. I criticized him for not -- I criticized him for using 15 these ads appear in appendix J for this report.® And then quote
16 that database to try and replicate Buying Time 2000. 16 *These six ads represent every unique ad ever coded as a genuine
17 Q. Well, no, you don‘'t, Professor Goldstein. 17 iegue ad by the coders of the 2000 data,” unquote.
18 Several -- you mentioned that several times throughout the course 18 A. Correct.
19 of your report, and that's pot my question. My question is, 19 Q. So it's your testimony that the six ads that you have
20 ien't the database identified on page twenty the very same 20 apalyzed for your expert report are the only ads that were ever
21  database that you juet testified that you would use if you were 21 denominated as a genuine isgue ad by the coders. Is that
22 going to write a scholarly article today? 22 correct?

Page 126 Page 128
1 A. Yes. 1 A. Yes.
2 Q. Thank you. 2 Q. Bow did you find that information?
3 MS. BUCKLEY: All right, let's take a five-minute 3 A. It was a combination of databases that were in my
4 break. 4 possession and the databage that -- I think it was just a
5 (Brief recess taken.) 5 combination of databases that were in my possession.
6 BY MS. BUCKLEY: 6 Q. Row, do you have a database that shows the other --
? Q. Professor Goldstein, if you would have handy a copy of 7 A. Actually it was a combination of databases that were
8 your expert report which has been marked as Exhibit 15, and I 8 in my possession plus the ade that Brennan Center considered
9 want to direct your attention to page twenty-six. 9 genuine issue for Buying Time 2000.
10 (Brief pause while witness peruses document.) 10 Q. Well let's go back. Do you have a database which
11 Q. Page twenty-six, Professor Goldstein you introduce 11 reflects how the students coded the ads for Buying Time -- for
12 your chart, table seven, which I think immediately proceeds it. 12 the 2000 study?
13 The page before is your table seven? 13 A. I dop't have a copy of the database that I gave to
14 A. Un-~hum. 14 Brennan in December or January -- December 2000, January of 2001.
15 Q. And you talk about analyzing only six dietinct ads 15 I have a database just after that, which may include changes that
16 broadcast a total of fourteen hundred and thirteen times as being 16 1 made to it.
17 classified as genuine iesue ads. Do you gsee that on the top of 17 Q. All right. I'm not being clear.
18 page twenty-six? 18 I understand that the 2000 coders at the University of
19 A. Yes. 19 Wisconsin coded the advertisements for 2000 --
20 Q. And then you drop a footnote, footnote twesnty-one and 20 A. Yes.
21  you describe those ads for us. Now I'm trying to understand how 21 Q. On computers. Is that right?
22 these six ads were chosen. 22 A. Yes.
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Page 129 Page 131
1 Q. And they filled out the questionnaire, which we have 1 rebuttal report by name and number. Are they also?
2 previously marked here, electronically. Is that correct? 2 A Yeos. I think there are three —- as a set of three at
3 A. Yes. 3 one point and there is a set of three at another point.
4 Q. Bow the raw input from the student coders, I'm asking L} Q. Right. 1 just want to get the ad pumbers.
5 where is that? 5 {(Brief pause.)
6 A. They actually did it on the CMAG service, so it was an 6 Q. Okay, the first one in appendix J to your report
7 access database, and they would -- and it was a web-baged ? is the °KY/CPAW Call Northup,* correct, and that's ad 6627,
8  key-puachirg program, or coding program in a sesnse, and they 8 right?
9 would do it on the CMAG server and then CMAG would pop back to us 9 A. Om-ham.
10 access databases. We do not have those access databases. 10 Q. The d ope in appendix J is --
11 Q. You do not have the original student coding for 2000. 11 A. I'm not looking at that, bat --
12 Is tbat right? 12 Q. Okay, I'll let you. *“PAIR/IA, Latham Poreign Worker
13 A. Right. The political science department changed 13 Bill," and that's ad 1389, correct?
14 service and mistakenly deleted a big chunk of our files, 14 A. Okay.
15 including our access database. 15 Q. And the next one identified in Exhibit J to your
16 Q. Okay, 80 there is nowhere I can go look to see exactly 16 report is *UT/COC Matheson Can't Decide RX," and that's ad number
17  bow the gstudent coders filled out the questionnaires for 2000. 17 2862, isn‘'t it?
18 Is that right? 18 A. Okay.
19 A. That's correct. They weren't actually questionnaires 19 Q. The fourth ad identified in appendix J is °CBM/RX Plan
20 in 2000, it vas online. 20  Por Seniore 60.° Do you see that?
21 Q. Okay. So, in picking these eix ads, you went through 21 MR. DODYK: What'e the number on that?
22 a number of versions of the 2000 database and identified ads that 22 Q. CBM/RX Plac Por Seniors. Do you see that?
Page 130 Page 132
1 at some point in time someone had considered a genulne issue ad. 1 A. Yes, it's really small --
2 Is that right? 2 MR. DODYK: What is the number of that ad?
3 A That's correct. 3 MS. BUCKLEY: It's 1269.
4 Q. Okay, and now we go back to table seven, which is the 4 A. Okay.
S page before. S Q. The fifth ad is "RI/RIWV Langevin Abortion,* and
[ A. On-hum. 6 that's ad 1367 referenced on page sixteen of your report?
? Q. And the number 8ix representing those six ade appear 7 A. Okay.
8 under the column “unique ads"? 8 Q. And the last one, ad 2107, is "WI/NPLA Peingold Kohl,
9 A. Yes. 9 abortion 60,° and that‘'s ad 2107 in the 2000 election?
10 Q. That was a constant in your analysis because that's 10 A. Yes.
11 the sum total of what you view to be the universe of ads that 11 Q. Do you pee that?
12 were ever determined to be genuine issue ads, correct? 12 A. Yes.
13 A. No. Those were ads that were genuine issue ads that 13 Q. okay. There is a little bit of confusion in your
14 would have been captured by BCRA. They are issue ads that 14 expert report, Professor Goldstein, at page sixteen. You
15 mention or depicted the candidate within sixty days of the 15 identify ad 1269 as "CBM/PA Sherwood If You Don’'t Have Health,®
16 federal election. 16 but then ip your appendix -- bear with me.
17 Q. Okay. Now if we go to appendix J of your report, the 17 A. I don't bave the appendix with me.
18 storyboards for those six ade which form the basis of your table 18 Q. In your appendix when you are attaching the ads youn're
19 seven are reproduced as Exhibit J to the volume two of the 19 talking about, the ad you attach as we just saw was °"CBM/RX Plan
20 appendix to your opening expert report. Is that correct? 20 Por Senjors."
21 A. Yes. 21 A. Right.
22 Q. And the ads are identified, I believe, in your 22 Q. ¥ow, which ad -~ I thiok you got the title wrong in
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Page 133 Page 135

1 your expert report is all I'm saying. Does that make gense to 1 conference call with me, decided to make them election and 80O

2 you? 2 they show up as election in Buying Time 2000.

3 A. Yes, let me see. 3 Q. Okay. Now as you sit here today, Professor

4 (Brief pause while witness peruses document.) 4 Goldstein, it's your personal opinion that of these six ads only
5 MR. DODYK: Which do you think is the erronecus 5 one is truly a genuine issue ad that would be captured by BCRA.

6 caption? 6 Is that right?

7 MS. BUCKLEY: 1269 should be CBM/RX Plan for 7 A. That's correct.

8 Seniors. 8 Q. And that's the °*Feingold Kohl® commercial?

9 A. It looks like we got the wrong title.  Anmother 9 A. That's the "FPeingold Kohl® commercial.

10 possibility is tbat occasionally CHMAG will make a mistake and 10 Q. wWhen did you come to the view that the °Feingold Kohl
11 capture the same ad twice and give it a different title. There 11 Abortion® ad should be considered a genuine issue ad captured by
12 is po official title to the ads. CHAG just makes up a title. 12 BCRA?

13 so -- 13 A. A8 we have talked about, that's a -- that's probably
14 Q. All I'm saying, Professor Gibson, is in your opening 14 the one ad in all the ads that I have looked at in '98 and 2000
15 report -- 15 where I flipped and flopped on it apd came to amy most recent

16 A. Goldstein. 16 assessment of it, in this process.

17 Q. I'm sorry, Professor Goldstein -- 17 Q. In the process of this litigation?

18 A. I'll represent there is a mistake. 18 A. In the process of this litigation. But for ay expert
19 Q. I1'1] represent to you that 1229 is “CBM/RX Plan for 19 witness report, I coneider it a genuine issue ad because the

20  seniors." 20 coders did so.

21 A. Yes. 21 Q. what coders did so?

22 Q. And it is in fact 1269 that you used in conducting 22 A. I mean -- well, the coders did so, because at some

Page 134 Page 136

1 your analysis, is it not? 1 point -- at gome point the coders considered this a genuine issue
2 A. Yes, sir. 2 ad.

3 Q. Now of these six ads that we bave identified, 3 Q. wWe know from earlier today that they considered it a

4 Professor Goldstein, for 2000, do you know, as you sit here 4 genulne issue ad in 1998, right?

5 today, which ones were considered genuine issue ads captured by 5 A. Right, and T am extrapolating because these three ads
6 BCRA in Buying Time 2000? 6 are ads that Brennan Center asked me to make an assessment on, 8O
7 A. Yes. The -- 7 they would have been looking at the original data set I gave them

Q. Page twenty-one? 8 which would bave had the coder assessment.

9 A. I think the -- right, I'm sorry. Page twenty-one, 9 MR. DODYK: I'm going to object to the form of the

10 right. 10 last question because it assumes a fact not in evidence

11 Q. And that's ad 627 Call Northup, and 629 “Lathan 11 which is tbat we have established as of this record that

12 Foreign wWorker Bill," and 2862 “Matheson Can't Decide RX," 12 the coders determiped *Feingold Kohl to* be a GI ad in

13 correct? 13 1998.

14 A. Correct. 14 MS. BUCKLEY: Professor Goldstein's report says

15 Q. And then the three that you have identified on page 15 8o, counsel, but why don't we move on.

16 sixteen, 1269 which we now know is *CBM/RX Plan For Seniors,* 16 Let's mark as Exhibit 39 a multi-page document

17 1367 which is °Langevin Abortion," and 2107 which is “FPeingold 17 bearing a control number XG12859 through KG12864.

18 Kohl, " these are -- 18 (Whereupon a multi-paged document Bates numbered

19 A. These are ones that -- apparently in the database that 19 KG12859 through KG 12864 was marked Goldstein Deposition
20 I provided to Brennan, these were originally coded as G I -- 20 Exhibit 39 for identification).
21 Q. Genuine issue ads? 21, MS. BUCKLEY: And let's mark as Exhibit 40 what
22 A. Genuine issue ads, and then Brennan, after a 22, appears to be a press release bearing the coatrol numbers

Esquire Deposition Services

34 (Pages 133 to 136)
: 1-800-441-3376



‘ Kenneth Goldstein (Vol. .

Page 137 Page 139
1 BRE 12099 through BRE 12101. 1 A. There was two sets of Citizena for Petter Medicare
2 {Whereupon a press release Bates numbered BRE12099 2  ads. There was one set of Citizens for Better Medicare ads that
3 through BRE1210]1 was marked Goldstein Deposition Exhibit 40 3 aired over the summer and I think the seven million dollars of
4 for identification.) 4 these Citizens for Better Medicare ads that we're talking about
5 MS. BUCKLEY: And finally as Exhibit 41, one-page 5 here wvere ones that wvere mostly aired over the summer. I'm pot
6 document bearing the control numbers BRE 12547. 6 remembering the exact ones but it was seniors going to Canada on
7 (Whereupon a document Bates numbered BRE12547 was 7 a bus and I think it was Plo, the woman bowler, talking about
8 marked Goldstein Deposition Exhibit 41 for identification.) 8  prescription drugs, althongh I might be confusing that vith
9 Q. Let's start with what we marked as Exhibit 40, 9 2001, and then Citizens for Better Medicare had a whole other set
10 Professor Goldstein. This appears to be a press release from 10 of ades which they targeted in various House and Senate races in
11 the Brennan Center dated October 16th, 2000. Do you see that? u 2000, as well.
12 Q. Is this press release do you distinguish betwveen twvo
12 A. Um-hun.
13 sets of ads run by Citizens for Better Medicare?
13 Q. And your name is listed as one of the contacts,
14 A. No, just one get. The other ones may not have been
14 correct?
15 aired yet by the time the study was done.
15 A Yes. 16 Q. And this press release was issued October 16th, 20002
16 Q- And there ie a press release about gome of the 17 A, So it would have included data op to and including ads
17 findings that you were uncovering in your study of the 2000 18 paid for by Citizens for Better Medicare that we coded as
18 election? 19 electioneering that would bave been included in these aggregate
19 A. Yes. 20 figures, but they're not mentioned specifically in this
20 Q. May I direct your attention to the bottom of the 21  paragraph.
21  second page. 22 MS. BUCKLEY: Can I have the question and the answer
22 A. Um-hum.
Page 138 Page 140
1 Q. Where you're talking about -- the paragraph beginning 1 read back.
2 “in addition,” and I will read it, "In addition, Citizens for 2 {Record read.)
3  Better Medicare, an independent group funded by the 3 A Actually, now that I look at this more carefully --
4 pharmaceantical industry, has had an enormous presence in many of 4 Q. Slow down a little bit.
5 the battleground states and media markets targeted by Governor H A Now that I look at this more carefully, this release
6 Bush'se campaign. Citizens for Better Medicare has spent more 6 is just on the presidential race, so it would not include any CBM
7 than seven million dollars on ads advocating Medicare proposals 7 ade that were -- that we determined were targeted at
8 gimilar to those advocated by Governor Bush. Professor 8 congressional, at House races or Senate races, 8o that is why
9 Goldstein explained, quote, ‘'Because they steer clear of 9 those aren’'t mentioned.
10 mentioning a candidate, the ads run by Citizens Por Better 10 Q. So you're saying that the Citizens for Better Medicare
11  Medicare are different than those run by the APL-CIO, Plabned 1 ads, discussing the presidential candidates, were viewed as issue
12 Parenthood, Bandgun Control and the Sierra Club on behalf of Vice 12 ads and those addressing other candidates were not?
13 President Gore. These ads are vitally distinguishable from the 13 A. ¥o, I'm saying -~
14 ads run by the Gore campaign and Democratic party. As a result, 14 MR. DODYK: Objection, that is not the witness's
15 we do not code ads paid for by Citizens For Better Medicare as 15 testimony.
16 electioneering. Nevertheless, given the volume and targeting of 16 Q. I don't kpow wbat you are saying. Please
17 these adse, they are an important part of the story of this 17 explain.
18 presidential campaign,*® unquote. 18 A. what I am saying is according to our analysis Citizens
19 Now in October of 2000, do I correctly read, Professor 19 for Better Medicare did not air any -- according to our analysis,
20 Goldstein, that at that point in time you were of the view that 20 citizens for Better Medicare did not air advertiseaments
21 the ads run by Citizens for Better Hedic;re were genuine issue 21 specifically in the presidential race.
22 ads as opposed to electioneering ads? 22 Q. You're trying to distinquish between two kinds of ads
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Page 141 Page 143

1 run by Citizens for Better Medicare and I thought the distinction 1 the CBM ad *RX Plan for Seniors,* correct?

2 you vere drawing was ads run about presidential races and ads run 2 A. Yes.

3 about other races. 1s that incorrect? 3 Q. And he notes that it‘s coded as a genuine issue ad,

4 A. I'm making two distinctions. I'm making one 4 correct?

5 distinction about ade run in the presidential race and ads run in S A. Yes.

6 other federal races -- 6 Q. And he goes on to say he agrees with that coding, but
7 Q. Okay. 7 he does pot want to over-inflate the amount of gepnuine issue ads.
8 A. And then I'm making a distinction between ads that 8 *So,* he continues, *ads 2424, 2163, 1269, 2926, 3309, 1544, and
9 have an issue goal, ads that have an election goal. 9 1650 bhave been coded to specify that they would be caught by the
10 Q. Okay. The only ads addressed in this press release 10 sixty-day test only in the candidate‘s own district markets.®

11 are CBM ads that you viewed as genuine issue ads. Is that 11 Do you see that?

12 correct? 12 A. Yes.

13 A. That is correct. 13 Q. Did you ever have a discussion with Mr. Holman about
14 Q. How if you take a look at what we have marked as 14 the issue of over-inflating the amount of genuine iseve ads?

15 Bxhibit 41, this is about two weeks later, Professor Goldstein. 15 A. Did I ever have a discussion with him? No, not that
16 MR. DODYK: Porty-one is it? 16 1 remember.

17 MS. BUCKLEY: Yes. 17 Q. And do you recall his telling you that because the

18 Q. Do you see that halfway down this email, we're 18 listed ads here were identical to 1269 that he was re-coding them
19 talking about the CBM ads again and it says quote *CBM spending 19 a8 genuine issue ads in the markets in which the candidate
20 has been both on legitimate, genuine issue ads as well as 20 appeared?

21 thinly-veiled Republican-candidate-promoting sham issue ads. 21 A. I don't have any specific memory of that.

22 Ken says it would be an arduocus task to separate the spending out 22 Q. You don't remember that?

Page 142 . Page 144

1 at this point.* 1 A. Ro.

2 Do you gee that, Professor Goldstein? 2 Q. And these little icons on the bottom show that some

3 A. Yes. 3 changes were being tramsmitted to you in this memo. Is that

4 Q. Do you know what that is referring to? 4 right?

S A. No, I don't, because I have a speclfic memory of beling 5 A. They're SPSS syntax files.

6 able to separate them out quite easily. 6 Q. Why don‘t you turn to the page that has the control

7 Q. Did somecne ask you whether they could be separated 7 nuaber 12861.

8 out and you said no? 8 A. Twelve eight aix one?

9 A. I don't remember. 9 Q. This is a description of one of the little SPSS files.
10 Q. You don't remember. All right, now let's turn to 10 Am I reading this correctly that this command reflected on page
11 Exbhibit 39, Professor Goldstein. This is an email from Craig 11 12861 is changing the coding of the listed CBM ads from

12 Holman to you dated Saturday March 10, 2001. Do you see that? 12 electioneering to genuine? Isn't that right?

13 A. Um-bum. 13 A. Okay, 80 in 2000 "orne® is electioneering and “two" is
14 Q. Do you recall receiving this email? 14 issue?

15 A. I don‘t specifically recall receiving this email, no. 15 Q. Let's just be sure -- yes, that's rigbt.

16 Q. Do you have any doubt that you received it? 16 A. So, the first piece of code is re-coding ad code 2107,
17 A. No. 17 making -- moving that from issue to election.

18 Q. Now this is Craig Holman saying that he found several 18 Q. And that's the *Peingold Kohl Abortion*® ad?

19 ads identical to ad 1269. Do you see that in the first 19 A. Yes. I don’'t have that -- is that?

20 sentence? 20 Q. Yes.

21 A. Yes. 21 A. The other code is changing 2424, 2163, 1269, 2926,

22 Q. And I think we have already established that 1269 is 22 3309, 1544, and 1650. It's changing that from election to
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Page 145 Page 147
3 issue. 1 Q. The other two ads that you talked about on that
2 Q. Right. And those are the ads that Mr. Bolman 2 conference call, or so you believed --
3 identifies in his email as being identical to ad 1269. 18 that 3 A Are these three.
4 right? 4 Q. Are also listed on page sixteen of your rebuttal
S A. Yes. 5 report, correct?
6 Q. And 1269 again, that is CBM/RX Plan for Seniors, 6 A. Yes. I think of that as the Sherwood ad, just in my
7 right? 7 own head, I'm sorry.
8 A. Right. 8 Q. I can understand why.
9 Q. And the mext day, well, do you recall having a 9 Tell me what you recall about the conference call,
10 conference call in or about March of 2001 about the CBM ads and 10 Professor Goldstein.
n other ads? 11 A. I was in the West Palm Beach airport luggage carrousel
12 A. I recall -- I don't recall a specific conference call 12 srea and they called me on my cell phone fraoe the Brennan Ceater
13 about CBM. I recall a conference call in which the Brennan 13 and eaid they had a number of questions about what was my -- what
14 Center asked my opinion on a couple of ada. 14 wvas my of a ber of diff storyboards.
15 Q. And you were on vacation, were you not? 15 Q. What wvas the urgency?
16 A Yes, I was. 16 A. I think the book was going to press -- oh, wait.
17 Q. And during tbat call, Mr. Holman told you that the 17 Yes -- oh, excuse me. Feingold was being debated the next week,
18 addition of these CBM ads was -- had significantly impacted the 18 and Brennan wanted to be able to write a report or have a press
19 numbers, did ke not? 19 release, press conference, presg event and talk about the 2000
20 MR. DODYK: Objection. Do you have a source for 20 data before McCain Peingold, as McCain Peingold was debated, and
21 that or is that your assertion? 21 I believe that was the time McCain Peingold was being debated in
22 MS. BUCKLEY: I'm just asking a question. 22 the Senate.

Page 146 Page 148
1 MR. DODYK: Let's hear the question back. 1 Q. And were these three specific ads raised during thst
2 (Record read.)} 2 conference call that you can specifically recall?
3 A. I have no recollection from that call of talking 3 A, Yes.
4 about CBM ads. 4 Q. Why was the Brennan Center calling you?
5 Q. You don‘t recall talking about CBM ads in the 5 A. There was -- I think on one of them there was
6 conference call in March? 6 contradictory codes. The "Peingold Kohl Abortion,* because
7 A. I remember the conference call and I reamember talking 7 previously it bad gone through iterstionse, including in '98, and
8 about gome ads. I don‘t remember talking about CBM ads. [] they recognized it as one, plus I think there was an ad very
9 Actually I remember talking about -- I remember talking about one 9 similar to "Peingold Kohl Abortion" that was aired in the Chuck
10 CBM ~- right, the Sherwood ad was one CBM that we talked about. 10 Rob and Chuck Allen Senate race that was coded as electioneering,
11 Q. The CBM or the RX Plan for Seniors? 11 I believe, and then I can't remember the specific reasons why
12 A. which is -- wait a minute, let me make Bure I'm 12 they wanted to get my assessment of the other two.
13 getting it right. I thiok we talked about three ads. When you 13 Q. And you don't remember any discussion of the impact of
14 say talking about CBM, I thought we were back to that previous 14 Mr. Holman‘s changes which we have seen in Exhibit 39, which
15 discussion of CBM. 15 added all those identical CBM ads as genuine issue ads into the
16 MR. DODYK: Page sixteen of the rebuttal report. 16 next?
17 Actually, use this copy. 17 A On the impact, po.
18 A. Right, one of the ads we talked about at that 18 Q. You don’'t remember that?
19 conference call was a CBM ad. 1269 was a CBM ad. 19 A. Ro.
20 Q. We bave already shown the pame of that ad is °CBM/RX 20 Q. Row, as you were standirg in the -- did you say
21 Plan for Seniors®? 21 Pt. Lauderdale airport?
22 A. Right. 22 A. I think it was West Palm. Whichever one is more
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Page 149 Page 151
1  north, West Palm. 1 Q. Mr. Holman writes in the second paragraph, quote,
2 Q. I'll take your word for it. As you were standing in 2 *Most of the recodes are straightforward, objective changes that
3  the West Palm Beach airport, did you have all these storyboards 3  we caught because Luke and I have been going through the
4 lined up in front of you, Professor Goldetein? 4 storyboards relevant to ads in the last sixty days of the
H A. Ro, I didn’t. S election. The one big change, of course, is as we discussed
6 Q. Did you consider the specific content of each ad in 6 laBt week on the conference call: Moving the large CBM ad out of
7 making the determination that you did that day? 7 the genuine isgue advocacy category and back into the
8 A. They read me a script. They read me the storyboard 8 electioneering category coded for all CBM ads.®
9 over the phone. 9 Do you see that?
10 Q. Of all three of these ads? 10 A. Yes.
11 A. Yes. 11 Q. And that's consistent with your recollection of that
12 Q. Did they read you the storyboards for the other CBM 12 conference call?
13 ads which Holman bad already re-coded as gepuine igsue ads? 13 A. Yes. If the large CBM ad means that, the Sherwood --
14 A. I don't remember. 14 the 1269.
15 Q. You don't remember that? 15 Q. The 1269. And then Eolman goes on to say °I have
16 A. Bo. I don't think they did, but they may have. 16 sent you most of the recodes through March l1lth, but since you
17 Q. You don‘t think they did. Well at this point in 17 were on vacation I will send thea again to make sure that we are
18 time, at the point of the conference call with you in the 18  working with the same dataset. In the March 11 recodes I bad
19 airport, there were one, two, three, four, five, six, seven, 19 injtially decided to group all the similar CBM ads together as
20 eight -- eight CBM ads which had been coded as genuine isgsue ads? 20 genuine issue advocacy and then target the ads as to whether they
21 MR. DODYK: Objection. 21 meptioned a candidate, (Q12 and Q13) specifically to the
22 Q. I'm sorry, which are reflected in Exhibit 39 as 22 candidate‘s district, (as was done for the APL-CIO ade in 1998).
Page 150 Page 152
1 changed codes by Mr. Holman, correct? We just went througb 1 But then we all agreed to move the CBM ads into the
2 this. 2 electioneering category during our conference call and bence code
k] A. Yes. 3 changes dated March 14th does that.-*
4 Q. But you don‘'t know if they read you the storyboards 4 Do you see that?
5 for any of the ones other than 1269. Is that correct? 5 A. Yes.
6 A. I don‘'t remember. [ Q. You want to go to the page which is KG1273. Row, as
? Q. Now why did the timing of McCain Peingold bave an 7 I read these coding lnstructions, Professor Goldstein, thesec are
8 impact on this decision? 8 the tnstructions to change each one of those CBM ads back to a
9 A. Because the Brennan Center was trying to get a report 9 sham ad, if you will.
10 out the door around that debate. 10 A. To an electioneering ad, yes.
11 Q. So it was your understanding that it was important 11 Q. Correct. These are the ads 2424, 2163, 1269, 2926,
12 that they get the report out sconer rather then later? 12 3309, 1544, and 1650. Is that right?
13 A. Yes. 13 A. Yes.
14 MS. BUCKLEY: Let's mark this ae Exhibit 42, this is 14 Q. So this whole clump of CBM ads is being moved from the
15 a multi-paged document bearing KG12865 through KG12875. It 15 genuine issue ad category to the electioneering category through
16 is a multi-page document and email from Mr. Holman to 16 these code changes that we have just identified. Is that right?
17 Professor Goldetein dated March 19th. 17 A Yes.
18 {Whereupon an email from Holman to Goldstein was 18 Q. Okay. The page before, Professor Goldstein, has
19 marked Goldstein Deposition Exhibit 42 for identification.) 19 something to do with ads 627 and 2862.
20 Q. Is this when you returned from your vacation, 20 A. 627 and 2862. What page is that?
21 Professor Goldstein? 21 Q. It's pumbered 872.
22 A. Yes. 22 A Yes.
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1 Q. Now 627 is the °Call Northup* ad and the 2622 is the 1 be electioneering.®

2 *Matheson Can‘'t Decide® ad that were identified on page 2 Do you see that?

3 twenty-two of your rebuttal report, correct? 3 A. Yes.

4 A. Yes. 4 Q. That describes what we have been going through in

5 Q. And what‘'s happening here with these code changes? S thase earlier exhibits, does it not, Professor Goldstein?

[ A. They're being moved from electioneering to issue. [ A, Yes.

7 Q. Did you discuse those changes in the conference call 7 Q. The movement of the CBM ads into the electioneering

8 at the airport in early March? 8 category, correct?

9 A. I don't have a specific recollection of those two. 3 9 A. Yes.

10 just remember those other three. 10 MS. BUCKLEY: We will mark as Exbibit 44 BRE 127] and
11 Q. §0 we know that in mid March, and we knowv that on 11 1272, an email with the control numbers 1271 and 1272.

12 march 19th, by that time, with the implementation of three coding 12 (Whereupon an email Bates nuabered BRE1271 through

13 cbanges that Holman sent you, that the whole block of CBM ads had 13 1272 was marked Goldstein Deposition Exhibit 44 for

14 been moved out of the genuine issue category and iato the 14 identification.)

15 electioneering category? 15 Q. Around the same time, Professor Goldstein, we see

16 MR. DODYK: Objection, counsel, because as long as 16 Luke McLoughlin writing to Hasen again sayling, quote, °"The CBM

17 it's clear that the genuine issue category simply 17 ads have been determined by Ken Goldstein at Wiscopsin to be

18 represents the row code, which was done by Holman a few 18 election ads," and that's correct, right?

19 days earlier as reflected in the earlier exhibit. 19 A. Yes.
20 MS. BUCKLEY: Correct. 20 Q. And 8o we see at the bottom of this email --

21 Q. And that ads 627 and 2862 were being moved from 21 A. *CBM ads have been determined.°® Well that one ad in
22 electioneering into the genuine isesue category. Is that right? 22 there is saying all those ads were similar, so they put all the
Page 154 Page 156

1 A Yes. 1 ads.

2 MS. BUCKLEY: Let's mark this as Exhibit 43. 2 Q. That's correct. So at the end of this email we see

3 (Whereupon & document Bates numbered BRE006130 3 that there are two ads left that are considered genuine issue ads
4 through 006131 was marked Goldstein Deposition Exhibit 43 4 at this point in time, captured by BCRA, and that is 627 and

5 for identification.) 5 2862, the ones that we just showed moving back into that category
6 Q. By the way, do you remember what day of the week 6 in Bolman'e email. Is that right?

7 this conference call took place? was it Saturday or Sunday? 7 A. Right.

8 Do you kaow? 8 Q. Do you know that when Buying Time 2000 was published
9 A. It was a Thursday or Priday. I may have been playing 9 how nmany ads were considered genuine issue ade captured by BCRA?
10 hooky a couple of days from work. 10 A. I'm not entirely sure, but I think it was three. I
11 Q. Okay. 11 think “Peingold Kohl* was added to those two.

12 A. I think it was Priday. 12 Q. lLet's go back to your rebuttal report.

13 Q. Now we have Professor Hasen, who we talked about 13 A. Ro, it wvas -- it was the Latham Poreign Worker Bill,
14 earlier, who is identified in Exhibit 43, purporting to ask a 14 which was I believe in Buying Time, as well as the third one ip
15 question as to how all these ads got changed. And he says 15 Buyling Time.

16 *"Okay. Row I'm confused. Bow did we go from ten to 8ix to two 16 Q. That was added later?

17 ads fitting into the sham category after sixty days," and 17 A. I guess, yes.

18 McLoughlin responds, °ten was the original number of ad titles 18 Q. Okay. Back in your rebuttal report on page sixteen,
19 including the CBM ads; six was the pumber of distinct 19 and you say that you re-coded 1269, 1367 and 2107, and then you
20 advertisements because we noted that a couple of ads were 20 give your reading -- reasons for why you did that. Do you see
21 cookie-cutters, despite their different ad titles, and two was 21 that there, on page sixteea?

22 the pumber of distinct ads left after the CBM ads were deemed to 22 A. Yes.
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Page 159

1 Q. All right. Let's look at 1269. Quote, "I decided to 1 from 1269. You say in your report that they are not meaningfully
2 rae-code these three ads as electioneering following a conference 2 distinguisbable from 1269.

3 call in March of 2001. Ad 1269 was a cookie-cutter ad spounsored 3 A. Right.

4 by Citizens for Better Medicare (a front group representing the 4 Q. And apparently Mr. Bolman agreed with you, because he
H) pharmaceutical industry). The authors of Buying Time 2000 had 5 moved them for the same reason.

6 npoted that a number of other extremely similar CBM-sponsored ads 6 A. Om-buam.

7  had all been ideptified by the student coders as electioneering, 7 Q. I'm asking wben you prepared your expert report --

8 while 1269 had been coded as a genuine issue ad. Pootnote 8. And 8 A When I prepared my expert report ~-

9 then you list the ads we have just been talking about im your 7.’9 Q. Excuse me, let me finish the guestion, if you would.
10 footnote eight, correct? Those are, and I will read footpote 10 When you prepared your expert report, why didn't you
11 eight, °*The CBM ads coded as electioneering included 1544, 1650, 11 include these additional CBM ads in your apalyeis coonting them
12 2163," which I will tell you is the Sherwood ad, *“2424, 2926 and 12 as genuine issue ads when you yourself concede that they are

13 3309." Is that right? 13 virtoally indistinguishable from ad 12692

14 Al Yes. 14 A. Because -- tbere are two things going onm bere. 1269
15 Q. You're going back, and please do, to cbeck to make 15 was an ad that I thought at scae point had been a genuine issue
16 sure that these ads are ads that are identified in Bolman's 16 ad, so I included it in my most conservative estimate. These
17 email, which we have marked as Exhibit 427 lj other ads, 1544, 1650, 2163, 2424, 2926 and 3309 I thought that
18 MR. DODYK: And also in thirty-nine. 18 they were always electloneering ads.

19 Q. And also io thirty-nine. Thirty-nine is when 19 Q. Yes, but that's not my question, Professor Goldstein.
20 they moved to the genuine category. Porty-two is when they moved 20 You're the ope who chose the phrase “virtually

21 back to the sham category, as I understand it. 21 indistinguisbable.”
22 Now you have taken a look at your footnote eight and 2:2 A. Correct.
Page 158 Page 160

1 looked at the changes from Holman from thirty-nine and forty-two? 1 Q. To describe them. And I am saying that if you

2 And these ade are all mentioned in there, are they not? 2 believe they are virtually indistinguishable, then wouldn't it
'3 A. Yes. 3 have been fairer to include them it your apalysis, your quote

4 Q. When you were adopting your most conservative approach 4 *conservative analysis® in undertaking to prepare your expert

5 in picking the six ads to analyze for the purposes of your expert 5 report?

6 report, Professor Goldetein, why didn‘t you also include the ads 6 A. In retrospect, knowing that these ads were originally
7 listed in footnote eight? 7 coded as genuine {ssue ads, they should have been included in the
8 A. Right, because I -- I had thought that those were 8 mpost conservative estimate.

9 originally -- that those ads had been originally coded as 9 Q. These in footoote eight?

10 electioneering. 10 A, Yes. Having said that, I have go reason -- I don‘t
11 Q. You say in your report, quote, "After reviewing the 11 know what they were originally coded as.

12 storyboards of these ads, I concluded that 1269 was not 12 Q. I wasn't asking you about coding, Professor Goldstein.
13  meaningfully distinguishable from the other CBM ads and re-coded 13 I was asking you about your opinion that they are virtually

14 it as electioneering.* Is that right? 14 indistinguishable and you answered my gquestion before you

15 A. Right. They would have -- it‘s a conference call 15 conferred with counsel.

16 that occurred a long time ago in an airport lounge, but they must 1% HMS. BUCKLEY: Let‘s park as Exhibit 45 the

17 have read to me the other -- the other ads which they said bhad 17 storyboards for the ads ideantified in footnote eight of

18 been coded as election, and they were not meaningfully different 18 your expert rebuttal.

19  tban 1269. 19 MR. DODYK: You marked them all as ope?

20 Q. That's not my question, though, Professor Goldstein. 20 MS. BOUCKLEY: 1 marked them as a collective

21 I'm not challenging your determination that the ads listed in 21 exhibit all stapled together so we won't drive ourselves

22 footnote eight are not -- are not meaningfully distinguishable 2;2 crazy.
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Page 163

b3 (Whereupon a collection of storyboards was marked 1 A. I'll take your word for it.

2 as Goldstein Deposition Exhibit 45 for identification.) 2 Q. Well, I want you to examipe this as carefully as you

3 Q. Nov, Professor Goldstein, yon want to check to 3 can and tell me if you believe this accurately reflects the

4 make sure that the ads that we have marked as Exhibit 45 are the 4 pumber of airings for ad 1544 within sixty days.

5 ads referred to ip your footnote eight. S A. It's just sort of an odd way to do ft. Most people

6 A. These are footnote eight of rebuttal, correct? 6 would just read a frequency wkich would give yon the answer

7 MR. DODYK: Page sixteen. 7 withomt having to run all this paper.

8 A. Yes. 8 Q. We wanted to aake sure that you would be able to see

9 MS. BUCKLEY: And we're going to mark as Exhibit 46 a 9 every one of them, Mr. Goldstein.

10 copy of ad 1269, °"CBM/RX Plan for Seniors.® 10 A All it's showing me is a line. If it was really

11 (Whereupon a copy of ad 1269 was marked Goldstein 11 showing me every single one of them, it would be showing me the

12 Deposition Exhibit 46 for identification.) 12 time it was aired and vhat station it was aired on. This is all

13 Q. Well I°‘d like to tarn in your chart, now, Professor 13 the same thing.

14 Goldstein, which ig table seven in your original report, which is 14 Q. Right.

15 not on a numbered page, but it follows page twenty-four. 15 A. It doesn't --

16 MS. BUCKLEY: I'm going to mark as Bxhibit 47 a 16 Q. Bach one reflects an air date.

17 printout of the airings for ad 1544 and that is "Northup 17 A. I'1ll take your word for it, but pristing out the

18 Working for RX Plan." 18 seventy-five pages doesn't give me any additional information.

19 (Whereupon a printout of airings for ad 1544 was 19 Q. All right, we will go back to where the -- I just

20 marked Goldstein Deposition Exhibit 47 for identification.) 20 wanted to keep you secure, Professor Goldstein.

21 MR. DODYK: Which ad number is that? 21 Go back to page four. And you'll see that the

22 MS. BUCKLEY: The ad number is 15¢4. The 22 database wvas asked to print out the airings for ad 1544 within
Page 162 Page 164

1 exhibit nupber that we're marking now is forty-seven. 1 sixty days of the election, mentioning a candidate, no magic

2 Q. Row I had to print out an awful lot of paper to 2  wordse. We already know it mentions a candidate. We already

3 keep up with you people, Mr. Goldstein, but what we have marked 3 koow it says no magic words, but the search was restricted to

4 as Rxhibit 47 is a printout of the airings for ad 1544. 4 sixty days --

5 A. Where is that? 5 A. Correct.

6 Q. Do you gee that? 6 Q. And it results in airings two three four four?

7 A. Ro. 7 A. Correct.

8 Q. All right. wWell turn to page three -- four. 8 Q. Let's take a look at ad 1650.

9 A. Four? 9 MS. BUCKLEY: And we will mark the printout as Exhibit

10 Q. I'm sorry, four. And it goes on for pages of the 10 48.

1 printout of 1544. Do you see that? 11 (Whereupon a printout for airing dates for ad 1650

12 A. Un-hum. 12 were marked as Goldstein Deposition Exhibit 48 for

13 Q. And at the very last page, it tells us what the 13 identification.)

14 airings are. Is that not right, Professor Goldstein, the total? 14 Q. If you would turs to page four you will see this is ad

15 A. wWhat page is that? 15 1650, Professor Goldstein.

16 Q. The last page in the exhibit, a hundred and fifteen. 16 A. correct.

17 A. Two thousand three bundred and forty-nine times? 17 Q. And after all these lengthy printouts, we see that the

18 Q. Right. S0 we know that ad 1544 ran two thousand 18 total number of airings for °Pletcher Medical Breakthrough® was

19 three bundred and forty-nine times within the sixty-day period? 19 wseventeen hundred and eighty-seven. Is that right?

20 A. If the person doing this did this correctly -- 20 A. Yes. That's what the printout says.

21 Q. Do you want to check? We bave a computer for you to 21 MS. BUCKLEY: Exhibit 49 will be the airings for ad

22 do so. 22 2163,
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Page 165 Page 167
1 (Whereupon a printout for airing dates for ad 2163 was 1 A. Yes.
2 narked as Goldstein Deposition Exhibit 49 for identification.) 2 MS. BUCKLEY: We're going to mark as Exhibit 53 a
3 Q. This is the printout, Professor Goldstein, for that 3 prepared exhibit which puts on one page what the five
4 famous “Sherwood If You Don‘t Have Health,* and after piling 4 bundred pieces of paper we have marked has lead us to.
5 through all this paper -- S (Whereupon a compilation of airings for eix ads
6 MR. DODYK: What is the number? 6 was marked Goldstein Deposition Exhibit 53 for
? MS. BUCKLEY: Bxhibit 49. 7 i{dentification.)
8 MR. DODYK: I'm talking about the ad number. 8 Q. Bow Exhibit 53, Professor Goldstein, refers back
9 MS. BUCKLEY: Twenty-one sixty-three. 9 to your table seven in your opening expert report. Do you see
10 Q. If you look at page one hundred and seventy-two, 10  that?
11 Professor Goldstein, I see that the airings for this ad were 11 A. Yes.
12 thirty-five fifty-two, correct? 12 Q. And it gpecifically -- specifically we're looking at
13 A. Yes. 13 the second line up from the bottom, percentage of ads captured by
14 MS. BUCKLEY: All right, BExhibit 50 is the airings for 14 BCRA, (sixty days and candidate mentioned) that are genuine issue
15 ad 2424. 15 ads, right?
16 (Whereupon a printout of the airings for ad 2424 was 16 A. Yes .
17 parked Goldstein Deposition Exhibit 50 for identification.) 17 Q. Are you with me?
18 Q. And if you look at page four, Professor Goldstein, you 18 A. Yes.
19 can see this is the ad °Taylor 1f You Don't Have Health,* number 19 Q. For your analysis the airings for the six ads you
20 2424, and the total airings within sixty days for this ad, seven 20 considered were a total of fourteen thirteen. Is that correct?
21 hundred and eleven, correct? 21 A Yes.
22 A. Yes. 22 Q. And you see that ip the chart that we have marked as
Page 166 Page 168
1 MS. BUCKLEY: And as fifty-one we will mark the 1 Exhibit 53, corxrect?
2 airings for ad 2926. 2 A. Yes.
3 {Whereupon a printout for the airings of ad 2926 was 3 Q. And then we have gone down and added the six ads that
4 marked Goldstein Deposition Exhibit 51 for identification.) 4 we bhave just been through.
5 Q. If you go to page four of Exhibit 51 you will see that S A. Um-hum.
6 this e the printout for the airings of ad 2926 including °"Foley 6 Q. Ad 1544, 1650, 2163, 2424, 2926, 3309, and the airings
7 Cancer RX," correct? 7 corresponding to them that we have just jdentified.
8 A. Yes. 8 We can give you a calculator, if you like, Professor
Q. And if we turn to the last page of the exhibit we 9 Goldstein, but --
10 would see that the total airings within sixty days ie three 10 MR. DODYK: Subject to verification, I will stipulate
11 hundred and fifty-eight, correct? 11 that Ms. Buckley's arithmetic is pretty good.
12 A. Yes. 12 MS. BUCKLEY: Thank you, Mr. Dodyk. I appreciate
13 MS. BUCKLEY: And finally, we will mark the airings 13 that.
14 for ad 3309 as Exhibit 52. 14 Q. When we add the airings in for these six ads, we
15 (Whereupon a printout for the airings for ad 3309 were 15 get a total of ten thousand three hundred and fourteen airings.
16 marked Goldstein Deposition Exhibit 52 for identification.) i6 Do you see that, Professor Goldstein?
17 Q. Exhibit 52 reflect the airings for ad oumber 3309, 17 A. Yes.
18 "Taylor Looking For Miracles,® correct, Professor Goldstein? 18 Q. And you bave no reason to doubt my wath either, do
19 A. Yes. 19 you?
20 Q.- And if we look at the last page of the exhibit, the 20 A. No reason to doubt your math.
21 airings is one hundred and forty-five airings within sixty days. 21 Q. Okay . S0 on your chart, we would then substitute ten
22 Is that correct? 22 thousand three fifteen for your fourteen thirteen number, and so
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1 I do need the calculator. I wonder if we could calculate the 1 multi-paged document -- fifty-two?

2 percentage of ads? 2 MR. DODYK: Pifty-six.

3 A. Sixteen and & half, seventeen percent. 3 MS. BUCKLEY: Pifty-six, sorry, which has
4 Q. You're about right. 4 previously been marked as Holman's 15.

5 MR. DODYK: Why don’'t we actually calculate them. 5 (Whereupon a multi-paged d Bates b
6 MS. BUCKLEY: Yes. 6 BRE 015964 was marked as Goldstein Deposition EBxhibit 56
7 MR. DODYK: You want the witnesgs to do it? 7 for identification.)

8 MS. BUCKLEY: Yes, give it to him. 8 Q. Let's start with Bxhibit 56, Professor Goldstein.

9 (Brief pause.) 9 This is an email. The body of the emall is from Craig Holman to
10 A. Seventeen percent. 10 you and Jonathan Krasno regarding a coanference call that you bave
11 MS. BUCKLEY: The witness has just told us that doing 11  already testified about. Do you see that? And the body of the
12 the calculation, ten thousand three bundred and fifteen 12 second email on the page to which there is a reply on the top of
13 airings over sixty thousand six bundred and twenty-three 13 the page --

14 denominator on his table seven, he ends up with a 14 A. I'm sorry, can you give me the page number? The
15 percentage of seventeen percent. 15 first page --

16 Q. If we were to consider all the CBM ads identified 16 Q. Exbibit 56.

17 in your report, and your six ads apalyzed by you in your expert 17 A Yes.

18 report, the figure wve would come up with for the number of ads 18 Q. On Tuesday March 20, 20012

19 captured by BCRA that are genuine issue ads would be seventeen 19 A. Yes.

20 percent, correct? 20 Q. *Hello, Jonathan®?

21 A. The most -- using the most conaervative standard 2] A. Yes.

22 estimate, yes. 22 Q. And about four or five paragraphe down, there is a
Page 170 Page 172

1 MS. BUCKLEY: Sixty, six twanty-three. Let's take a 1 description of the “Langevin Abortion® ad and the "Feingold Kohl
2 two-minute break and see where we are. 2 Abortion® ad. Do you see that?

3 MR. DODYK:  Great. 3 A. Yeo.

4 (Brief recess taken.) 4 Q. And this is reporting what you have already testified

5 MS. BUCKLEY: Let's mark as Exhibit 54 an email 5 to tbat ads 1367 and 2107, being the °"Langevin Abortion® ad and

6 with the caption -- control number is BREOO 1576, with a 6 the "Kobl Abortion® ad, were judgment calls made by you as
7 ope-page storyboard attachment. 7 electiopeering at the conference call which interrupted your
8 (Whereupon an email Bates numbered BREOO1576 was 8 vacation. Is that right?

9 marked Goldstein Deposition Exhibit 54 for identification.) 9 A. Yes.

10 Q. Could you take a look at the email that we have 10 Q. And that's also described inm your expert report,
11 amarked as Exhibit 54, Professor Goldstein. 11 correct?

12 A. Yes. 12 A. Yes.

13 Q. Now thie reflects that Mr. Holman is changing the 13 Q. The email then goes on to discuss ad 1709. Do you
14 *Latham Abortion® ad back to a genuine issue ad. Do you recall 14 recall ad 1709, Professor Goldstein?

15 that? 15 A Not particularly.

16 A. Not specifically, no. 16 Q. Okay. Attached to the exbibit we have marked as

17 MS. BUCKLEY: All right, let's mark as Exhibit 55 an 17 fifty-six are the storyboards for all of the ads referred to in
18 email dated March 23 bearing control number BRECO 0192. 18 it, and if yoo go through to about four pages from the back you
19 (Whereupon an email dated March 23, 2001 was 19 will find an ad entitled "RIPC Stocks Palling.® Do you see
20 marked as Goldstein Deposition Exhibit 55 for 20 that?

21 identification.) 21 A. *RIPC Stocke Palling,* yes.
22 MS. BUCKLEY: And I will mark as Exhibit 55 a 22 Q. Do you recall making a decision about that ad, as
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Page 173 Page 175
1 well? 1 candidate?
2 A. No, I doo't. 2 A. Correct.
3 Q. Okay. Now if you turn to Exhibit 55, there is an 3 Q. Okay. FNow I want to take you back, Professor
4 email talking about that Latham ad. DO you recall the Latham ad 4 Goldstein, to Exhibit 22.
S you talked about earlier today? 5 MR. DODYK: The witness hae a copy of that before
6 A. Yes, 6 bim.
7 Q. And this is Bolman and you -- I'm sorry, from Krasno 7 MS. BUCKLEY: Thank yon.
8 to Holman and you reporting a conversation that you had 8 Q. Now we talked a little bit about this earlier.
9 presumably with Krasno. Do you recall a conversation with 9 It's entitled "APFL/SS Trust Fund® and I think you have already
10 Jonathan Krasno about the Latham ad? 10 given us your opinion that it's an electioneering ad. Do you
11 A. Ho, I don‘t. 11 recall that?
12 Q. And tbis reflects that it is now going to be the third 12 A. Yes.
13 issue ad affected by “"McCain Peingold.* Do you see that? 13 Q. 1 wonder if you would review the text to yourself,
14 A Right. 14 once again.
15 Q. And that's your recollection, that this is the third 15 (Brief pause while witness peruses document.)
16 ©of the three? 16 A. okay.
17 A. Right, yes. 17 Q. I1f I were to represent to you, Professor Goldstein,
18 Q. It says here, Professor Goldstein, that, quote, "Ken 18 that this ad ran two to three days before a vote in congress on
19 and I talked and decided the Lathas ad should obviously be coded 19 the Socfial Security fund, would that change your mind as to
20 as pentjioning a candidate on Q12/13. (Among other things, it's 20 whether it's an electioneering ad or an isgue ad?
21 largely identical to the anti-Northup ad.)" 21 A That would definitely factor into my judgment.
22 Bow does tbe coding on question twelve and thirteen 22 Q. And if you accept my representation -- well, why don't
Page 174 Page 176
1  impact whether it‘'s an issue ad affected by °McCain Peingold,® if 1  you just assupe that this ad rap two to three days before a vote
2 you would? Can you explain that, Professor Goldstein? 2 on Social Security, and knowing that information, would you then
3 A. Can I see the coding sheet for questions twelve and 3 assess it given that timing to be a genuine issue ad?
4 thirteen? 4 A. That would be one part of what I would be assessing.
5 Q. Sure. 5 Q. If that's the only additional fact I give you, does
6 (Brief pause.) 6 that change your view?
7 A. Thanks. 7 A. Well, again it's -- when I just look at it out of
8 Q. And you're looking at Bxbibit 142 8 context, I make the assessment that it’'s electioneering.
9 A. Yes. It's the candidate meation question -- 9 Q. That's why I am asking.
10 candidate mention questions. 10 A. You have given me only one more other piece of context
11 Q. And can you explain to me how it is that the answer to 11 in which there could be other contextual things going on.
12 twelve and thirteen seems to be converting this ad into an issue 12 Q. I am. You're right.
13 ad? What am I missing? 13 A. So that‘s why I am hesitant to answer the questjon.
14 A. I don't think it's converting it into an issue ad. 14 Q. Okay. Well if that is the only other piece that you
15 Probably always with an issue ad, but if it was an issue ad that 15 have to add your context --
16 didn't mention or depict a candidate, then it wouldn't qualify 16 A. That's the only other piece I have to add to my
17 uander BCRA. 17 context --
18 Q. Under BCRA. I see. So since it was determined that 18 Q. The only other piece?
19  the Latham ad mentioned a candidate, it is swept within the 19 A. And that knowing that there is other context going out
20 criteria established by BCRA? 20 there, in language -- it still looks to me like an election ad in
21 A. Yes. 21 its style and in its content.
22 Q. Or it would not have been if it hadn't mentioned a 22 Q. Now you said several times today tbat it looks like an
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Page 177 Page 179

1 election ad in jits style and content. What is it about an 1 Q. Okay. After you submitted your expert -- your

2 election ad -- wvhat is the style and content to which you are 2 initial expert report?

3  referring? 3 A Yes.

4 A. It's not talking about a specific bill. It's talking 4 Q. Okay. And where did you conduct that test?

5 about Wewt Gingrich, who was clearly the target of many 5 A. At University of Wisconsin, Madison.

6 democratic election ade during '98 and even 2000, and it's sort 6 Q. And I take it that this test was to assess the degree
7 of hard to explain the specifics. When you look at lots and 7 of intercoder reliability for the 2000 data. Is that correct?

8 lots of election ads, it looks like an ad that candidates air. 8 A. Yes.

9 It doesn't look like an ad that I bave seen interest groups air 9 Q. Okay. And you say here that you took ads sponsored
10 during legislative fights. 10 by interest groups as the population. Is that right?

11 Q. Well, I think you have already told us that -- did I 11 A. Yes.

12 interrupt you? 12 Q. And those were about three hundred and fifty

13 A. Bo, go ahead. 13 advertisements, correct?

14 Q. That it would be a factor that you would consider, if 14 A. Right.

15 you were to hear that this was aired two to three days before a 15 Q. And froa that you randomly selected fifty of them?

16 vote on a Social Security bill -- 16 A. Yes.

17 A. Yen. 17 Q. And you asked ten undergraduate students to code them?
18 Q. Why is knowing that there is a vote two to three daye 18 A Yes.

19 later relevant to you? 19 Q. On three attributes, one of which was whether the adse
20 A. If there is a vote, it's plausible that it could be 20 generate support or opposition for a particular candidate or
21 about an issue. It could be -- it's more likely to be about 21 provide information or urge action, correct?
22 lobbying if there is a vote. 22 A. Yes.

Page 178 Page 180

1 Q. And when you say lobbying in that sentence, you 1 Q. That's our famous question eleven in 2000 and question
2 mean -~ 2 six in '98, correct?

3 A. Trying to influence a member of congress to vote a 3 A. Yes.

4 particular way on an issue. Ads that -- the ade that attempt to ] Q. And if I understand the results of this test,

5 influence members of congress to vote particular ways on issues 5 Professor Goldstein, you have found that seventy-five perceant of
6 tend to give much more specific information about the bill, the 6 the time, vhen the original code was to generate support or

7 bill nuaber, exactly what's involved in the specifice of the bill 7 opposition, the coders agreed. Is that right?

8 and this is of the general sort of content that looks like a 8 A Yes.

9 candidate ad. It looks like an ad that's much more like a 9 Q. Wow I want you to go back, if you would, to your

10 candidate sponsored ad. 10 opening report, which is Exhibit 15, and I am back to table

11 Q. It sounds like you have coder fatigue, Professor 11 seven, vhich is the page before page twenty-seven. Row if you
12 Goldstein, watching too many candidate ads. 12 look on the column labeled °"denominator,” Professor Goldstein.

13 I ask you to turn back to your rebuttal report, 13 A. Yes.

14 Professor Goldstein. It ie Exhibit 16. And on page 14 Q. On table seven. What does the denominator one

15 thirty-five to thirty-six -- I'm sorry, it begins on page 15 fifty-four represent in that chart?

16 thirty-three, the bottom of page thirty-four. Professor 16 A. Issue ads that would have been -- that were within the
17 Goldstein, you say that you recently conducted another test as to 17 eixty days -- that were BCRA qualifying.

18 intercoder reliability using all ads sponsored by interest qrbups 18 Q. All issue ads?

19 as the population. Do you see that? 19 A. Yes.
20 A. Yes. 20 Q. Aired within sixty days?
21 Q. when did you conduct that test? 21 A. Mentioned in the -- mentioned depicting a candidate.
22 A. Two and a half, three weeks ago. 22 Q. Right, without magic words?
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Page 181 Page 183
1 A. wWithout magic words, right. 1 your article in PS.
2 Q. wWhether genuine or not, correct? 2 MR. DODYK: We have a copy of it here.
3 A. Correct. 3 MS. BUCKLEY: You have it?
4 Q- So if I apply the results of your intercoder 4 MR. DODYK: Yes.
) reliability test that we just discussed from your reliability 5 Q. Referring to Bxhibit 18, I want to direct your
6 report, it's true if we were to focus in on those one hundred and 6 attention to page 208, I guess, which is the second page of the
7 fifty-four ade that the coders disagreed among themselves 9 exhibit. Under the heading "Requlating Issue Advocacy.® Do
8 twenty-five percent of the time as to whether they were 8 you see that?
$ electioneering or not. Ien't that right?
9 ° 9 9 A. Yes.
10 A. Yes. . .
10 Q. And you talk about the Supreme Court's decision in
11 Q. And put another way -- and what's roughly twenty-five )
Il Buckley and footnote fifty-two, and at the bottom of the page,
12 percent of a hundred and fifty-four? Let's see.
12 referring to the Buckley magic words test, as you call
13 Thirty-eight --
13 it --
14 A. That's an easy one.
14 MR. DODYK: Can you tell us exactly where you are.
15 Q. Okay, tell me.
15 MS. BUCKLEY: I'm at the bottom of 209 in the
16 A. Thirty-seven and a half.
16 left-hand column.
17 Q. Thirty-seven and a half. So we would expect, based R
. H t~ 1 ?
18 on your intercoder reliability test, that in more than 17 MR. DODYR The left-hand columa
19 thirty-seven cases of those one hundred and fifty-four, 18 MS. BUCKLEY: Yes.
20 reasonable people would disagree as to whether the ad was an 19 MR. DODYK: Okay .
21 electioneering ad or an issue ad. Is that right? 20 Q. Referring to the Buckley test, you say, quote,
22 A. And the key thing is, another sentence that you didn't 21 "Any device that fails to detect what it was designed to find
22 nine times out of ten is clearly a flop. The magic words tesat
Page 182 Page 184
1 talk about ip the rebuttal report is that it goes both ways. So 1 simply does not work," uaquote.
2 in seventy-five percent of the cases when it was originally 2 How did you come to the view that the Buckley magic
3 electioneering -- excuse me, on ads that were originally coded as 3 words test faile to detect what it was designed to find nine
4 electioneaering, twenty-five perceot of the time they thought it 4 times out of ten?
5 was genuine issue, but also on those ads that they thought were 5 A. We stipulated that ads sponsored by candidates, which
6 genuine issue, twenty-five percent of the time they thought they 6 are express advocacy, electioneering, we stipulated that
7 were genuine -- they thought they were electioneering. So the 7 candidate ads, express electioneering, and we looked at what
8 net affect would be that it cancels itself out. 8 percentage of ads by definition were express advocacy used magic
9 Q. Well it doesn't cancel itself out if what your focus 9 words and thus would have been captured by Buckley.
10 oo is determining how much speech that is genuine issue speech is 10 Q. So you are saying that because many ads don‘t use
11 affected by BCRA. We don't particularly care about the other 11 Buckley magic words, the Buckley teat fails? Is that what you
12 half of the occasion, Professor Goldstein. All I'm interested 12 are saying?
13 in is that it's clear that twenty-five percent of the time 13 A. I'm saying that -- I'm not & lawyer, but as I
14 reasonable people would disagree -- 14 understand luckily, Buckley is the -- the goal of tbat -- the
15 A. But you would, because it would be adding ones that 15 magic word part of Buckley is to give a way -- provide a way to
16 aren't here to that, correct? 16 distinguish between ads that have an election goal and ade that
17 Q. No. You are just saying they're wrong twenty-five -- 17 have some other goal, and we know that candidate ads have an
18 they disagree twenty-five percent of the time if it's an issue ad 18 election goal, 8o let's see if that test as applied by Buckley
19 and they disagree twenty-five percent of the time if it‘'s an 19 characterizes those ads that we know have an election goal, has
20 electioneering ad. That's all I'm saying. 20 an election goal.
21 A. Okay. 21 Q. What lead you to believe that the Buckley test is a
22 Q. I think we have previously marked and we will find it, 22 device intended to distinguish between election ads and issue
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Page 185 Page 187

1 ads? 1 MS. BUCKLEY; Bov to distinguish between those

2 A. It's my anderstanding of the decision. 2 three kinds of speech.

3 Q. Let me go back to the coding sheet for either 2000 or 3 A How would I -- so we're in this hypothetical word

4 ‘98, Plaintiff's BExhibit 14. That's the coding sheet for 2000. 4 where there are three sorts of ads and I'm being asked to write a
S And we will turn to your -- the question we have been concerned 5 question that -- so the first is candidate ads, express advocacy?
6 with here today, question eleven. Quote, °In your opinion, is € So I don't need to wvrite a question because they‘'re candidate

7  the purpose of the ad to provide inforsation about or urge action 7 ade. I guess your question would be generate support or

8 on a bill or igsue or is it to generate support or opposition for 8 opposition for a candidate or something.

9 a candidate? Ansver opne, generate support or opposition for a 9 MR. DODYK: Can we go off the record a second.

10 candidate, two, provide information or urge actiosm, three, 10 {Discussion off the record.)

11 uasure, unclear.® 11 Q. So in our hypothetical Supreme Court case, we're

12 I'd like you to assume, Professor Goldstein, that the 12 told that ads that are electioneering are treated one way.

13 law 18 that ade which contain express advocacy are treated in one 13 A. Okay .

14 way, the words that are -- that you referred to as Buckley's 14 Q. Ads that are genuine issue ads are treated another

15 magic words, that ads that you view as genuine issue advocacy are 15 way.

16 treated another way, and that ads which contain speech about 16 A. Un-hum.

17 candidates and speech about issues, as long as they don‘t contain 17 Q. And ads which talk about both, generating support or
18 Buckley's magic words, are treated a third way. Are you with 18 opposition for a candidate and provide information about issues,
19 pe? 19 are treated a third way.
20 A. I'm not sure. 20 A. Okay.

21 Q. We have one category with express advocacy? 21 Q. How would you design a question to identify what an ad
22 A Um-hum. 22 is within those three parameters? wWhat question would you ask?
Page 186 Page 188

1 Q. One category with what you view as genuine issue 1 A, Well, 1 wouldn't -- and there is no -- and it's not

2  advocacy? 2 the world we live in now in which candidate ads are by definition
3 A. Un-bum. 31 election ads.

4 Q. And another category that's something in between, ads 4 Q. All right, let's limit it to group ads.

5 that talk about both isaues and candidates. Are you with me on 5 A. Okay, 8o there are group ads in which -- well, you

6 the three categories? 6 can -- and the electioneering is the current law we have, the

7 A. I'm not a lawyer. My understanding is that there is 7 current definition of express advocacy we have.

8 only two categories. Q. Well now you're falling back into Mr. Dodyk's problem.
9 Q. I'm asking you to assume that the Supreme Court has 9 Let's limit our inquiry to group ads.

10 come down with a decision, and we will call it *Goldstein,” 10 A Okay .

11 because we have been calling it Buckley all day for me. The 11 Q. And let's say that there is a law that says that if

12 decision is there are three categories: One express advocacy, 12 your group ad advocates the election or defeat of a candidate,

13 one what you view as genuine issue advocacy., and something in 13 it's treated omne way.

14 betwveen, ade that talk about both, candidates and issues. Are 14 A. Okay.

15 you with me? 15 Q. If it is purely about policy issues, it is treated a
16 A. In this hypothetical -- 16 second way?

17 Q. Yes, it's a hypothetical. 17 A. On-hum.

18 A. Bypothetical fantasy world, right. 18 Q. And if it's both about candidates and policy iseues,
19 Q. 1 accept that. And my question to you is how would 19 it's treated a third vay.
20 you design question eleven to test for that hypothesis? 20 A. Okay .
21 MR. DODYK: What is the hypothesis that we're 21 Q. How would you design a question to discern what a
22 testing? 22 particular ad was under those three hypotheses?
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Page 189
A. Probably a very similar question and theo give a both

Page 191

(Whereupon a collection of storyboards were marked

2 answer, as well, option, as well. 2 Goldstein Deposition Exhibits 57 and 58, respectively, for
3 Q. So you would add another option? 3 identification.)
4 A. Yas. 4 Q. You see that on page two?
5 Q. Bere we have three options, generates support or H] A. Yes.
6 opposition, provide information or urge action, umsure, unclear, 6 Q. And from the list on the mext page which is
7 and you would add a fourth category that the coder could choose, 7 “Twenty-six Changes Prom Rlectiopeering to Issue.* Do you see
8 wvhich is both, correct? that?
9 A. Yes. 9 A. Yes.
10 Q. All right, I'd like to go back to your expert 10 Q. And I will do that one more time, Professor Goldstein.
11 report -- your rebuttal expert report, excuse me, Professor 11 Exhibit 57 {s all the storyboards that we could find from your
12 Goldstein, and I'm on appendix A. 12 list of missing changes to date of issue, which is the appendix
13 A. I don't have appendix A in bere. 13 to your rebuttal report, and Exhibit 58 is all the storyboards we
14 (Brief pause.) 14 could find for the ads listed on the next page of your appendix
15 Q. All right, Professor Goldstein, we have just 15 which are "Twenty-eix Changes Prom Electioneering to Igsue."
16 noticed that what we have marked as Exhibit 16, which is your 16 Are you with me?
17 rebuttal report, didn't have attached to it what was attached to 17 A. Yes.
18 your rebuttal report, which is appendix A, aad dix B which 18 Q. Let's start with Exhibit S7. Did you sit down and
19 had two storyboards. 19 review all the storyboards that you lieted im your appendix and
20 MS. BUCKLEY: Shall we mark these separately, Paul. 20 many of which we have collected as Exbibit 57 to determine from
21 MR. DODYK: Sure. 21 the originally-missing data that these were issue ads?
22 MS., BUCKLEY: Let's mark these as, the appendices 22 A. These are -- these were coded by students.

Page 190 Page 192
1 to your rebuttal report as 16-A, collectively. 1 Q. The thirty-one you're referring to?
2 (Whereupon the appendices to Professor Goldstein's 2 A. Yes.
3 report were marked Goldstein Deposition Exhibit 16-A, 3 Q. And they were coded when?
4 collectively, for identification.) 4 A. They would have been coded in probably fall of 2001.
5 Q. On that appendix A to your rebuttal report which 5 Q. And are --
[3 we probably have very unwisely marked as Exhibit 6-A -- are you A. Pall of 2001.
7 with me? 7 Q. And are thegse among the clump of storyboards that you
8 A. Let us go forward. 8 received late CMAG?
9 Q. Okay . Now you discuss these various ads that are set 9 A. Yeea.
10 forth in your appendix A in your rebuttal report. Is that 10 Q. So these ads had never been coded before, right?
11 right, right, Professor Goldstein? 11 A. Right.
12 A. Yes. 12 Q. Do you know whether any of these ads identify a
13 Q. And so that ve have some idea of what you're referring 13 federal candidate?
14 to, we bave gone througb the CMAG disca to try to identify the 14 A. I could look through, but not offhaad.
15 ads that you are referring to here in your appendix A and I'm 15 {Brief pause while witness peruses document.)
16 sure you will appreciate that some are missing? 16 Q. Well I juet was struck that we hadn't seen reference
17 A. Um-hum. 17 to any of these ads in any of our discussions, but is that
18 Q. And some we have. 18 because they're not ipcluded in the data that was considered for
19 MS. BUCKLEY: So we're going to mark as Exhibits 57 19  Buying Time 20007
20 and 58 all the storyboards that we could find from the list 20 A. These were not considered in Buying Time 2000, right.
21 of what you call “Thirty-one Changes Prom Missing Data to 21 Q. Do you know whether any of these ads aired within
22 Issue." 22 sixty dates of the election?
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Page 193

Page 195

1 A. Hot offhand. 1 Q. And may question is, the same one that I asked of you
2 Q. Where would you go to find out? 2  with regard to fifty-seven. Would you have included any of
3 A. Back to our database. 3 these ads ip yoor six if they identified a federal candidate and
4 Q. I assume, because in your expert report you didn't 4 aired within sixty days in preparing your rebuttal report?
5 include any of these ads in your six, that they don't fall within 5 A The data that I used in the rebuttal report I -- were
6 the bigger criteria. Is that a correct assumption? [3 those ads that were -- it wae my best reconstruction, to the best
7 MR. DODYK: May I hear the question back, please. 7 of my ability, of what any coder had done at any time, 8o it
8 (Record read.) 8 would not bave included these, because these were my changes from
9 A. Right, so they're either one of two. They either 9 electioneering to issae.
10 doan't mention or depict the federal candidate or they don't air 10 Q. Okay . Do you know whether any of these ads
11  withio sixty days. Both of those conditions have to be met for 11 identified a federal candidate or aired within sixty days?
12 them to make it into the six. 12 A. Hot offhand.
13 Q. Okay, and if any -- either of those conditions had 13 Q. Isn’'t the reason that they were changed from election
14 been met for any of these ads, would you have included thea in 14 to issue because it was later determined that they did not
15 the six, Professor Goldstein? 15 identify a federal candidate?
16 A. If they were aired within sixty days and they 16 A. No.
17 mentioned or depicted a federal candidate, yes, they should have 17 Q. Fo?
18  Dbeen included in the six, 18 A. Ko.
19 Q. SO that tells us as to at least the ads listed in 19 Q. Pid you sit down and review all of these storyboards
20 Exhibit 57 that we know that either they don‘'t identify a federal 20 in making a determination as to whether they were issue ads?
21 candidate or they weren't aired within sixty days, correct? 21 A. Yes.
22 A. Correct. 22 Q. You did?
Page 194 Page 196
1 Q. So they have no impact on the analysis of BCRA, 1 A. Yes.
2 correct? 2 Q. Personally --
3 A. Correct. 3 A. Well either I did or my graduate studenta did.
4 Q. How about the ads which you conclude in your list of 4 Q. And you did this after the Buying Time report was
S twenty-six changes from electioneering to issue and that we had 5 publ ished?
6 collected ag many as we have in Exhibit 58. 6 a. After Buying Time, yes.
7 A. 382 7 Q.  If you could turn to the °“NRA/Glendening Trigger
8 MR. DODYK: It’s electioneering to issue. 8 Lock,” which is the fifth ad back, Professor Goldstein.
. BOUC Y: Co:! t.

s HS. BOCKLE rrec 9 MR. DODYK: In which exhibit, fifty-seven or
10 A. From electioneering to issue, right. Okay. .

10 fifty-eight?
11 MR. DODYK: Can you reread the question. . 3

11 MS. BUCKLEY: I'm sorry, fifty-eight.
12 (Record read.)

12 {Brief{ pause while witness peruses document.)
13 MS. BUCKLEY: Let me rephrase the question,

13 Q. Now, you had made a determination, Professor
14 professor.

14  Goldstein, yourself, that thies is a genuine issue ad. Is that
15 Q. Exhibit 58 we know includes all of the storyboards

15 right?
16 for the ads listed in your list in appendix A as those twenty-six 9

16 . ‘t remember if I did this myself o
17 ads that chaaged from electioneering to iseue, correct? A I don - i h myself or one of my
18 A. That I changed from electioneering to issue? 17 graduate students did.
19 o Correct. 18 Q. Do you agree that it's a genuine iseue ad?
20 Al Por my own work. 19 A. Yes.
21 Q. Por your own work? 20 Q. And what distinguishes it from the ade that we have
22 A. Yes. 21 talked about earlier today?

22 A. Distinguishes it from which ads that we were talking
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Page 197 Page 199
1 about -- 1 A. Yes, and it also doesn't look like -~ it doesn't look
2 Q. Well we reviewed eight ads this morning, all of which 2 like the typical sort of election ad. It's ope person speaking
3 you told us were electioneering ads because they resembled 3 to the camera, which just, given my experience, looking at
4 candidate ade in tone and substance. I think it's roughly what 4 candidates in election ads, sometimes you will have a candidate
5 you said. 5 do that, but rarely do you have a third person do that.
A. Um-hum. 6 Q. All right. S0 that one-on-one aspect of this ad
7 Q. But the record will speak for itself, and my question ? leaves you to factor in that it's an issue ad?
8 to you is why is this one an election -- an issue ad, in your 8 A. The one-on-one is part of the reason, and tbe ccmplete
9 view? 9 focus and sole focus on guns and the mention of Bill Clinton.
10 A It's actually a state issue, so we probably shouldn‘'t 10 Q. Okay . Let's say we were to change Bill Clintop im
11  even include it in here at all. 11 every one of those ads, say to Al Gore, wbat answer then?
12 Q. Let's assume that it‘'s talking about a federal 12 A. If you changed it to Al Gore and it was the sare
13  candidate. 13 style, just talking about guas? Probably keep it the same.
14 A. Actually, I'll change my mind. Given this -- this 14 It's hard to ansver these hypothetical questions.
15 looks more like an election ad to me, I have to say. 15 Q. I'm just asking you to change one word -- one name,
16 Q. Let's take the next one, Professor Goldstein. 16 Bill Clinton, substitute Al Gore. How we have a federal
17 *"NRA/Beston Background Check." 17 candidate running for office, snd my question ie, are the Heston
18 A. Um-bum. 18  ads still issue ads in your view?
19 Q. According to your appendix, you changed thie from an 19 A. Yes.
20 election ad to an isgsue ad, right? 20 Q. Now after our clump of Heston ads, we have one
21 A. Right. 21 "SAVENY/Water Tax" ad.
22 Q. Do you still agree with that determination today? 22 A. Ca-bum.
Page 198 Page 200
1 A. Yes, that's pretty simple, because it's about -- it's 1 Q. That has nothing to do with the federal election, does
2 about Bill Clinton and it‘'s about this issue and it can‘'t be an 2 it, Professor Goldstein?
3 election ad because Bill Clinton's not rumning for president in 3 A. No.
4 2000. 4 Q. It shouldn't be in here, should it?
5 Q. Okay. They sure all look the same. Hold on a 5 A, As a federal ad, no.
6 minute. [1 Q. How about the next one, "Powler Kept Rer Word*?
7 (Brief pause.) ? A Okay .
8 Q. I'm just seeing a lot of Charlton Heston here. Q. What's your view about that ad today, Professor
9 A. But he is saying different things. 9 Goldstein?
10 MR. DODYK: You have to look at the words. 10 A. Sort of peither, but it's talking about term limjits.
11 A. I think the great majority are the Heston ones. 1 It's Powler didn't -- is not a federal candidate and it‘'e sort of
12 Q. We have a whole bunch of NRA ads here, Professor 12 an odd ad.
13 Goldstein, and 1 am going towards the end, and I still keep 13 Q. Powler is not a federal candidate?
14 8eeing Mr. Heston and they’'re all Heston ads, and they're all 14 A. But she is not running for reelection.
15 ads, up until maybe five pages from the end, and I think we have 15 Q. So your view stands that it‘'s an issue ad?
16 one, two, three, four, five, six, seven, eight, nine, ten, 16 A. Yes.
17 eleven, twelve, thirteen, fourteen, fifteen, sixteen -~ there are 17 Q. The fact that U.S. Term Limits runs ads identifying
18 sixteen, I'll call them “NRA/Charlton Heston® ads which talk 18 people who aren't candidates have any impact on your view as to
19 about guns and President Clinton? 19 whether their ads are issue ads or not as a whole?
20 A. Yes. 20 A. Sure.
21 Q. And this is easy because President Clipton wasn't 21 Q. So, when we have a U.S. Term Limits ad identifying an
22 runping in 9- -- in 2000. Is that right? 22 office holder, as we do here, who is not a candidate, you are
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Page 201 Page 203
1 comfortable that this is an issue ad, correct? 1 to see whether or not they were run within the sixty days?
2 A. Yes. 2 A. Ho, 1 haven't.
3 Q. But we saw other omes today from U.S. Term Limits 3 Q. S0 you don‘'t know?
4 identifying candidates which you were comfortable were 4 A, I don't know.
5 electioneering ads, right? S MS. BUCKLEY: I'm going to take a five-minute break
6 A. Yes. 6 and see if maybe I am there. I will be back.
7 Q. Is that the difference for you, that there is a 7 Q. Professor Goldstein, I'm back on your rebuttal
8 candidate mentioned? 8 report, Bxbibit 16, and you're describing scholarly etudies on
9 A. That's one element, but not the only element. They 9 page aight to nine?
10 were longer ads, talking about Term Limits, talking about general 10 A Page eight?
11 corruption in Wasbington, much longer ads, a thirty-second ad 11 Q. To nine. And you're talking about the CMAG databases
12 dealing with more stuff and looking to me more like an ad you 12 that were used in that scholarly study. Is that right?
13 would see a candidate ruaning against another candidate. 13 A. Yes.
14 Q. They had more discuseions of the issue than this ad 14 Q. And oy question is, I take it, from your description,
15 does, didn't they? 15 that peither the database that was ased for Buying Time ‘98 por
16 A. More discussion of the ad issue, but algo more 16 the database that was used for Buying Time 2000 has ever been
17 discussion of genmeral congressional corruption. 17 subject to period review. Is that right?
18 Q. In the U.S. Term Limits? 18 A. That's correct.
19 A. Yes. 19 Q. The databases, your own CMAG databases, as you say
20 Q. So length has something to do with whether it's 20 here, have been -- and then you cite four articles. Is that
21 genuine or not? 21 right?
22 A. No, coptent. 22 A. Yes.

Page 202 Page 204
1 Q. I thought you said length? 1 Q. Which database was the subject of the first article on
2 A. Well, right, there is more -- it's hard to pack 2 campaign advertising?
3 content into a ten-second ad. This is one of the only -- I 3 A. That's the 1996 database.
4 don't think I have ever seen a ten-second ad before. Thie is 4 Q. And in the second article, political communication?
H the only ten-pecond ad, to my knowledge, that I have ever seen. 5 A. 2000 database.
6 Q. Now I asked you about Exhibit 57 and I will ask the 6 Q. That was your CMAG 2000 database?
7 gsame thing about Exhibit $58. Would your changing of these ads 7 A. Yes.
8 from electioneering ads to issue ads bave any impact on your 8 Q. Rot the database that gave rise to Buying Time 2000?
9 pumbers in your expert report about the affect of BCRA? 9 A. Fo.
10 A. Pifty-eight? 10 Q.- How about the third article?
11 Q. On-hum. 11 A. ‘962
12 A. which is changes from electioneering to issue? 12 Q. ‘96. Your own '96 database.
13 Q. Yes. 13 A. My own ‘96 database.
14 A. If they named federal candidates and if they were 14 Q. And the fourth article?
15 aired within sixty daye -~ 15 A A ‘97 database just in virginia.
16 Q. I‘m just asking you if you know whether they do. 16 Q. Now I also see that you mentioned in your report,
17 A. No, I don't know. 17 professor, that you bave never ugsed your original 1998 database
18 Q. We know that many of theam don't name federal 18 or the Brenpan Center's revise the 1998 database in any of your
19 candidates because we just went through all those NRA ads, right? 19 subsequent scholarly work. Is tbat right?
20 A. Yes. 20 A. Right.
21 Q. But we can find out by just looking at them whether 21 Q. Do you lack confidence in any part of the 1998
22 they identify a federal candidate. HBave you done the analysis 22 database?
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Page 205 ‘ Page 207

1 A. Ho. Juet by the time it was ready I was already 1 Q. And says, quote, "Let's get a move on plan B.°

2 starting with 2000. 2' A. Om-hum,

3 Q. Um-huan. 3 Q. What was plan B, do you know?

4 A. I'1ll probably use it in the future. 4 A. I have no idea.

H MS. BUCKLEY: Let's mark as Bxhibit 59 an email chain S Q. You have no idea. Have you read the rebuttal report
6 bearing control nuabers BRE 013098, as Exhibit 59. 6 of Professor Loupia in this case, Professor Goldstein?

7 (Whereupon a chain of emails Bates numbered BRE 1 A. Yes.

8 013098 were marked Goldstein Deposition Exhibit 59 for 8 Q. We're going to give you a copy of Professor Lupia‘s

9 identification.) 9 report now, which I guess we will have marked as Exhibit 60.

10 Q. Take a minute to look at that, Professor 10" (Whereupon the rebuttal report of Professor Lupia was
11  Goldstein. 11  marked Goldstein Deposition Exhibit 60 for identification.)

12 {Brief pause while witness peruses document.) 12j (Brief pause while witnees peruses document.)

13 A. Okay . 13 Q. I will direct your attention to page thirty-seven.

14 Q. Did there come a time where you submitted Buying Time 14 This is Professor Lupia‘'s "height of the tree® example?

15 ‘98 to Congregsional Quarterly to see if they would publish it? 15 A. You are standing in front of a tree, correct.

16 A. Jon submitted Prime Time 2000 to Congressional 16 Q. Correct. Professor Lupia is commenting here about

17  Quarterly -- 17, the question which we have looked at today in the Buying Time

18 Q. To Buying Time -- ls‘ questionnaire, question six in '98 and question eleven in 2000,
19 A. I'm Borry, to Buying Time ‘98. 19 asking about the purpose of the ad, and Professor Lupia notes,

20 Q. Okay, and what was Congressional Quarterly's decision? 20 quote, "again it is wortb noting that this question begins with
21 A They decided not to publish it. 21 the words quote, ‘'im your opinion,'® unquote. °The question is
22 Q. And according to this email chain, and I am on page 22, asking about the coder's opinion-a mental state,® unquote.

Page 206 Page 208

1 one, second paragraph, it says Mr. Headley of Congressional 1 Do you agree with Professor Lupia?

2 Quarterly writing, *As I told Ren on Priday evening, I just got 2 A, That the question starts with *in your opipion®?

3 word that the library and reference folks are not going to be 3 Q. That the question is asking about the coder's opinion,
4 pursuing this project.” 4 a mental state?

5 Do you see that? 5 A. Yes.

6 A. Yes. 6 Q. And then he goes on to give his tree example, guote,

7 Q. Do you remember a conversation with J. Headley at CQ 7 “You are etanding in front of a tree. There are many questions I
8 Press -- 8 could ask about your situation including the following: Question
9 A. James, yes. 9 type one: What is the height of the tree? Questjon type two:
10 Q. About whether or not CQ would publish Buying Time ‘982 10 ' In your opinion, how tall is the tree? 1In the first case I'm

11 A. Yes. 11 asking a question about a physical attribute of the tree. In the
12 Q. And what did he say to you? 12 second case I'm asking about an impression, a mental state. The
13 A That -- I played middleman. James was a friend of 13 two questions need not seek the same informatios,* unquote.

14 mine and Jon wanted to see if he could get Buying Time published 14 Do you agree with Professor Lupla that questions six
15 and 80 1 contacted -- 1 put Jon and James in touch and I'd 15 ' and eleven were asking the students for their impression of the
16 actually forgotten about this, but James told me that the folks 16 . purpose of an ad?

17 in the division that were responsible for making publishing 17 A. Yes.

18 decisions decided not to publish it. 18 Q. And would you also agree that every time you overruled
19 Q. And then on the very top email, the last ooe in the 19 the student coders' determination you were rejecting their

20 email chain, Jonathan Krasno expresses his dismay, I'll put it 20 impression?

21 that way, at the -- 21 A. I was giving my impression from my own work.

22 MR. DODYR: Very delicate. 22 Q. But you were also rejecting theirs, were you not?

P
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Page 209 Page 211

1 A Yes. 1 I bave a more vivid meeting of the February 7th, that was ip

2 MS. BUCKLEY: Let's mark as Bxhibit 61 -- oh, this is 2  washington D.C.

3 already in as Bxhibit 8. 3 Q. Okay.

4 Q. I promised we would go back to Exhibit 8, 4 A. The first one might have been in Hew York, but I don't

5 Professor Goldstein, so if you would get it out of your pile. 5 resenber.

6 MR. DODYK: I have it right here. 6 MR. DODYK: Can I have that read back, please.

? MS. BUCKLEY: And wve will mark as sixty-one and 7 (Record read.)

] sixty-two the following documents: Sixty-one is minutes of 8 MR. DODYK: Okay, thanks.

9 a Policy Comaittee Meeting, BREOO €952 through BREOO 6957. 9 Q. Okay, 80 you don't recall where the October

10 And gsixty-two are the Recommendations of the Brennan Center 10 meeting was?

11 Policy Coumittee: Pive Rew Ideas. Control number is 11 A. Ho.

12 BREOO 7554 and BREOO 7555. 12 Q. You recoguize this as Mies Rorthup's notes of the

13 (Whereupon the minutes of a 2/7/2000 Policy 13 meeting? We talked about her earlier, Professor Goldstein?

14 Committee Meeting and a Breannan Center Policy Meeting were 14 A. I don't recognize her handwriting, but I will take

15 parked Goldstein Deposition Exhibits 61 and 62, 15 your word.

16 respactively, for identification.) 16 Q. It references Professor Magelby. Do you recall his

17 Q. Bxhibit 8, we understand, Professor Goldstein, are 17 being there?

18 notes of a policy committee meeting of October 25, 1999. pid 18 A. 1 really don't repember that meeting very well.

19 yon attend a policy coamittee meeting on October 25, 19997 19 Q. Okay.

20 A. I know I attended a policy meeting around that time, 20 A. But this suggests he was, so I bave no reason to doubt

21  yes. 21  that.

22 Q. Okay. And at this point in time, where are we in the 22 Q. All right, well let‘'s go on to what we have marked as
Page 210 Page 212

1 process of producing Buying Time ‘987 1 Bxhibjt 61, and this is the meeting you have a more vivid

2 A I think I bave provided data to Brennan, to Krasno at 2 recollection of, correct?

3 that point, and they are working on it. Be's working on it, be 3 A. More vivid recollection of where it was, yes, and who

4 and Daniel are working on it. 4 was there.

5 Q. And you will see sort of halfway down the page there S Q. Okay. And it tells us here that it wae at the

6 is a reference saying, "Magelby Q Re: Coding.-® Do you see that? 6 wWidmeyer Baker Group offices in Washington?

7 A. Yes . 7 A. Right.

8 Q. *Seven and nine seem really close. They are right 8 Q. what is Widmeyer Baker?

$ versus call, maianly call.* 9 A. They are a public relations firm.

10 Do you have any recollection about having a discussion 10 Q. Do you know who if anyone had retained Widmeyer Baker

11 about coding for ads seven and nine at this meeting? 11 to work on this project?

12 A. No. 12 A. The Brennan Center.

13 Q. what is your recollection of what occurred at the 13 Q. Okay, let‘'s take a 1look at sixty-two. The

14 policy committee meeting in October of '99? 14 “Reconzendations of the Brennan Center Policy Committee, Five New

15 A. I really don’'t remember any specifics about it. 1 15 Ideas."

16 remember there was a meeting of -- Leon Pinetta was there and -- 16 Were you part of the committee that recommended five

17 can I look at one? 17 new ideas, Professor Goldstein?

18 Q. Sure. It's & little later, though -- 18 A. 1 believe I'm not the asaignee of the five new ideas.

19 MR. DODYK: That's not the same meeting? 19 Q. If you turn tO page two of the document, you would see

20 A. Ob, it's not the same meeting. Policy in October 20 that it describes the committee membership and it says, quote,

21 of 19 -- what was that? To tell you the truth, I don't even 21 *"The Policy Committee’'s membership includes Republicans and

22 remember what -- I was there. I don't remember where it was. 22 Democrats, Pormer Members of Congress and White House officials,
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Page 213 Page 215

1 business leaders and scholars of law and politics. Bach 1 39 which 13 the email from Craig Bolman to you bearing the date

2 committee member shares the conviction that the campaign finance 2 of March 10, 2001.

3 system must be reformed to bemefit candidates, parties, interest 3 A. I'1ll look over your shoulder.

4 groups, and most of all, citizens.® 4 Q. Turning to the pages marked 00012861, do you see that
S And you share that comnviction, do you not, Professor 5 the -- is that a syntax for re-coding?

6 Goldstein? 6 A Yes.

7 A. Yes. ? MS. BUCKLRY: Hold on one second, please. what's

8 Q. And you shared it in May of 2000? 8 the date on that?

9 A. Yes. 9 MR. DODYK: The date is March 10, 2001.

10 Q. You know Professor Magelby, I take it, Professor 10 MS. BUCKLEY: Thank you.

11 Goldstein? 11 Q. Does that syntax reflect the coding as of March

12 A. Yes. 12 10, which the ads' reference bore?

13 Q. I understand that he testified yesterday as to what is 13 A. Yes.

14 and is not an issue ad and the record will correct me if I am 14 Q. And can you tell me what coding that is?

15 incorrect, but my understanding is that he said that if a federal 15 A. Sure. In one case it'e changing an ad from issue to
16 candidate is identified in the body of the ad, it's a sham ad, 16 electioneering. In the second case it's changing one, two,

17 but if the federal candidate ies identified only in the tag line, 17 three, four, five, six, seven ads from election to issue.

18 such as Call Congressman Northup and tell them to do something, 18 Q. And are the ads one, two, three, four, five, six ads,
19 that it's a genuine issue ad. Do you agree with that? 19 are those the CBM ade?
20 MR. DODYK: I don't think that's an accurate summary 20 A. Yes.
21 of his testimony which returned to that subject on a number 21 MS. BUCKLEY: I thought there were seven. No?
22 of times, counsel. 22 Q. Are there six or seven?

Page 214 Page 216

1 Q. Okay, wall why don't I just ask you the gquestion. 1 A. Seven.

2 Do you agree with that definition of an issue ad, Professor 2 Q. And does this email indicate to you that Mr. Bolman is
3 Goldstein, whether or not Professor Magelby testified to it? 3 reporting to you that he is changing the coding from

4 A. No. 4 electioneering to genuine issue?

5 Q. Why not? 5 A. Yes.

6 A. It's a very bard and fast rule and I could see 6 Q. Now, Miss Buckley also showed you what bas been marked
7 situations where the federal candidate was mentioned in the body 7 as Exhibit 42, which is an email from Mr. Bolman dated March

8 and I would consider it an issue ad and 1 can see situations 8 19th, 2001.

9 vhere the federal candidate was just named in the tag line and I 9 A. Yes.

10 would think it was an electioneering ad. 10 Q. And I'm going to correct direct your attention to the
11 MS. BUCKLEY: I have no further questions. Thank 11 page which bears the page reference 00012873.

12 you, Professor Goldstein. 12 A. Yes.

13 THE WITNESS: You're welcome. 13 Q. And I ask you to tell us what that indicates to you,
14 MR. DODYK: You want to give us a couple of 14 the syntax which is indicated there.

15 minutes? 15 A. That's changing those ads back to electioneering from
16 MS. BUCKLEY: Sure. 16 issue.

17 (Brief recess taken.) 17 Q. Now, in your rebuttal report at page sixteen, there is
18 EXAMINATION BY 18 footnote eight in which you state “The CBM ads coded as

19 MR. DODYX: 19 electioneering included 1544, 1650, 2163, 2424, 2926 and 3309."
20 Q. Professor Goldstein, I'm going to ask you a few 20 Do you understacd that to refer to the CBM ads we have
21 questions about the CBM ad that you were discussing with Miss 21 been discussing?
22 Buckley. First I'm going to ask you to take a look at Exhibit 22 A. Yes.
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Page 217 Page 219
1 Q. And do you have any reagson to doubt the accuracy of 1 ad?
2 the statement that the CBM codes -- CBM ads were coded as 2 A Blectioneering ad.
3  electioneering? 3 Q. Turning to the next page of Exhibit 45 which sete
4 A. Ro. 4 forth the storyboard of ad 2424, I'm going to ask you once again
5 Q. I'm going to ask you to take a look at Bxhibit 4S. S to take a moment to review the ad and its text to tell me whether
6 Now I think Exhibit 45 and 46, which Miss Buckley showed you, 6 you think that ad should be classified as a genuine issue ad or
7 show you the storyboards from the CBM ads we have been 7 an electioseering ad?
8 discussing. Is that your understanding? 8 A. Election ad.
9 A. Yes. 9 Q. Turning to the next page of Exhibit 45 which hag the
10 Q. Now I'm going to ask you to look at the facing sheet 10 storyboard of ad 2426. I'm going to ask you again to take a
11 Exhibit 45, which is as I understand it the storyboard for ad 11 look at the pictures, the frames and read the text and tell me
12 1544. Is that correct? 12 whether or not you think that should be classified as a genuine
13 A. Yes. 13 iesue ad or an electioneering ad?
14 Q. Would you take a moment to examine that ad and tel}l me 14 A. Electioneering ad.
15 whether you think that's a genuine issue ad or an electioneeriag 15 Q. Turning lastly to page -- the last page of Exhibit 45,
16 ad? 16  which appears to reflect the storyboard for ad 3309, I'm going to
17 A. I think that is an election ad. 17 ask you to take a moment to review the storyboard and the text
18 Q. And why do you think that? 18 and ask yon whether you think that ghould be classified as a
19 A. Given my experience, looking at lobbying ads and 19 genuine issue ad or an electioneering ad?
20 election ads, it looks more like an election ad, and 20 A. Election ad.
21 specifically, although it does talk about an issue, the focus -~ 21 Q. Fext, turning to Exhibit 46, which is a storyboard in
22 the star of the ad, if you will, is the member of congress. 22 the text for ad 1269, and I ask you to review that. It's a
Page 218 Page 220
1 Q. And you understand the ad to’'be for or against the 1 little bit hard to read because it's been reduced here quite a
2 congress person who is identified in that? 2 bit. But take your time to read it and I guess the first thing
3 A. Por Congressman Northup. 3 I have to ask is which -- are both parts of this the same ad or
4 Q. Now, is there any doubt in your mind that this should 4 ie it -- are these two different ads?
S be classified as an electioneering ad? 5 A It's one ad.
6 A. In my opinion, this is an electioneering ad, 6 Q. Okay. Take a moment, if you would, to review all of
7 absolutely. 7 the frames so far as we can see thea here. I guess they're sort
Q. Now the second page Exhibit 45 shows the storyboard of legible, and read the text -- now, do you recognize this ae
9 for ad 1650, which is another one of the CBM ads. Is that 9 another CBM ad?
10 correct? 10 A. Yes.
11 A. Yes. 11 Q. And do you think this ad should be classified as a
12 Q. And I'm going to ask you to take a moment to review 12 genuine issue ad or an electioneering ad?
13 that and tell me whether in your best judgment that should be 13 A. EBlectioneering.
14 classified as a genuine issue ad or an electioneering ad. 14 0. Now with respect to the storyboards and the text which
15 (Brief pause while witness peruses document.) 15  have been marked Exhibits 45 and 46, would you call any of these
16 A. An electioneering ad. 16 a close call -- call any of these a close call?
17 Q. Turning to page three of Exhibit 45, do you understand 17 A. No.
18 that to be the storyboard for ad 2163? 18 Q. Do you have any doubt at all that these ads should be
19 A. Yes. 19 classified as electionesring ads?
20 Q. Once again, I'm going to ask you to take a moment to 20 A. ¥No.
21 review the ad and its texts and tell me whether you think that ad 21 MR. DODYK: Ro further questions.
22 should be classified as a genuine issue ad or an electioneering 22 MS. BUCKLEY: None here. Have a good evening,
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Page 221 Page 223
1 Professor Goldstein? 1 ERRATA SHEET
2 THE WITNBSS: Thank you. 2 IN RE: MCCONNELL V FEDERAL ELECTION
3 (Signature having not been waived, the deposition 3 RETURN BY:
4 of Kenneth Goldstein was concluded at 7:18 p.m.) 4 PAGE LINE CORRECTION AND REASON
5 ACKNOWLEDGMENT OF DEPONENT 5
6 I, KENNETH GOLDSTEIN, do hereby acknowledge that I 6
7 have read and examined the foregoing testimony, and the 7
8 same is a true, correct and complete transcription of the 8
9 testimony given by me and any corrections appear on the 9
10 attached Brrata sheet signed by me. 10
n 11
12 12
13 (DATE) (SIGNATURE) 13
14 - T
14 . .
15
15 I R
16
16
17
17 - .
18
18 o .
19
19
20
20 . I
21
21
22
22 (DATE) (SIGNATURE)
Page 222 Page 224
1 CERTIPICATION 1 ERRATA SHEET CONTINUED
2 2 IN RE: MCCONNELL V FEDERAL ELECTION
3 I, KIMBERLY BRANTLEY, a Certified Shorthand 3 RETURN BY:
4 Reporter and notary public, within and for the District of 4 PAGE LINE CORRECTION AND REASON
5 Colombia, do hereby certify: 5
6 That KENNETH GOLDSTEIN, the witness whose 6
7 deposition is hereinbefore set forth, was first duly sworn, 7
8 and the above transcript testimony is a8 true record of the 8
9 testimony given by said witness. 9
10 I further certify that I am not related to any 10
11 of the parties to this action by blood or marriage, and 11
12 that I am in no way interested in the outcome of this 12
13 matter. 13
14 14
15 IN WITNESS WHEREOF, I have hereunto set my 15
16 hand this 28th day of October, 2002. 16
17
17
18
18 - -
19 KIMBERLY BRANTLEY,
19
20 Certified Shorthand Reporter
20
21
21
22
22 {DATE) (SIGNATURE)
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Page 225
A 146:10,13,14 acknowledge 82:39,12,13,16 157:3,3,8,12
AAHP 79: 146:18 147:1,9 221:6 83:4,8,12,12,15 159:13,15,16
79:1779‘11’12 147:13,19 ACKNOWLE... | 83:17,21,21 161:10,11,17
AAHP/Look 154:13 1579 221:5 84:1,2,13,14,16 161:19,21,22
5:11,13 93:1 160:12,13 acquisition 19:20 | 85:2,18,20,22 162:4,18 163:4
ability 34:9 165:8 169:4 action 29:13 86:3,9,13,17,19 | 163:22 164:8
123:12,13 171:11,22 40:13 41:6,10 86:20 87:2,3,8 164:11,14,21
195:7 172:18,22 41:20 60:12,18 87:13,13,16,22 165:1,8,11,15
able 110:8 121:6 173:4,5,10 66:17,22 68:16 88:2,5,7,7,10 165:16,19,20
142:6 147:18 175:8177:1,4,5 69:7 90:5,19,21 88:11,18,18 166:2,3,6,14,15
163:8 177:21,21 92:13 93:18 89:9,9,10,10,11 166:17 168:6
abortion 132:5.9 178:6 179:12 94:22 96:2,22 89:11,12,13,18 170:14,14
134:17 135:11 182:1,11 98:3 109:3 89:19,20,20 172:1,2,5,6,13
144:18 148:6,9 183:10 185:7 179:21 185:7 90:3,4,12,18,21 172:14,19,22
170:14 172:1,2 185:16,17 185:10 189:6 91:5,10,13,17 173:4,4,10,13
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