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1. INTRODUCTION
This action is brought by the California Democratic Party (CDP), the California

Republican Party (CRP), and several county party committees and state and local party officers

- (collectively, the California political parties) to challenge the constitutionality of several -

provisions of the Bipartisan Campaign Reform Act of 2002 (“BCRA”). In particular, the
California political parties assert that the restrictions of the BCRA radically alter and expand the
federal regulation of state and local political party activity and limit or prohibit the basic speech

and associational activities of those organizations. The following provisions are specifically

challenged:
. The definition of “federal election activity”
. The federal limitation on the use of state—reoulated contributions for state and
local election activities
. | The prohibitions on joint fundraising and transfers of state-regulated funds and

federally regulated funds by state and local party committees
. The prohibitions on fundraising of state-regulated funds by party leaders

. ~ The prohibition against donations to, and solicitations of contributions on behalf
~of, certain non-profit organizations by state and local parties :

. The restrictions on the ability of political parties to make independent and
coordinated expenditures

*  The failure to index the limitations on contributions to parties’
BCRA significantly amends the Federal Election Campaign Act of 1971 (“FECA”) in
ways that affect the fundamental ability of state and local parties and their members to participate

in the political process, including their own state and local elections. The new law defines

! Each of these provisions except the last two is contained in Title . The provisions
regarding independent and coordinated expenditures are contained in Title II, and the failure to
index is the result of language in Title [Il. These provisions are addressed in separate Title I and
Title Il Arguments.
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~ “federal election activity” as virtually any political party activity that takes place in an >election :
cycle in which a federal office is on the ballot, without regard to the purpose of the expenditure.
In doing so, if brings within its sweep the vast majority of state and local political party #ctivity,
including activities that are intended only to influence non-federal elections, in an attempt to
impose a federal regulatory regime upon all political parties down to the local units of each state
political party. In making ita pote_n-tially criminal act for state and local parties to use state-
regulated contributions on behalf of their own state and local candidates, BCRA is in direct
conflict with California law, enacted by the State’s voters, that made a specific finding that
political partieé have an “insulating” effect on large contributions and that their participation in
the political process should not be limited.

It ﬁas-becn claimed that the restrictions on the parties’ core political activities are justified
because “unlimited contributions [] used in order to influence a federal election...raise[s] the
possibility of the appearance of corruption.” Feingold Depo. 196. ‘Based on this “possibility,”
Congress needed to set up a “firewall” between the natibnal and state parties. M’cCainlbepo.
223. Senator Feingold has even argued that the restrictions will actually be “good” for the
pz;ni%, stating that, with the BCRA, “.mayi)e wé could get back to knocking on doors énd putting
up yard signs and having barbeques and bean feeds . . .” Feingold Depo. 86-87.

Plaintff Yolo County Democratic Central Committee actually has an annual Bean Feed,?
or at least it did until this year. The impact of BCRA on that event is instructive. The proceeds
of the Bean Feed sﬁpport voter registration and get-out-the-vote activities of the committee and

its affiliated local Democratic units. The committee accepts contributions from local unions and

* See Lay Decl. 3 PCS/CDP/CRP 147, and Bean Feed Invitation at 3 PCS/CDP/CRP
204-05. The expenditures of the Yolo County DCC for in the last three election years were
$11,264 (2000); $13,914 (1998); and $11,264 (1996). Yolo County DCC Answers to
Interrogatories, 4 PCS/CDP/CRP 1209,
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businesses. Food for the event (including the beans) are donated, as are gifts for the raffle.
Printing of the invitation is donated. All of this is legal under California law. But these
contributions, from local (usually incorporated) businesses are “soft money” under BCRA. The
invitation, which “promotes” the local Democratic officeholders, including the local
Congressman, is “federal election activity.” If 500 copies are made, printing can no longer be
contributed by a union or corporation. The event itsslfmay be considered “federal election
activity,” now subject to federal regulation, and may only be funded with federally regulated
money. The local CoPgressman can no longer be one of the “sponsors;” that is. prohibited. .
‘Indeed, hs may choose not to even attend, out of concern that his remsrks be interpreted as
“soliciting” sr “directing” “soft money.” If any “soft money” proceeds are transferred to the
other local party committees, that money cannot be used by those local groups for voter
registration or GOTV activities, even for local candidates, and even though those contributions
are legal under California law.

Surely, the framers of the Constitution nevex:' intended for Congress to reach so far into -
* state and local politics. The restrictions imposed by BCRA go far beyond any reasonable attempt -
to address the issue of lérge corporate or union contributions, or even large transfers of non-
federal money from the national parties to the states. .Becau_se the provisions of BCRA over-
reach and restrict a wide range of protected activities having nothing to do with federal elections,
_ they are unconstitutional. |
- II. FACTUAL BACKGROUND

A. The Role of the State Parties Generally

Although state parties play a role in federal elections, they do not exist primarily for that

purpose. They exist primarily to support state and local candidates. California voters routinely
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consider a large number of elections for state office, as well as elections fbr judicial office and
local office, and ballot measures at both the State and local level.? Both CDP and CRP have
traditionally focused the majority of their non-federal resources on these elections. Bowler Decl.
3 PCS/CDP/CRP 5; Erwin Decl. 3 PCS/CDP/CRP 387. The majority of the parties’ activities
have a clear state (or local) focus that is distinguishable from ‘federal activity or even generic
activity (which promotes the party, but not a particular candidate). This focus is not limited to
the California parties; in the words of the Michigan Democratic Party Chair, “the core ongoing
functions of the [Micfligan bemocratic] party [MDP] have nothing whatsoever to do with federal
elections. If the MDP were s-impfy banned from making any communication of any kind.
referencing a federal candidate, indeed, if there were nc; federal elect'ioﬁs at all, the MDP would
continue to raise its own funds, to exist and function, and little would change in terms of its basic
structure and functions.” Brewer Decl. 3 PCS/CDP/CRP 104. Even-gn states that do not have
comprehensive campaign finance regulations, state laws often specify the nature of the parties’
organizational structure and the role that the parties will play in the ele_ction process.

Most state parties are extensively regulated by state law. Under California law, CDP and
CRP are the duly authorized a-nd officially recognized Democratic Party apd Republican Party of
the State of California, respectively. CAL. ELEC. CODE §§ 7050 et seq. (Democratic Party) and
7250 et seq. (Republican Party). Although each organization has by-laws that provide specific

overnance provisions, their “organization, operations and functions” are dictated in large part b
g p g P 8¢ part by

* The California legislature consists of 40 elected State Senators and 80 elected State
Assembly members. In addition, there are eight statewide elected officers: Govemnor, Lieutenant
Governor, Attorney General, Secretary of State, Controller, Treasurer, Insurance Commissioner
and Superintendent of Public Instruction. There are four members of the State Board of
Equalization, elected by district, and State Supreme Court and Court of Appeal Justices also
appear on the ballot in retention elections. There are, of course, also county, city, school district
and other special district elections.
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California law. Id. Each of the State parties is required to govern itself through a State Central
Committee, which “shall conduct party campaigns for this party and in behalf of the candidates
of the party. It shall appoint committees and employ campaign directors and perfect whatever
campaign organization it deems suitable or Aesirable and for the best interest of the party.” CAL.
ELEC. CODE § 7196 (Democratic Party); § 7385 (Republican Party).

State law as well as party by-laws dictate the composition and functions of both the State
Central Committees and County Central Committees. CAL. ELEC. CODE §§ 7200 et seq., §§ .
7400 et seq. Memben;s 6f the State Central Committees are, in part, elected from the:58 County

‘Committees. The County Committees are, in part, elected by the voters of that coﬁnty. In
addition to the elected members of each body, all partisan elected officeholders and candidafes, at
both 'rhe State and national level, are automatically members of the State Central Cormﬂittee as
well as their own County Central Committee. In addition, the California members of each
party’s national committee (the Derhocratic National Committee, or DNC‘, and the Rgpublicah
National Corﬁminee? or RNC,) alsqﬁ serve on the State Central Committee. Although-each State -
party conducts annual conveﬁﬁons, they are governed in largé part by their respective Executive -
Boards of one hundred to several hundred members. Many State and national elected officials,
as well as all California members of the DNC or RNC, are members of their paﬁies’ -_'respec_tive
Executive Boards.

At the most local level, the Elections Co&e provides for organizations at ﬁe Assembly
District level (AD Committees™). CAL. ELEC. CODE § 7162 and § 7460. These committees also
elect delegates to the State Central Committee and are the district-level organizational blocks of

the Party. Both the County Central Committees and AD Committees are primarily involved in

\

* Plaintiffs Yolo County Democratic Central Committee and Santa Cruz County
Republican Central Committee are two such committees.
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local voter registration, get-out-the-vote or similar grass-roots activitiés, and act as liaisons with
the campaign organizations of Democratic and Republican candidates in that area.

CDP and CRP together represent over 12 million California voters who have joined CDP
or CRP to advance common political beliefs. Each party provides financial and material support
to federal, state and local candidates, recruits and trains those candidates and other activists, takes
positions on public issues and publicizes those positions (including state énd local ballot
measures), engages _in voter registration, get-out-the-vote (GOTV) and gc\:neric pa_rty-building
activities, and maintains an administrative staff and administrative structure to support these
goals and to comply with extensive state and federal regulation. Bowler Decl. 3 PCS/CDP/CRP
2; Erwin Decl. 3 PCS/CDP/CRP 384. Since California holds its elections on the same dates as
the federal elections, the vast maj oﬁty of its voter registration, voter identification, GOTV, and .
~ generic campaign activities which have the principle purpose and effect of influencing state.and
| local elections will take place within the same cycle as federal elections. Bowler Decl. 3
PCS/CDP/CRP 14,

In “conducting théir party campaigns,” as sfatutorily directed, both CDP and CRP work .
with their national parties, the DNC and RNC. Bowler Decl. 3 PCS/CDP/CRP 4; Erwin Decl. 3
PCS/CDP/CRP 385. Both natibnal committees are structured in such a way that the state party.
chairs and some other state party officers are automatically members of their national party
committee.” Additional members are apportioned to, and selected by, the state parties.

Particularly in election years, the national parties work with the state parties in strategic planning

5 Plaintiffs Art Torres and Shawn Steel are the State Chairs of CDP and CRP,
respectively, and are members of the DNC and RNC. Other plaintiffs, Timothy Morgan and
Barbara Alby, are members of both the CRP executive board and the RNC. Some of these state

party officials also serve on the Executive Committees of their national parties, i.e., Torres and
Alby.
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and at the operational level to elect their candidates to all levels of office and to disseminate the
parties’ rmessage. The primary vehicles for this coc;perative effort are the “coordinated
campaign” (Democratic Party) and the “victory plan” (Republican Party). Both are efforts t(;
bring all the elements of the party together to unify and build the party and work collectively on
thé parties’ most important eilterpﬁse -- the election of their candidates. Each such plan involves
representatives of the national, State and local parties, as well as representatives of the candidates
and constituenf groups that ﬁave historically provided strong grass-roots support. These persons
éome together to set priorities and goals, analyze resources and allocate those resplii'ces in an
effort to elect as ' many of the parties’ candidates as possible up and down the ﬁcket. Bowler
Decl. 3 3 PCS/CDP/CRP 4; Erwin Decl. 3 PCS/CDP/CRP 385.

B. State Campaign Finance Laws

Section 101 of BCRA purports to.regulate “soft money” of the political parties. The term

“soft money” is.often used to refer to large contributions from a variety of sources (corporations,
)

- unions, individuals) made to the national parties. It is also used at times to suggest the complete

absence of regulation. Although the same term, “soft money;” has been used to refer to

contributions to-state party committees, that term is a misnomer — and a significantly misleading

- one. Contributions to state and local party committees are indeed regulated, everywhere, by state

law (and, in some cases, by local law). Each state’s regulatory scheme reflects the particular
choiées of that state’s legislature or electorate, and these choices vary widely among the states.
Some laws are more restrictive than federal law: others are less restricﬁve.

California, like other states, has made a deliberate policy choice about the regulation of
contributions to its political parties to be used for its state and local elections. Since 1974,

California has extensively regulated campaign activities, including those of candidates and
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political parties. California’s law, the Political Reform Act, has long provided for detailed
record-keeping of all campaign contxibutiqns and expenditures, and for full disclosure of those
activities. See CAL. GOV. CODE §§ 81000 et seq. Periodic reports are required to be filed with
the California Secretary of State at least semi-annually and on a more frequent basis in
connection with the primary and general elections. Violations of the Act are enforced primarily
by the State’s Fair Political Practices Commission (FPPC).

In 2000, after a 1996 state campaign contribution limitatioﬁ law wa§ enjoined in
CPLCPAC v. Scully, 164 F.3d 1189 (9" Cir. 1999)(affirming preliminary injunc_.t_ion),:_;th? State
Legislature modified the previous law in several significant respects and p]ace@:;lgg proposed -
modification b-efore the voters on the November, 2000 ballot as “Proposition 34.” -Proposition-
34 was adopted by the voters and went into effect January 1, 2001. That law imposes ligiits on
contributjons to candidates and offers certain benefits to candidates fn exchange for voluntarily
accepting certain spending limits, in an effort to limit campaign spending by capdidatca.‘ Se%
CAL. Gov. CODE § 85300 et seq. |

At the same time, however, Proposition 34 was specifically designed to allow the
poiitical parties to raise and spend more money; not less, in connection with State and l_q;_‘cal
elections and thus td play a greater role in S'taté and local elections, on the theory that .
empowering the parties to raise and spend more money relative to candidates reduced the
appea;'ance and threat of corruption by providing an “insulating” effect between large .

contributors and candidates. Johnson Decl. 3 PCS/CDP/CRP 151. Indeed, Proposition 34 .

$ Contributions by persons other than political parties and “small contributor
committees” are limited to $3,000 per election for state legislative candidates, $5,000 per
election for statewide candidates and $20,000 per election for Governor. Small contributor
committees may double their contributions to state legislators and statewide candidates other
than Governor. CAL. Gov. CODE §§ 85301 - 85303. Itis readily apparent that these limits are
significantly higher than the federal limits, even those at the low end.
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specifically provided that “[p]olitical parties play an important role in the American political

process and help in_sulate candidates from the potential corrupting influence of 'large

contributions.” Text of Proposed Law., California Ballot Pamphlet, 4 PCS/CDP/CRP 1193.

Limits for contributions to the parties for candidate-related expenditures are set at $25,000 per
" year. Contributions to the parties for non-candidate-specific expenditures, however (such as

administrative expenses, generic party-building, voter registration, partisan GOTV activities and
" ballot measure expenditures) are del'iberatgly unlimited. CAL. Gov. CODE § 85303(c).
Expenditures by the Party on behalf of its candidates are also not limited.- Tﬁe voluntary
spending limits for candidates were specifically set with the intent that political party
expenditures would not count against the candidates’ voluntary expenditure limits. CAL. Gov.
CODE § 85400(c). In other wo’fds, the parties can support their candidates through
communications to ;/oters without the costs of those communications counting a_gaiﬂst the.
candidate’s voluntary spending limits. The parties’ active support of their candi_gat_es reduces the
- candidates’ need to raise large campaign treasuries while at the same time allowing the parties
and the candidates to cooperate in effectively communicaﬁng- the candidates’ (and the parties’)
message.

C. Federal Regulation of State Parties
Prior to its amendment by BCRA, the Federal Election Campaign Act of 1971, as

amended, 2 U.S.C. §§ 431 et seq. (FECA) already comprehensively regulated contributions and
expenditures made “for the purpose of inﬂuf;ncing federal elections.” See 2 U.S.C. §
431(8)(A)(1) (defining contribution) and 2 U.S.C. § 431 (9)(A)(i) (defining expenditure). Under
FECA (pre-BCRA), contributions to state party comittees for the purpose of influencing federal

elections were limited to $5,000 per calendar year from individuals or political committees. 2
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U.S.C. § 441a(a).” FECA also provides that ‘state parties such as CDP and CRP can make direct
contributions to federal candidates of not more than $5,000 per election and they can make
limited “coordinated expenditures” on behalf of federal candidatés, the amounts of which vary by
office and are related to state population. Asa result of a significant drop off in state and local
election activity in thg 1976 election, Congress amended FECA in 1979 to allow state and-local
parties to make certain grassroots expenditures on behalf of federal candidates that.;would be

“exempt” from the limits on contributions and coordinated spending. 2 U.S.C..

- §§431(9)(B)(iv),(viii),(ix), as added by P.L. 96-187; se¢ S. Rep. 96-319, 96™ Cong; 1 Sess. 4-5

(1979). These expenditures included campaign materials distributed by voluntgers-;that'featuréd
federal candidates (e.g., yard signs, brochures and bumper stickers), slate cards and sample
ballots that included federal candidates, and voter registration and GOTV efforts on behalfof the .

party’s presidential ticket. Although “exempt” party expenditures are not subject to FECA’s

- contribution limits (Which allows them to be made without reducing the parties’ ability to

- provide more direct support), the costs of these activities attributable to federal candidates still

have-j:o be paid with federal funds.
Under pre-BCRA FEC regulations, state parﬁes have been required to maintain at least o
two accounts: a federal account, which includes only contributions that meet the requirements of
FECA, and a non-federal account, which includes contributions that meet the requirements of
state law, but not those of federal law. 11 C.F.R. §102.5.® Only the federal account cén be used

for expenditures in connection with federal elections; the non-federal account can be used for

7 This limit has been increased to $i0,000 under BCRA.

® As the result of Prop. 34, the California state parties now maintain at least three
accounts because their non-federal accounts are further divided into a candidate account, and an
administrative account for non-candidate-specific expenditures, including expenditures for ballot
measures. '
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expenditures. in connection with state and local elections, inciuding (in California) 'Balloi
measures.

Although FECA only regulates contributions or expenditures made “for the purpose of
influencing federal elections,” many state and local parties make expenditures that may
conceivably have more than one purpose, particularly in states that conduct their own elections in
conjunction with elections for Federal ofﬁce.9 ‘The expenses for these [activities have been
required to be “allocated,”- or apportioned, between the state party’s federal and non-federal
. a;:cdunts. Although the FEC originally allowed the state parties to allocate expenses between
their federal and nori-federal accounts on a “reasonable basis,” a more detailed and -
comprehensive allocation system was adopted by the FEC in 1992 which reni-ained in effect until .
the effective date of the BCRA ‘and the recently adopted regulations. 11 C.F.R. Part 106.°

Since 1992, allocation ha‘s_ been required for most of the parties’ basic administrative
expenses (e.g., rent, supplies, uﬁliﬁes, salaries) and overheadf including most fundraising
expenses. This has meant that any state party making expend:itures in connection with a federal
election has been required to pay a certain percentage of its o{;'erhead or opemﬁng costs with
federal money, even in non-election years. In addition, the regulatiom have required allocation
of the costs of exempt grassroots activities and “generic voteh; drivés” including voter
identification, voter registration, and ge;—out—the-vote drives, or#any other activities that urge the

general public to register, vote or support candidates of a particular party or associated with a

? The vast majority of states do, in fact, conduct their elections at the same time as
Federal elections, both because it allows for a more efficient use of scarce administrative
resources and because it results in higher voter turnout. Only five states currently conduct their
state elections in odd-numbered years.

' The previous allocation regulations were found at 11 CFR Parts 102, 104 and 106.-
These regulations have been substantially amended by the FEC as a result of the BCRA.
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pdrticular issue, without méntiom'ng a specific candidate.” (Former)11 CFR § 106.5(a)(2)(iv)
(emphasis added).

Administrative expenses and generic party activities have been allocated based on the
ratio of federal ofﬁcggz’;ﬁé"hc;l-federal offices expected to be on the staté’s general election
ba‘ll_ot in that cycle (called the “ballot compdsition” formula), with a maximum number of non-
federal “points™ allowed. For exémple_, in the 1999-2000 cycle in California, which included the
Presidential race, administrative expenses (for both years) were required to be allocated 43%
federal - 57% non-federal."

Public communications that advocate the election or defeat of a federal candidate__havé
been allocated using a “.timé and space” formula. For example, if a mailer endorsed only.a.
federal candidate, the costs of the mailér wpuldvhave to be paid with 100% federal funds, but if
the mailer endor'séd one federal candida,;tc and two non-federal candidates equally, it would be
paid one-third from the federal account and two-thirds from the non-federal account. Ifa
communication featured only a state candidate, it has not been subject to allocation and could be
funded with state (“non-federal”) money.

As a practical matter, expenditures for these activities have never been “unlimité_c__l.” : S
Since each activity has required that a percentage of federal funds be used, the availability of
more limited and harder-to-raise federal funds has acted as an upper limit on such expenditures.
For ex;ample, in the 2000 election cycl‘é, the California state parties were not able to use .
unlimited non-federal funds for voter registration or GOTV activities; 43% of the costs of these

activities had to be paid with federal money. To the extent that the parties have always had _

"' Fundraising expenses have been allocated on 2 “funds raised” basis. For example, if a
fundraising dinner raised $100,000, and $40,000 of the funds qualified as federal contributions
and $60,000 did not qualify, the dinner expenses had to be pald with at least 40% federal dollars
and at most 60% non-federal dollars.
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limited: federal money, voter registration or GOTV activities have had to compete for their share
Qf that money with administrative and overhead costs, fundraising costs and, of course, candidate
support expenditures attributable to federal candidates, all of which have also required federal

money.

Several other developments affected the state political parties and the role they play in

. federal elections. First, although it was always clear that state parties would have state (or non-

federal) income and expenditures, in 1979 FEC confirmed that national party committees could

allocate the costs of certain party-building activities between their federal and non-federal.

~ accounts. FEC AO 1979-17. Over the years, the national ,paﬁies have raised both federal:and

non-federal mon'éy and transferred a portion of that money (Eom both accounts) to states with _
important elections for additional voter registration, voter ideﬁtiﬁcation or GOTV activities. The
original reférence to “soft money” specifically referred to non-federal money raised by the
national parties and transferred to the states for additional votiér'tmnout activities; it was not

understood to bé a reference to state-regulated (i.e., non-federal) money raised by the state and .

local parties for their own activities."?

In response for an advisory opinion by the RNC, the FEC confirmed that public .
communications that did ;10t contain express advocacy for ()r;against a federal candidate could be
treated as a “generic” administrative or voter drive expenses. FEC AO 1995-25. This a_lloﬁed.
these communications to be treated the same way as other pa%ty—building expenses, 1.e., allocated

between federal and non-federal accounts. As a result, national party committees were able to

2 When Common Cause filed a rulemaking petition in 1984, it defined “soft money” as
“funds that are raised by Presidential campaigns and national and congressional political party
organizations purportedly for use by state and local party organizations in nonfederal elections,
from sources who would be barred from making such contributions in connection with a federal

election...” Common Cause v. Federal Election Com’n, 692 F.Supp. 1391, 1392 (D.D.C.,1987)
(emphasis added).
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raise monéy and develop issue advertisements, praising or criticizing federal candidates or
officeholders for their positions on various public policy issues.. These ads focused on certain
ideoiogical issues (e.g., health care, lower taxes) perceived by tﬁe parties to appeal to the parties’
own core constituencies as well as independent voters, and were designed to provide a “unified”
or consistent party rﬁessage that could be used by candidates up and down the ticket. The state .
p.arties, many of which could not have afforded the cost of such ads, were able to run the ads in
their own names, thereby raising their own visibility in the state and generating interest around .
certain themes that could be further reflected in particular state races. In addition, allowing the.
states to run the éds-allowed them to be funded using a more favorable allocation ratio than was

available to the national parties, so that the total amount of federal money required was reduced.
All of these transfers and activities have been lawful, and have been fully disclosed by the parties |
in their public campaign finance reports.

“Soft money” debates invariably focus on the transfers of non-federal money from the
national paniés to the state parties (particﬁlarly in the context of issue advertisements)."*
However, those debates usually fail to distinguish between those transfers and other non-federal
money raised by the state parties, particularly state-regulated money raised and used for state and
local campaign activities. In Califomia, a state with a large donor basé and active party

' organizations, the state parties have raised substantial amounts of non-federal money both before
and after FECA for use in their own state and local elections. Under FECA, that money is
considered “non-federal” money. Under BCRA, it is considered “soft money.” Both CDP and

CRP have acknowledged that they have each run issue advertisements created and funded by

" In fact, data indicates that state parties spend the majority of their non-federal money
(including transfers from the national parties) on administrative overhead, grass-roots
mobilization and other party-building activities, and not on issue advertisements. See La Raja
Decl. 34-35. '
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transfers from the national p;cn'ties, as permitted by law. Howcver, the vast majority of their non-
federal funds have come not from the national parties, but as the result of their own fundraising
in conjunction with state and local candidates and activities. See Bowler Decl. 3 f’CS/CDP/CRP
7; Erwin Decl. 3 PCS/CDP/CRP 404. State-regulated (non-federal) éontribﬂtions to the state
parties in the past several cycles have ranged from approximat;qu $10 million per cycle to $17
million per cycle. Bowler Decl. 3 PCS/CDP/CRP 7; Exrwin Decl. 3 PCS/CDP/CRP 403-4.

Ihése amounts do not include transfers from the national parties; they reflect only the qmoimts
raised by the state ba_;_’ties directly for state and local activities. Under.BCRA, most of this
money cannot be used fof election-related activifies, even on behalf of state and Iocal_. qandigiatgs.
or ballbt measures.

Although money raised directly by the states is considered “soft” meney under the
BCRA, itisnot “soft” money as that term is commonly used,. and it is not “soft” money if that is
meant to suggest that it is unregulated. The notio'n_ of “-séﬁ” money is largely the result of an . -

- almost exclusive focus on fedéral reg;xlatién. Some_states have contribution limitations that are -
 more restrictive than the federal laws. From the perspective éf those states, the federal money is '
the “soft” money. |

III. TITLE 1 ARGUMENT

The provisions of Title I of BCRA cannot be reconciled with several critical
Constitutional pﬁnciples and protections. First, Title [ attempts to regulate what is clearly state
election activity; in doing so, it exceeds Congress” authority to regulate federal elections and -
impermissibly intrudes on state sovereignty. Second, Title I unduly restricts and, in some cases,
prohibits the political parties from engaging in the most basic speech and associational activities

in violation of the protections afforded by the First Amendment. Finally, Title I isolates parties
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and their speech and associational activities for mlreasonable-regulation not imposed on other
participants in the political process in violition of the Equal Protection component of the Equal
Protection component of the First and Fifth Amendments."

For purposes of the Argmnent, we hnve divided the Title I provisions challenged by the
California political parties into two sections: 1) those provisions defining “federal election
activities” and imposing a limit on the use of state-regulated'ﬁmds for those activities; and 2)
those provisions that restrict the raising and spending of state-regulated money by state and local, -
parties, including the prohibition on joint fundraising and transfers between party committees,
the prohibitions on the involvemnnt of certain party leaders in raising.and spending state- .
regulated money, and the prohibition on party expenditures and contributions to, and §olicitations .
on behalf of, certain'non-profit organizations.

A, The i)efixiition of “Federal Election Activity” and the Levin Limits on State- .
Regnlated Money Are Unconstitutional

BCRA prohlblts state and local’ parm:s from using non-federal, or state-regulated, money .

for “federal electlon activity.™* Under BCRA any amounts *“expended or disbursed” by astate |
or local party for “federal election actmty” must be made only from funds subject to the o

11m1tatlons, prohxbmons, anc_i reporting requirements of the BCRA — in qther words, from A
federally regulated money. 2 USC § 323(b). “Federal election activity” includes all of the

following:

" In an effort to avoid repetitious arguments, the California parties incorporate the Equal
Protection arguments presented by the McConnell and RNC plaintiffs, and respectfully refer the
Court to the appropriate sections of those briefs.

' Although Title I is primarily directed at political parties, the same provisions also
apply to any “association or similar group of candidates for State or local office or of individuals
holding State or local office.” 2 USC § 323(b). In other words, groups of State candidates or
officeholders are also prohibited from engaging in “federal election activities” unless they use
only federal money.
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. voter registration activity in the 120 days before any regularly scheduled federal

election;

. voter identification, get-out-the-vote, or generic campaign activity conducted in
connection with an election in which a candidate for Federal office appears on the
ballot; :

. a public communication that refers to a federal candidate and promotes, supports

attacks or opposes that candidate;

. services durmg any month of any party employee who spends more than 25% of
:hrs/her time in connection with a federal election.

With the excéption of vpter_ registration, BCRA “federahzeS” all of these activities by a
state or politic_#l party— with_out regérd to when they are undertaken. Further, with dle.}cxceptio_f_k of
the “public communications” provision, it d§e§ not require that the activi& be directed at any.
federal candidate, or that it even mention a federal candidate. The new law contains no
exemption for activities that are directly relate& to state or local candidates, or that mention only
those candidatés. Indeed, with respect to voter identification, GOTV and generic activities,
“federal. election activity” specifically includes “a public communication that refers §olel)¢to§g ,
clearly identified candidate for State or local office” if the activity is voter registration, voter ;.
identification or get-out—the‘-vote_ ét:tivity. 2USC. §§431(20)(A)(i)_,(ii); 43 1(20)(B):(i)'6

Virtually all_ party activity in support of stat'e and local candidates has a GOTV meés___agg,

For example, see:

¢ The regulations recently enacted by the FEC reflect some attempt to narrow the scope
of that statute’s broad language in order to avoid “federaliz[ing] a vast percentage of ordinary
campaign activity.” 67 Fed. Reg. 49067 (July 29, 2002) (Explanation & Justification). However,
plaintiffs note two things. First, the regulations themselves remain susceptible to extremely
broad reading, in particular the definition of “GOTV” (discussed further below). Second, two of
the Congressional sponsors of BCRA, Rep. Christopher Shays and Rep. Martin Meehan, have
filed a complaint to set aside those regulations as inconsistent with the langnage of the Act. See
Christopher Shays et al. v. Federal Election Commission, No. 1:2002¢v01984. (D.D.C. filed Oct.
8,2002). Because of the ambiguity in the regulations themselves, and because of the ambiguity
caused by the pending legal challenge, the Court should consider only the language of the statute.
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. 3 PCS/CDP/CRP 49 (mailgram for State Assembly candidate that provides »

election date and polling place);

. 3 PCS/CDP/CRP 51-52 (GOTV mail for state and local candidates that provides

date of election);

. 3 PCS/CDP/CRP 54 (phone script for State Assembly candidate urging resident

to “vote on Tuesday, November 3");

3 PCS/CDP/CRP 59 (doorhanger featuring only state and 1ocal canchdates

| prov1dmg election date and pollmg place mformatlon)

None' of these cominunieations mentionmfede'ral candidates. Under BCRA, all such. .
activities must be paid completely w1th federal funds, or a combination of federal fiinds and -
federally linifted “ievin Adieﬁdrnent”-mnde - |

The so-called “Levm Amendment” is found in BCRA section lOl(a) 20. S C.§
323(b)(2)). Under the Levm Amendment, state and local pames may pay fora portion of the
costs of certam “federal elechon actlvmes * with a new type of federally limited contnbunon Id
This new category of “Levm contnbunons consists of contnbutmns from any source allowed
under applicable state law but not to exceed 510 000 per donor per calendar year."” The
$10,000 hmlt applies even where the money is to be used for purely state or local candidate-
support activity or ballot measure advocacy if the activity falls into any of the “federal election
activity” categoﬁee. The FEC is directed by statute to determine the appropriate ratio of federal _

funds to federally-limited Levin funds for these activities. Jd.’ A number of party activities

3

'7 The Levin amount may be lower, or may be limited as to source, if state law imposes
lower limits or limits on the source of contributions for purposes of state elections.

'* As a result of its recent rulemaking proceeding, the FEC has developed new allocation
rules that govern the federal/Levin ratio as well as the federal/non-federal ratio for those
activities that remain subject to allocation but do not fall within the definition of “federal election
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must- be paid with 100% federal funds, without any use of Levin funds. Such activities include

any communication that refers to a clearly identified federal candidate or that involves the use of
a “broadcast” medium. Id.

In response to Requests For Admission, Defendant-Intervenors indicated that the
following activities constitute “federal election activity” and can only be funded with federally
regulated funds: |

. A géneric GOTYV mailer “Our voice is our Vote.. Keep Asian Pacific Families -
Moving Forward. Vote Democrat.” 3 PCS/CDP/CRP 177-178.

e A gen-éric GOTV mailer “On Nov. 5% We’re Voting For Ourselves. Vote
Democratic ‘96. It’s Too Important Not To.”- 3 PCS/CDP/CRP 180-181.

« A GOTV phone script featuring Jesse Jackson urging defeat for Prop. 38, the
school voucher-initiative. 3 PCS/CDP/CRP 197.

. A nonpartisan GOTV flyer giving mformatlon about the Black Voter Intumdanon
' Hotlme' ‘98. P3 CS/CDP/CRP 211.

.. A Delaware Democrat newsletter with information about the coordinated
c_ampaign_; 3 PCS/CDP/CRP 213-218.

. A GOTV mailer supporting a candicate for Mayor of Indianapolis; and four
* candidates for City Council. 3 PCS/CDP/CRP 220-223.

. A GOTYV doorhanger featuring three state candidates. 3 PCS/CDP/CRP 225.

. A vote-by-mail/GOTV phone script urging support for three state candidates. 3
PCS/CDP/CRP 244.

None of these communications mentioned a federal candidate.” The definition of

“federal election activity” simply does not take into account that the parties’ activities may have a

activity” (e.g., administrative costs). Under the new rules, the percentage of federal funds
required depends on which federal offices will be on the ballot in that cycle. 11 C.F.R. § 106.7.

' Defendant-Intervenors have agreed that each of these examples constitute “federal
election activity.” See Responses to Request for Admissions, 3 PCS/CDP/CRP 239.
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state or local, rather than a federal, focus.”® For example, voter registration is typically driven

more by state election activity than federal. 3 Bowler Decl. PCS/CDP/CRP 12-13; Erwin Decl. 3

PCS/CDP/CRP 408. All vote-by-mail applications will be “federal” activity, even if no federal
candidates are mentioned. See, e.g., 3 PCS/CDP/CRP 79-84. In addition, 40-50% of phone bank
activity is directed solely at local candidates. Bowler Decl. 3 PCS/CDP/CRP 15. These various

GOTV activities have typically cost CDP $7-8 million and CRP $2—4 million. Bowler Decl. 3

PCS/CDP/CRP 8; 3 Erwin Decl. PCS/CDP/CRP 409. These activities are directly subject to

federal regulatlon and spendmg lumts as the result of BCRA.

L * The Extensive: Regulatxon of State Election Activity Imposed by Title I
Violates the Tenth Amendment and Principles of Federalism

The courts have repeatedly recognized the “fundamental principle” that “our Con_étitutiqn :
establishes a system of dual sovereignty between the State and the Federal Government.”

Gregory v. Asheroft, 501 U.S. 452 (1991). The federal government was created as one of limited.

" powers, in which the States retained “a residuary and inviolable soveréignty.” The Federalist : ...
* No. 39, at 245 d. Madlson) Residual state soverelgnty was also unphclt in the Coristitution’s -

conferral on Congress of not all govemmental powers, but only dxscrete enumerated ones, Art. I,

s. 8, whlch lmphcatlon was rendered express by the Tenth Ameridment’s assertion _that “[tlhe
powers not delegated to the United States by the Constitution, nor prohibited by it to the States, v
are reserved to the States respectively, or to the people.” See Printz v. United States, 521 U.S.

898 (1997).

2 The FEC’s rules defining “GOTV” do not resolve this problem and, in some ways,
exacerbate it. 11 C.F.R. § 100.24(a)(3). The existing rule states that GOTV “includes, but is not
limited to” providing information to voters within 72 hours of an election about the date of the
election, the hours or the location of polling places. Id. Much state candidate mail provides
exactly this type of information. In addition, the rule expressly excludes communications by
state candidates referring only to state candidates. By negative inference, the rule includes
communications by party committees referring only to state candidates.
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The Court has often been called upon to determine whether authority to regulate ina
particular area has been granted by the Constitution to the Federal Government.or retained by the .
‘States under the Tenth Amendment, although it has also acknowledged that, in-many cases, “the
two ihquiries are mirror images of each other.” New Yorkv. United States, 505 U.S. 144, 155
(1992) (internal citations omitted). In this case, plaintiffs’ believe that the two: inquiries- do
indeed converge, but that under either inquiry, BCRA “oversteps the boundary between federal
- and state authority.”:-ld. at 159. |

In reviewing IjECAm 1976, the Supreme Court began its substantive discussion by, ... .-
stating that,“[t]he constitutional power of Congress to regulate federal elections'is well -
established Nt Buckley, 424 U.S. 1, 13 (1976). The Court noted that the power to regulate
:elections of members of the Senate and House of Representatlves was granted by Article I § 4,.
Lof the Constitution (although that authonty was not expressly placed at issue in the case). Id. at
::13 & fn. 16. T-he text of Art. I, § 4 reads-as follows: |
| The Times, -Places, and Manner of holdirig I;iecﬁons for Senators and

Representatives, shall be prescribed in each State by the Legislature thereof; but . . .

the Congress may at any time by Law make or alter such Regulations except as to :

the Places of choosing Senators. U.S. CONST. Art. 1, § 4.:

Implicit in Buckley’s comment was the understanding lthat Congress, in enacting FECA,
was asserting its authority only with respect to federal elections. When the scope of FECA was
-subsequently addressed more directly, this court concluded that ‘v“[i]t is clear from the statute'as
a whole that the FECA regulates federal elections only. This limit on the FECA’s reach
underlies the entire act.” Common Cause v. FEC, 692 F.Supp. 1391, 1395 (D.D.C. 1987).

In construing Art. I, § 4, the courts have been careful to distinguish between regulation of

federal elections and purely state election matters. In Ex Parte Siebold, 100 U.S. 371 (1879), the

Court concluded that state officials could be prosecuted for interfering with a federal election.
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While acknowledging that the presence of state elections on the same date would not deprive

Congress of authority to regulate the federal election, the Court went on to state: “We do not

'mean to say, however, that for any acts of the officers of the election, having exclusive reference

to the election of State or county officers, they will be amenable to Federal. jurisdiction.” Id. at
393. Similarly, in Oklahoma v. United States Civil Service C’ommission, 330U.S. 127, 143
(1947), the Court held‘that “the United States is not concerned with, and has no power to
regulate, local political activities as such...”

As the Court }-1as observed, in some cases the question of whether the federal government
is authorized to act is niecessarily related to whether th_e act in;vades the powers reserved by the
Tenth Amendment to thé.-state_ as sovereign entities. New York v, United States, 505 U.S. at 156
(observing that the Tenth Amendment “stafes but a truism th;t all is retained which has not been
surrendered”). Aﬁd, as reiterated in Gregory v. Ashcroft, “the States possess sovereignty
concurrent 'w-ith‘-.'that of the Federal Government, subject only to the limitations imposed by tﬁe

Supremacy C_laﬁse.” Gregory, 501 U.S. at 457 (citation omitted).

The limitations on Congressional ‘authority and the concomitant concern for state. . . .

sovereié,nty_ in the coﬁdﬁgt of ﬂleir own elections merged in Oregon v Mitchell, 400 U.S; | 1 i2
(1970). In cbnsidering whether Congress had autimrity to lowér the voting age for both state and
federal elections, Justice Black’s opinion concluded that this authority extended only to federal
elections as “the Fram;ars of thé Constitution intended the States to keep for themselves, as
provided in the Tenth Amendment, the power to regulate elections.” Id. at 124-25. While
acknowledging Congress’ broad supervisory authority over federal elections, Justice Black
cautioned:

On the other hand, the Constitution was also intended to preserve to the
States the power that even the Colonies had to establish and maintain their own
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separate and independent governments, except insofar as the Constitution

commands otherwise . . . No function is more essential to the separate and
independent existence of the States and their governments than the power to
determine within the limits of the Constitution the qualifications of their own
voters for state, county, and municipal offices and the nature of their own
machinery for filling local public offices.

. Id; See also Tashjian v. Republican Party of Conn., 419 U.S. 208, 217 (1986) (noting that “the -

Constitution grants to the States a broad power to prescribe the “Times, Places, and Manner of
holding Elections for Senators and Representatives,” which power is matched by state control

over the election for state oﬁices”); Calz_'fomz'a Democratic Party v. Jones, 530 U.S. 567, 590

(2000) (Stevens L dlssentmg) (“[a] State s power to determine how its ofﬁc1als are to be .

selected is a qumtessentlal attribute of soverelgnt)f’)

Whether V1ewed from the perspectwe of the limits upon Congress enumerated powers

under Art. I, § 4 or in terms of its mtrusxon on state soverelgnty, BCRA oversteps the

federal/state balance in the sensitive area of elections and unperrmsmbly mterfere_s with the
sovereignty of the states’ managernent of their own electoral affairs. BCRA “federalizes™  most.

electlon-related activities (not only of the state and local part1es but, in some mstances of state

candldates and officeholders as well) by sunply deﬁmng them as “federal elecnon acnvmes and o

thereby sub_]ectmg them to regulation. This restriction on state electoral actlvxty is not merely an
“indirect effect” of BCRA. See, e.g., ACORN v. Edgar, 56 F.3d 791 (7" Cir. 1995). The specific
langunage of BCRA engulfs virtually all election-related co_n;iuct, and the language used makes it
clear that state activities were contemplated as well as federal.

While it may be true that Congress does ﬁot lose its authority to regulate federal elections
when the states hold their elections on the same date, neither does that fact give Cengress the
authority to go beyond regulating as *‘necessary to insure the freedom and integrity of the .

[voters’] choice.” U.S. v. Classic, 313 U.S. 299, 319-20 (1941). The courts have upheld
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Congress” authority to prohibit criminal conduct in connection w1th federal elections (i.e.,
fraudulent registration or voting, vote buying, etc.). See, e.g., U.S. v. Bowman, 636 F.2d 1003
(1981). However, the authority exerted by BCRA goes beyond the power to regulate crirninal
conduct that may undermine the integrity of the process, and is exerted over completely lawful —

indeed, most would say, beneficial — activities (voter registration, voter identification, GOTV

‘activities) directed in large part, or even solely, at state and local elections and conducted in

accordance with state law.
BCRA requires no hexus whatsoever between the activities sought to be regulated-and the .

federal election other than the date of fhe election itself. Asnoted above, a state party

-commumcatlon that does nothmg more than advocate the election of a candidate for state office,

and refers to the date of the election, is “federal electlon activity” under BCRA Even under the -
F EC rules the exact same state and local electxon activities that may be ﬁmded completely with
state-regulated funds in an odd—numbered year are rendered completely “federal” if conducted in

connectxon w1th an electlon in whlch there may be only one federal candldate 11 C. F R.§

B -_100 24(a)(1 )

In its rulemakmg proceedmg, the FEC deﬁned “m connection w1th an electlon n whlch a ..
candidate for Federal office appears on the ballot” as “the period of time beginning on the_ date of
the earliest filing deadline for access to the primary election ballot for Federal candidates as

determined by State law” through the date of the general election: /d. Under California law, this

deadline is 88 days before the primary, or early December of the odd-numbered year. CAL. ELEC.

CoDE § 8020. This means that the exact same mailer on behalf of a local state legislative

candidate is “state” election activity if sent out in Virginia in November 2003,%' but is “federal”

' Virginia holds its elections in odd-numbered years.
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election activity if it is sent out iin California in December, 2003 or at any time in 2004. The
Virginia mailer may be funded completely with state-regulated money; the California mailer
must be funded entirely with federal money, or a combination of federal funds and federally
limited Levin funds.”

BCRA does not merely replace the previous administratively imposed allocation scheme..
with a new statutory allocation scheme. The previous allocation rules were specifically limited
to “geneﬁc” voter activities that urged general the public to register, vote or support the party’s
candidates “without mentioning a specific candidate.” (Former) 11 C.F.R. § 106.5(a)(2)(iv). . - .-
The former allocatién rules implicitly reflected FECA’s requirement that the Actonly covered. |,
expenditures that were for the purpose of influencing a federal election, and éupp_lied a
methodology for apportioning those &penditur‘es thai arguably had more than one purpose. -
Assuming (although it is by no means clear) Congress could maké_ a similar legislative
presumption that genéﬁc party activity is, at least in part, “for the purpose of infj_uenéing a

federal election,” it by no means follows that the same presumption can be made as to activities .

- that are clearly directed to state and local elections contests. By using the phrass “amounts

éxpended or disbursed” rath'ef than f‘expenditures” (which would have required a federal-
election-influencing purpose) and by deﬁning the scope of the covered acti\./itie's solelyin
temporal terms, Congress has completely divorced the definition of “federal election activity”
from any federal election influencing purpose, and impermissibly extended its regulatory

judgments over the state elections.

2 Tt should also be noted that activity in connection with any state elections on dates
other than the federal election dates (such as a special state election) is still federal election
activity if it is after the date for federal candidates to file. Similarly, if a special election is held
in an odd-numbered year for a federal office, the time between the filing of candidate papers and
the final election will increase the time during which election activity is “federalized.”
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If Congress could régulate any activity that could possibly affect a federal election, state
campaigns run by the candidates themselves could be regulated by Congress, as each necessarily
involves activities designed to affect voter turnout; candidates themselves often conduct their
own voter registration and GOTV activities that may, in turn, have an indirect impact upon
feﬂe‘ral candidates. Indeed, even ballot measure campaigns or legislative efforts could be said to
have some indirect influence on federal elections as the very presence of a controversial issue
may affect tumout among particular groups in the state.

- I addit_ion, by imposing its own significant limitations on thc; use of funds lawfully raised
under state -15w by state;and local political parties for use in their own elections, Congress has
effecﬁvely-inValidatéd-the choices made by those state governmehts for the conduct of_the_jr own
éiedtioqs. ‘There can be little dispute that the Levin limit, although imposed on state-regulated
funds, is si:n;ily another federally imposed limitation.?

California law limits contributions to the parties for candidate-related expenditures to
| $25,000. Coritributions for non-'candi'date—r”elated expenditures-a,re not limitéd. The $10,000
 Levin contribution ﬁmit is less than half the lumt that Célifomia ‘ha‘s declafcd to be appropriate
(and, presumably, noncorrupting) for cbntributions rt.o the ﬁoiiﬁ;ﬁal. parties for candidate-related
useé. In fact, the voters made a specific finding that contributions to the parties ha've an
“insulating” effect. 3 PCS/CDP/CRP 1193. The fact that California has decided to allow
unlimited contributions for other purposes also reflects a Speciﬁc policy decision that
expenditures for those other purposes do not share the dangers associated with unlimited

candidate contributions. Finally, the State of California has provided that its political parties may

B See Remarks of Former FEC General Counsel Lawrence Noble, Transcript of FEC
Public Hearing (June 4, 2002)(Levin money “is a different form of federal money . . .”) available
at http://www.fec.gov/pdf/nprm/soft_money nprm/transcript_of hearing20020604.html.
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make unlimited coordinated expenditures in support of their candidates and those expenditures
are expressly exempted from their candidates’ own voluntary expenditure limits.
In sum, the statutory scheme created by BCRA exceeds any reasonable authority to

regulate “federal elections” and imposes a specific campaign finance regime upon each of the

" fifty states which in many cases will be in direct conflict with the laws of those states. Califprnia

has expressly designed a campaign finance regime for its own elections that provides for the

political parties to play a central role in state and local elections, and has chosen cqptx-‘i_bu_t__i_gp and

_ expenditure limits with that goai in mind. To the extent that BCRA simply invalid_gte_s

California’s legislative plan, Congress has impermissibly intruded upon California’s rights asa
sovereign entity.
2. The Limits on Use of State-Regulated Funds Violates The Parties’
nghts of Free Speech.and Association Protected By The First
Amendment

As the Buckley decision made clear, controls on campaign contributions and expenditures

“‘operate in an area of th¢ mpst furidamenta_l First Amendment activities.” _Buckl,ey,f_ 424U.S. at

- 14. The Court emphasmed that “[d]lscussxon of public issues and debate on the quahﬁcatxons of

candxdat&s are mtegral to the operation of the system of government estabhshed by our
Constitution” and “it can .hardly be doubted that the constitutional guarantee [of freedom of .
expression] has its fullest and most urgent application precisely to the conduct of campaigns for :
political office.” /d. The Court observed that “[a] restriction on the amount of money a person or
group can spend on political commﬂnication during a campaign necessarily re(iuceé the quantity
of expression by restricting the number of issues discussed, the depth of their exploration, and
the size of the audience reached.” Id. at 19.

Buckley also made clear that limits on contributions and expenditures impinged on
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protected associational freedoms to the extent that contributions served to “affiliate” a person
with a candidate, and allowed like-minded persons to pool their resources in furtherance of -

common political goals. Id. at 23. The Court concluded that although contribution and

- expenditure limits both implicated “fundamental First Amendment” interests, expenditure

ceilings imposed significantly more severe restrictions on both freedom of speech and expression

 than did contribution limits. In upholding the contribution limits, however, the Court

acknowledged that “contribution rgstn'ctions could have a severe impac’i on political dialogue if
the limitations prevented candidates and political comi;_littees from amassing the resources..
necessary.for effecﬁve édVdéacy.” Id. at 21 The provisiéné of Title I of BCRA will have ) |
precisely this effect. |
a. The limit__iations imposed by BCRA constitute a substantial burden. .
Title 1 contains both contribution and expenditure limitations that directly limit the speech
and associzitibﬁal rights of state and local pblié;:al péu’tiesi The Levin Amendme_nt, in particular,

is an attempt to limit state and local party spending on certain election activities. Under the

- Levin Amendment, even if a state law allows a state party to 'acéept' a contribution of 'mo_re..tha'nf : - :;';3”

$10,000, the amount over $10,006 may not be u§ed for certain électiqn activities. Aétifnfties o
éharacterized as “federél election activities,” even state or local activities, must be fuﬁded with
federal money, or a combination of federal money and federally limited Levin money. The result
of the broad definition of “federal election acti?ity,” combined with the Levin limits imppsed
upon the use of state-regulated money, is that many expenses currently paid with non-federal
funds must now be paid either completely with federal funding or a combination of federal funds
and federally limited Levin funds. Although on its face designed to limit state and local party

spending on federal elections, it will necessarily and dramatically reduce spending by state and

CDP/CRP 28



local parties on their own candidates and issues.

To require that a particular expenditure be paid for exclusivély, or even in part, with
federal money has significant consequences. For example, CDP has raised approximately $4
million in federal money during each of the last several cycles. Bowler Decl. PCS/CDP/CRP 6..
Administrative expenses, which must be allocated in part to the federal account, have been |
iapproximately $5-6 million per cycle. A percentage of all administrative expenses must be paid
with federal money. This reduces the amount of federal money remaining for ioth.gr 'a,_lloc::ated
* expenditures such as GOTV that are deemed to benefit federal candidates (and are -ﬂ_;_grcforé also
allocated). This means that if additional activities (i.e., state campaign activities)_ must be funded. , .
wholly or in part with federal monéy, those aéﬁviﬁms come into direct con'lpetitiop- with .
administrative costs and other programmatic costs already allocated between federal and.non- . .
federal éccounts, as well as expenditures for the direct benefit of federal candidates. .

Although both parti;as have made gigraiﬁcant investments in federal fundraisjng, raié_ing_ .
federal money is more difficult and expensive thanlraisir_igl non-fedefél ﬁoney. See Boy«,{.‘:ler._]:).ecl-..__ :
3 PCS/CDPLCRP 6; Erwin Decl. 3 PCS/CDP/CRP 401. A review of ‘fedgral money raised by the- -
st'ate parties demonstrates that the amounts raised have remained felétively constant, with the
exception of CRP federal fundraising in 2000.%* Both parties have raised apprbximétely $4-8
million in federal money during the past several cycles (again, with 2000 being the abergaﬁon).
Federal money is expensive to raise; the a\-zerage contribution is quite low, and the more effective

| programs require a significant investment. See Bowler Decl. 3 PCS/CDP/CRP 22; Erwin Decl. 3

24 This increase is attributable to “top of the ticket” fundraising efforts by the Republican
national candidates that year. See Erwin Decl. 3 PCS/CDP/CRP 402. '
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PCS/CDP/CRP 401.7

The effect of the Levin Amendment will be to significantly reduce the ;state-regulated '
income available to the parties. Bowler estimates that CDP state-regulated income will be
reduced by 76-86%. Bowler Decl. 3 PCS/CDP/CRP 11-12. Erwin estimates that 47-69% of
CRP’s non-federal income would be unavailable. Erwin Decl. 3 PCS/CDP/CRP 21-24.%¢
Furthermore, because of additional BCRA limitations that severely restrict the ways in which
Levin Am_endmeﬁt contributions can be raised (discussed more fully below), it is,by no means
clear that the Califdn__l_‘ia parties can even count on the level of r;on_-fedefal contributions received
in the past. Such contributions cannot be solicited, received, directed, transfe"rré@ orspentbyor - :
in the name of any federal officeholder or federal candidate; or any national party committee
ofﬁcer or-agent; they c,anno_t be provided by any other state or local party committee; and they
‘cannot be solicited, re.cgived or directed through any joint party ﬁmdraising acti-v_iﬁes, even if all
the party committees are pért of the California party structure. ;Each of these restrictions is likely . .
to further limit the amount of Levin funds actually received_by‘ the parties.

The parties th_eréfore face the prospect of being required to fund a signiﬁqantly increased
: péfcehtagé of party_:._.e_lection, activity with either federal money or Levin funds that are, at best,
likely to stay rélatively stable or, more IikeI)" in the case of Levin funds, to decrease. The gap in
projected revenues and the historical cost of the parties’ activities are illustrated in Bowler Decl,,

3 PCS/CDP/CRP 46. This graph illustrates, based on historical income and expense figures, the

%5 Although the BCRA raises the limit on federal contributions to party committees from
$5,000 to $10,000, the number of donors actually contributing to CDP at the $5,000 level has
been less than 5%, suggesting that the number of donors who can or will actually double their
federal contributions to the parties is very small. See Bowler Decl. 3 PCS/CDP/CRP 28.

% These numbers do not include the loss of transfers, which would reduce the amounts -
further.
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projectéd federal and Devin income and the expenses of the paﬁy. The gap between the two
would have been approximately $12.5 million in the 1997-1998 cycle and apprbximately $16
million in the 1999-2000. /d.

| All of the state parties’ programmatic activities will essentially be competing against each
other (and against administrative costs) for limited federal/Levin dollars.?’ The parties will not
be able to do any television or radio advertisements, and tﬁeir state GOTV program (mail and
phones) will ’be reduced below the level of effective commuhication of the parties’ message.
'Bowler Decl. 3 PCS/CDP/CRP 20; Erwin Decl. 3'PCS/CDP/CRP 412. As a practical matter,
candidate support and GOTV aétivities, will remain 5 party priority, but will be greatly i'cduqed,
both in terms of the number of candidates supported and the level of support avaiiabie for a given
candidate; Voter registration and generic party-building activity will be greatly. redﬁcecl_pr;
- largely éliminated. Bowler Decl. 3 PCSYCDP/CRP 19; Erwin Decl. 3 PCS/CDP/CRP 415,

The.pafti&s currently orgénizé‘ and conduct most of the grass-roots cafnpaign actiyities.

Bowler Decl. 3 PCS)CDP/CRP 20. Candidates cannot, for the niost part, afford to.conduct these - -
o éctivitigs;_ they use the media or mail because these-kne;hods are miore effective for the money
spent. Nor do candidates have the infrastructure set up to conduét lﬁge-wﬂe grass-roots . .
activities. Both parties organize and support local party headquarters during an election. The
vast majority of these offices will have paid staff doing at least some training, recruiting, -
coordinating, etc. /d. If the parties cannot conducf or s'upport these activities, either from lack of
available funds or restrictions imposed on coordinating party activities at more than one level, .

these activities are likely to diminish. See La Raja Decl. 35-39; Snyder Decl. 13-15.

_ %7 Tronically, the BCRA will also increase the patﬁes expenditures for two already
expensive items: fundraising (which can only be done using federally permissible funds) and

accounting (which will have to be increased because of the monthly reporting requirements
imposed by the BCRA).
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b. The provisions of BCRA are not narrowly tailored.
Even'if the Levin Amendment is viewed as a “traditional” contribution limit, it must be
“closely drawn” to match a “sufficiently important governmental interest.” Nixon v. Shrink

Missouri Gov’t PAC, 528 U.S. 377 (2000). Assuming that the Levin Amendment was designed

" to address the perceived problem of non-federal transfers by the national parties to the state

parties (and assuming — without agreeing — that is a legitimate governmental concern), the Levin
Amendment is not at all narrowly tailored to address that concern, and its restrictions on state .
party spending of state-regulated money will prohibit a wide range of lawful state party spending.
Moreover, a éap on su.ch sp'endiﬁg (i.e., the $10,000 Levin limit) that is not adjusted in any way
for the size of the state or the population to be reached presents particular problems forlarge ..
states such as California. With all due respect to Senator McCain, when the cost of one...
statewide mail piece is approximately $260,000 (Bowler Decl. 3 PCS/CDP/CRP 20), $10,000 -
does not allow for a lot of communication. McCain Depo. 278 (“..You canprintalotof .-
hapdouts for $10,000.”)

\

__N_oi‘ i_s.the definition of “federal election activity” itself narrowly tailored to a legitimate

- government interest. The only nexus between the state and local election activities swept into .

this definition and federal elections is the fact that the state or local elections are held at the same

~ time (or even, perhaps, within the same general time frame). Given the significant First -

Amendment burdens caused by these restrictions, more of a nexus must be required. The current
statutory definition is substantially overbroad and includes much state and local election activity
which the government cannot properly regulate, even apart from any federalism concerns.

A related constitutional concern with respect to the definition of “federal election

activity” is the problem of vagueness. As can easily be seen from above, the statute’s failure to
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define “federal election activity” and, particularly “get-out-the-vote” activity, more clearly,

makes interpretation exceptionally difficult. The failure to define “promote, support, attack or

oppose” i$ similarly problematic. For example, does an invitation to an event at which a member

of Congress will be featured “promote™ that member? See, e.g., 3 PCS/CDP/CRP 204-205. If

the party sends out a mail piece public.izing a Senator’s endorsement of a paﬁicular ballot

" measure, does that piece “promote” the Senator? See, e.g.; 3 PCS/CDP/CRP 368-369.

A review of the rulemaking proceeding before the FEC reveals significantly differing

- views about the proper interpretation of BCRA’s provisions:. A-legal challenge to the

Commission’s interpretation is now pending. Ultimately, the Commission disagreed with its

own General Counsel about key definitions. Détermining which 'get-out~the-vot_e. activityis -

 “federal election activity” and which is not posed a challenge even for the bill’s principal

sponsors. See McCéin-Depb.. 275 (asked abquf nonpartisan flyer at App. 211: “I’d have toask:

the experts and get back-to you...”); Feingold Depo. 200 (asked about radio ad in pi)positipn to .

- affirmative action initiative: “I’'m not absolutely certain. I’d have to sit down and, think it.
‘through awhiie and read the statute and think about it alittle bit.”)** Where the law cannot .

- clearly be discerned, they may “trap the innocent by not providing fair warning” or foster

“arbitrary and discriminatory application.” 1d.?’

2 Plaintiffs served Requests For Admissions in this case, well after the FEC had adopted
its Title [ rules, asking whether particular communications constituted “federal election activity.”
The FEC responded that these requests raised “pure issues of law.” See, e.g., 3 PCS/CDP/CRP
262. Hundreds of party committees across the land are now left to decipher these “pure issues of
law” for themselves. '

 These rules often operate in the context of highly charged electoral competition.
Complaints are often initiated by a political opponent, or supporters of an opponent.
Investigations can be lengthy, expensive and intrude heavily upon privacy and associational
interests. A law that is vague invites such complaints, and makes resolution difficult and
unpredictable because judgment and interpretation are required.
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‘Given the Act’s increased civil and cﬁminal penalties, the inability to clearly understand
the scoi)e of the Act is extremely troublesome for political parties, who are among the most
active participants in the political process. There are only two ways of dealing with this
uncertainty. One is to adopt a cautious approach; the vagueness of the terms make it inevitable

' that participants in the political process are likely to “steer far wider of the unlawful zone...than if
the boundaries were clearly marked.” Buckley, 424 U.S. at 41, fn. 48 (citations omitted).-
Second, the parties could request advice from the FEC. This course essentially-subjects their

~ communications to an uﬁwarranted foim of prior festraint,— a restraint that is especially onerous in

‘the contc-sxt of'poliﬁcal campaigns. Furthermore, as a practical matter, éampaign decisions are

typically made undér the kinds of time pressures that do not allow several months for a response
to a request for advice. -

The parﬁes cahndt possibly raise the money under the federal limits necessary to reach.a
massive California audience in a meaningful way. Eveﬁ where money is évajlablg; the absence
of any clear rules as to which state andilocal' activities are subject to federal regulation.and which -
are not is likely to cause the parties to forego those activiti_es. Congn_ass' has failéd to prépc:lx.
narrow the focus of “federal” activities in any meaningful way, and has in_xposeg_i.;_a limit upon the
‘parties’ abilities to spend state funds that is completely unrelated to the likelihood of coﬁption
or the appearance of corruption of federal candidates. The result is that, while the impact on
federal elections may be negligible, the effect on state and local election activity will be
enormous and will reduce that activity below the lével of effective advocacy. Bowler .Decl.
PCS/CDP/CRP 81-91.

B. Restrictions on The Parties’ Ability To Raise and Spend State-Regulated
Funds Violate the First Amendment

The restrictions imposed by the broad definition of “federal election activity” and the
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Levin limits on »spending are exacerbated by related meisions of Title I that prohibit _thé state
“and local parties from engaging in various forms 6f traditional “organ_ization_al” behavior.

" The First Amemiment embodies a “profound national commitment to the principle that
debate on public issues should be uninhibited, robust, and wide-open.” New York Times Co. v.
. Sullivan, 376 U.S. 254 (1964). The courts have écknowlédged on many occasions that political
parties play a central role.in public debate about i1ssues and candidates. “Repres;entativc
. democracy ir; any poé_ulogs unit of government is unimaginable without the ability of citizens to

. band together in promoting among the electorate candidates who espouse their political views.”

, -Cali_'for_jnia Democratic Party v. Jones, 530 U.S. 567, 574 (2000) They have likewise repeatedly ... . -

. recognized that the Eirst Amendment protects “the freedom to join together in furtherance of-

common political beliefs.” Id. at 574 (citing Tashjian v. Republican Party of Conn.,479 U.S. at . .« .

214-15); See also Eu v. San Francisco County Democratic Cent. Comm., 489 U.S. 214 (1989).
_In spite of the extremely high degree of protection afforded political speech and .

- association, BCRA i;w'olv&s a comprehensive and multifaceted scheme to separate the \?aﬁous

h party‘_units from each other and to impose government regulation oni tﬁe parties’ “inte_rhal

- processes.” As the Court made clear in Eu, restrictions on ti:e parties’ internal organization
substantially burden associational rights and must be justified by a compelling state interest. Eu
489 U.S. at 229 (stating that a political party’s ‘determination...of the structure which best allows
it to pursue its political goals, is protected by the Coﬂstitution.’) The Constitutional protection
extends not only to diréct interference, “but also from being stifled by more subtle government
interference.” Healey v. James, 408 U.S. 169, 183 (1972) (quoting Bdtes v. City of Little Rock,
361 U.S. 516, 523 (1960)). While there may be some disagreement as to whether the BCRA’s

restrictions on the party are “direct” or “subtle,” they are clearly real.
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These restrictions or prohibiﬁons suffer from the same defects as the attempt to regulate
“federal election activity” — they are both overbroad and vague. Fundamentally, BCRA_ reflects
a judgment that the use of “soft money’_ > (or “non-federal” money) should be limited or prohibited
notwithstanding that such money is, by deﬁnition,‘lawful and regulated in many state contexts.

T the extent that BCRA attempts to impede the lawful raising and spending of such money by

* state and local parties, it runs directly afoul of the First Amendment protections afforded to those

lawful uses of non-federal money and those lawful activities that involve raising or spending;
such money. In an effort to define the prohibited conduct as broadly as possible, Congress has

promulgated the kind of “[b]road prophylactic rules in the area of free expression [that] are. -

- suspect.” NAACP v. Button, 371 U.S. 415, 438 (1963). To the extent that BCRA imposes a..

virtual “ban” on every activity having to do with non-federal money (which, by definition, - -

includes all stﬁt_e-rggulated mohey), the provis:ibns are not at éll'narrowly tailored. They prohibit

‘an extremely wide range of coﬁstitutionally protected conduct and completely lack that

“[plrecision of regulation [that] must be the tovchstone.” 7d.

It is also readily apiSarent that much of the burden on speech and associational rights is

the result-of broad tém that are, in many cases, undefined and involve some subjectivity. As

the Court originally noted in Buckley, “[c]lose examination of the specificity of the statutory
limitation is required where, as here, the legislation imposes criminal penalties in an area
permeated by First Amendment interests.” Buckley, 424 U.S. at 40-41. Here, the BCRA.. has .
increased the criminal penalties, making issues of statutory clarity all the more important.
1. Prohibitions on Transfers and Joint Fundraising of State-Regulated
Funds Impose Substantial Burdens That Are Not Narrowly Tailored

To Meet a Compelling Government Interest

BCRA Section 101(a) (2'U.S.C. §§ 323(b)) requires that each state or local party raise its
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own Levin funds and prohibits the transfer of such contﬁbtxtibns Between state or local party
committees, or between the national party committee and any state or local party committee.
This section also provides that a state or local party may not pé‘ly'for “federal election activities”
with a Levin contribution if it is “solicited, received or directed” through joint fundraising
activities at the state and local level, and that the state or local party may not pay for any “federal
election activiﬁes” with federally permissible contributions transferred, contributed or provided
by any national party committee or any other state or local party committee. 2U.S.C. §. .
323(b)(2)(B). Inother words, BCRA not only prohibits ihe transfer or joint fundraising.of Levin
funds, it also prohibits the transfer of federal money between poliﬁéal party units if that money is
to be used for “federal election activity.” Although this restriction is presumably.inte;ndgd;tp
address the nﬁﬁdnal party transfers, the prohibitions on transfers of Levin funds are not -limi;pd to
transfers from, or joint ﬁlhdraising with, the national party committees; they apply with equal
force to tr'axisfers between t_he state and local party committees, as well as joint fundraising. -
activitiesaihong the state and local parties. They are also not limited in terms of the size of;the
cqntn'butioris; large and small transfers gl'ike.a:e complétely prohibited. |

The prohibiﬁon on transfers of state-regulated funds Betwee‘n the various party units and -
the prohibition on joint fundraising of state-regulatéd funds are direct impediments to the state
and local parties working collectively to “conduct[] the party’s campaigns,” as required by State
law. The transfer prohibitions ﬁpply even to federally permissible money if it is to be used for
“federal election activity.” 'Federal money is, by definition, money raised in compliance with all
of the federal limitations as to both source and amount. Itis money that has been determined by
Congress to be noncorrupting if used directly to support a candidate. It is inexplicable how a

limited contribution, twice removed from the source, through two party committees, can be
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corrupting even though the initial contribution is not. The same is true as to the transfer of
Levin funds among the state and local parties. Transferring money already raised within certain
- limits, not to a candidate, but to another party committee, cannot be said to be circumventing
such limits. Similarly, a joint fundraising activity for Levin funds with another party committee,
wlllere' the ﬁnds to be raised are stétutorily limited and are legally permissible as io both
committees, cannot lead to either corruption or the appearance of corruption. Fundraising is both
-a form of protected speech and a protected associational activity; it does not be_gomg any less .
| .prbtécted because 'it is do'né jointly. The joint fundraising prohibition, like the Ptl_jge_r provisions,
isan absolute ban. It is not tai_lored to:address a legitimate problem, and is not limited:to .
activities that have the potential for éorruption or the appearance of corruption. L
| It is'the nature of politics that some races. will be closer than others and some races will
* be perceived by the parties to be more significant than others. In addition, a victoryina
"pa'rticular\race rhay well have benefits for the party as a whole and its. members__ beyond the actual
race itself. In these cases, the parties should have the freedom that other organizations have to
iha_k‘é basic orgmﬁzational decisions about where money is best spent. These decisions ret-l__gq_‘;_.thc
-::"grOub’s collective d"ecision—making and priorities. Thxs interference with the right to self- _ .
governance is subject to strict scrutiny. California Democratic Pérty, 530 U.S. at 582. The
argument that these restrictions will be “beneficial” for the parties because it will force them to
retum to thei.r “grass-roots” should be rejected in this case just as the courts have rejected such
paternalistic attempts to substitute the government’s choices for those of the parties in the past.
Id.; Tashjian, 479 US at 552.
The prohibition on transfers (as well as contributions to other organizations) can also be

viewed as an absolute ban on “spending” subject to strict scrutiny under Buckley. Under this test,
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the prohibition would surely fail, as there is no compelling governmental interest justifying a
compléte ban without regard to the amount or purpose of the expenditure, or any other reasonable
criterion related to a legitimate and articulated purpose.
Whether viewed as a restriction on the parties’ internal operations or as 2 spending limit,
these restrictions are not narrowly drawn to meet a compelling government interest.
| 2. The Prohibitions on Fundraising of State-Regulated Funds By Party
Leaders Imposes a Substantial Burden That Is Not Narrowly Tailored
To Achieve a Compelling Governmental Interest
A second critical area restricted by BCRA is the'role of nétional party officers, candidates .
“and officeholders and their agents.in raisin_g"or spending “Levin contributions.”. BCRA Section .
101(a) (2 U.S.C. § 323(b)) provides that a Levin contribution may not be used for “federal - -
election a;tivity,” if it is “solicited, received, directed, transferred; or spent by” an officer or. -
“agent of any national party committee, or any federal candidate or officeholder.. As stated above, .
the political parties are designed as 'representativé bodies to have a great deal of “ovérlap” m
their membersh_ip -and_leade’_'rship at'the natibnél, state and local levels. For example, certain stéte
- officers are autoﬁmatically members of the national party.’ Indeed, several of me§1§t§te ofﬁgqg
' -fi»’/ho- are piaintiﬂ's-in this action are also on their éarty’s national committees and, in some cases,
on the national party’s executive committee. 'I'orreg Decl. 3 PCS/CDP/CRP 97; Morgan Decl. 3
PCS/CDP/CRP 490-91. To the extent that these individuals are considered “officers™ or:
*“agents” of the national party, tﬁcy are prohibi_;ed from any involvement in raising or spending
Levin funds — both of which they would be doing in their capacities as state party chairs and
officers.
BCRA also prohibits federal candidates and officeholders from assisting a state or local

party in raising non-federal funds even to be used exclusively for state or local elections, unless
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those funds meet the federal limits and source restrictions. BCRA allows féderal candidates and
officeholders to “appear” at fundraising: eventé but prohibits them from any involvement in
“fundraising. 2 U.S.C. §323(e)(3).

The prohibitions on federal candidates,‘oﬁiceholders, and national party leaders,
including those who may also have leadership roles in the state or local pa;ties, from “soliciting,”
“receiving,f’ “directing,” and “spending” pose special problems as tﬁey present direct re_s;cxictiong_

| on speecﬁ and association. The solicitation of contfibt_:ﬁpns ~— as opposed to the making of
* ;contributions - is _-pro_t_ect'éd speech; and restrictions on the ability of an organization to solicit . ...
' funds are subject to-“exacting First Amendment scrutiny.” Riley v. National Federation of the. . .
Blind of North Carolina, 487 U.S. 781, 788 (1988). Such restrictions must be narrowly tailored |
to achieve a compelling .go.vémmentalj..interest-. See also Schaumberg v. Citizens For A Better
.Enviro.n.ment, 444 U.S. 620 (1980). The Schaum'berg case struck down a restriction on _ddor-to;_ :
door sé]icitation that did not meet certain local _req_uirements;: the court noted that solicitation “is.
" characteristically intertwined with-infonnaﬁv;: gnd perhaps pérsuasive- speech seeking support _fpr _
: partic_ular causesor for partlcu]ar vie;ws on economic, political, or social issues.” /d. at 632. The
. Court indicated that tl;is kind of lifniiétion- on expression required both a sufﬁcieptly strong
governmental interest and narrowly drawn regulations. Likc- the ban on transfers, the bar.l on
soliciting is not tailored in any way. |
In addition, the restrictions on various officials “soliciting” “spending” *‘or “directihg” :
non-federal funds (and, in some cases, federal) will also seric;usly and adversely effect the
process of “conducting the party’s campaigns.” The parties, and their officials at all levels, are
bound together not only by ideology, but also in the common enterprise of electing candidates up

and down the ticket. In various ways, the state parties attempt to coordinate their efforts, reach.
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out to their core consﬁtucncics and allocate their collective resources to achieve both electoral
goals aﬁd ideological goals. Both of the California state parties have fairly well-established
organizational structures for their campaigns: the Democrats have the “Coordingted Campaign,”
and the Republiéans have the “Victory Plan.” These “campaign operations™ involve
representatives of the nﬁtional, state and local parties, as well as representatives from the federal
candidates onthe ballot in the coming election and constituent groups in the state that have
historically provided strong party support, coming together to assist in the election of . thc';:,piagties’
candidates at all levels. The focus of these discussions is to assess available resources, ma]{e
decisions about how best to zillocate available resources, and set collective goals and pﬁo;;it_igs. .
Because much of this activity involves discussions that touc_:h on fundraising, campaign .

o .strategies,- and spending: prioritfes, the mere parﬁcipaﬁon of national, staie and local
repx:esentatiVes of political parties in such meetings may subject p.a.nicipants to inquiries about
their discussions and possible enforcémcnt action. If these persons have to worry.about whether

‘their discussions amount to “soliciting,” “receiving,” “directing,” or “spending” non-federal

‘money, and whether their communications might subject them to extensive admirﬁst;:__atiy;i .
investigation and even pbssible cnmmal prosecution, it will be virtually impossib_l_e to engage in
the kind of collective planning and decision—making. required in election campéigns. Since the
“coordinated campaign” or “victory plan” are conducted on a statewide basis, and the focus is on
state resources and state elections as well as any federal races, it is inevitable that such
discussions will involve the spending or raising of non-federal funds -- prohibited speech, The

- ability of the parties to “conduct a party campaign” and to work to disseminate a coordinated
message under thesé circumstances will be significantly impaired, if not completely destroyed.

In addition, the persons prohibited from these activities are the parties’ leaders. The
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candidates and officeholders are the most visible representatives of the parties. The parties’
candidates at all levels are their standard-bearers. Although they may or may not be formally
“officers,” they are the face of the party to the party membership as well as the public at large.
The federal candidates and ofﬁéeholders are often better known than state or local candidates.
This is particularly true in a state like California with term limits for state legislators and
significant turnover. Members of the party and, especially, persons actively engaged in

' supporting the party, enjoy meeting the candidates — including federal candidates — and hearing
them discuss issues in a particular campaign or in the news. Many organizations engaged in

o ﬁmdraising use “celebrities” or similarly well-known spokespersons to sﬁmulate enthusiasmand ..

 excitement over the organization’s program. Bowler Decl. 3 PCS/CDP/CRP 22. Parties are not

- significantly different in this regard, and the prohibitions of BCRA unreasonably.deprives the

“* parties of the assistance of some of their most successful and popular representatives. Moreover, .

it prohibits the parties’ leaders from participation in one-of the parties’ important enterprises —
- . raising .ﬁmds neededffo sustain the parties, support their electoral goals and disseminate their
7+ - message. Although caﬁdidatés and §fﬁc_eh91ders can appear at fundraisers, they cannot “solicit” s
non-federal funds on behaif of the state parties. The absence of a clear ling Betwcen ihége
activities will put candidates and officeholders at risk with respect to participating in such events .
and is likely to cause them to minimize these events or avoid them altogether. As noted above,
this ban is not narrowly tailored to address a particular problem,; it is a general prohibition that
includes legitimate fundraising activities that are permissible under state l'aw.
Finally, state or local party officers who also serve on their party’s national committees
run the risk that, in raising non-federal funds for their state parties, they may be accused of

raising those funds as an officer or agent of the national committee. The burdens imposed on the

CDP/CRP 42



parties’ spéech and éssociation rights by a rule that -;estricts its officers and representatives from
fundraising, or from paxﬁcipaﬁng in spending decisions, are substantial.

' The asserted interest here is to prevent donors from currying favor with federal candidates
and officeholders, thereby creating the reality or appearance of corruption. Clearly, that interest
is not served at all by preventing state party officials, who are not candidates and who serve as
members of their party’s national committee or as officers, from raising state-regulated funds for

| their own state parties. Nor is; it served by restricting federal officeholders from raising state-

regulated funds for state and local parties; for use in state and local elections. Giygn—.:ﬂxat under:

" BCRA federal officcholders are free to raise unlimited amounts for nonprofit organizations, from. . .-

any source, as long as the contribution is not “earmarked” for federal election activity, 2 U.S.C..
" §323(e)(4)(A), it cannot be said that restricting federal officeholders ﬁ'om_raisir_lg- state-regulated
funds for party commitfees is “narrowly tailor_ed”- to serve the asserted interest. -For that reason,

the restrictions on solicitation of state-regulated funds to party committees, by state party
officials who serve as ofﬁ_ce‘rs, agents, etc: of national parties, and by federal ofﬁg§~hd_ld¢rs and
' candidates, is unconstitutional.
- 3. The Pr@hibitl;oﬁ on Contributions to, and Solicifations For, Certain
Non-Profit Organizations by State and Local Parties Imposes a
Substantial Burden That Is Not Narrowly Tailored To Achieve a
Compelling Governmental Interest
BCRA Section '101(a) (2 U.S.C. § 323(d)) prohibits parties from making “donations” to
organizations organiZed under 501(c) of tile Internal Revenue Code that have made any
| expenditureg for a “federal election activity.” Because of the broad definition of that term, this
provision prohibits contributions to, or solicitations on behalf of, many organizations that do not

make expenditures in support of or opposition to any candidates -- federal, state or local. It

includes organizations that are engaged only'in nonpartisan activities, as well as ballot measure
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committees (which are typically 501(6)(4) organizations). Bowler Decl. 3 PCS/CDP/CRP 24;
ErWi_n Decl. 3 PCS/CDP/CRP 393-94. In California, there are usually a large number of ballot
measures, both in the primary and general election, and at both the state and local level. The

November, 2002 general election includes seven statewide measures. The San Francisco. ballot

+ includes an additional 20 local measures. Bowler Decl. 3 PCS/CDP/CRP 15. Since the

committees formed to support or oppose these measures are by their very nature involved in
GOTYV activities, donations.to thgs_e committees will be prohibited.

BCRA prohil?_its the parties from participating in bailot measure camﬁaign_s - cax,gpajgns; :
in which some of the most significant state and local issues are debated apd declded. .Thg.by-

laws of both parties allow them to make endorsements on ballot measures, and_;he parties ,

- regularly.do so, at both the state-and local level. Some of the most significant political, -

developments in California have involved the initiative process - issues such as affirmative .

action, limitations on state and local taxation, immigration, ihsurancg reform, welfare reform,

restrictions on union membership, and term limits have all been the subject of ballot measures in

. recent years. The ban on contributions to these organizations means that the partiesmaynot . .

§xp:és§ their support or opposition to such measures by contributing to those campaigns.

| - The prohibition also appears to prohibit the pz:irties -ﬁ‘om making “in-kind” contributions
to such a committee. The parties commonly communicate their support or opposition by
‘including it in mail pieces that contain. a combination of candidate and ballot measure
endorsements. See 3 PCS/CDP/CRP 59 (doorhanger featuring endorsement of Prop. 45 — local
option on term limits). Under California law, each reference to the ballot measure consititﬁtes an
“in-kind” contribution.to the benefitted committee unless done completely independently of the

committee. The effect of this provision will be to prohibit all party expenditures on ballot _
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‘measures, unless those are done completely independently of the ballot measure committees.s"

Political parties have a First Amendment right to make contributions in ballot measﬁre
_ campaigns. See, e.g., First Nat’l Bank of Boston v. Belloti, 435 U.S. 765 (1978) (holding a state
* cannot constitutionally prohibit corporations from making ballot measure contributions or
. expenditures., as risk of corruption is not present); Citizens Against Rent Control v. City of
Berkeley, 454 U.S. 290 (1981) (holding contributions to ballot measure committee can not be
constitutionally limited, as there is “no significant state or pﬁblic interest in qurt_ailin.g debate and
discuSsioh of a ballot measure™). BCRA indirectiy- iﬂlposes, essentially the same restriction by .
prohibiting ;:ontributions to certain kinds of organiiations - 501(c) organizations.—
organizations that (among other things) support or oppose ballot measures. This prohibition - -
constitutes an unconstitutional interference with the parties’ rights to-make contributions to
support or oppose baliot measures -- rights that have been clearly articulated by the court. No.
new or additional governmental interest justifies this restriction.

Even if ‘Cohgréss meant only-to include other 501(c) non-profit groups, it'is.an
unpemn551ble lmutatlon on the part1es nghts to associate with those- groups, and to contribute as
" ameans of expressmg that assocxatlon Buckley, 424 at 25. The state parties have both made
contributions to a range of ideological organizations, many of which are involved in nonpartisan
voter registration or GOTV activities. For example, CDP has made contributions to the A.
Phillip Randolph Foundation, 2 501(c)(3) organization that does nonpartisan voter registration.*!

In addition, many party officials are also actively involved with non-profit organizations and

* Defendant-Intervenors agreed that both direct or in-kind contributions would be barred
to a BCRA 501(c)(4) ballot committee. See Responses to Request For Admissions, 3
PCS/CDP/CRP 248.

3! Intervenors have agreed that such contributions would be barred under BCRA. See
Responses to Request For Admissions, 3 PCS/CDP/CRP 248.
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foundations; the vagueness of this provision leads to the conclusion that a party official céqld
violate the law (and be subject to criminal penalties) simply for contribuﬁng to his or her church,
if the church has engaged in non-partisan activities encouraging (or assisting) its members to
vote.

Manifestly, section 323(d) is not tailored to any candidate corfuption and, indeed,
includes groups that are not even federal committees and do not make contributions to federal
candidates or otherwise participate in federal elections. It 'ca_nnot withstand the required level of
: ICOnstitut_ional scrutiny. There is no justification, let alone a compelling one, for extending the

'prohibiﬁon, on contributions and solicitations to these organizations, or for allowing these
'- iﬁherently vague and unreasonable restrictions to chill contributions for these organizations, or
. solicitations on their behalf, by party officials or “agents.”
“ IV. FITLE Il ARGUMENT - see separate section
A »TI’,I'LE III ARGUMENT - see separate section -
'VI. CONCLUSION |
Plaintiff Califonia political parties submit that BCRA simply goes too far. It
: findamentally changes the political process in ways ﬁat may not have been fc;reseep, even by 1ts
" “supporters. It dramatically alters that balance between the federal government and the states m
the sensitive area of state elections, and thereby violates basic federalism principles. It intrudes
upbn political speech gnd association in ways that eviscerate cherished constitutional protections.
It is unfortunately a case where the cure is more dangerous than the illness. It should be rejected.
Wherefore, based on the foregoing, plaintiffs respectﬁﬂly requegt that the challenged

provisions be declared unconstitutional and unenforceable. .
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