IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
TENNESSEE CONFERENCE of the )
NATIONAL ASSOCIATION for the )
ADVANCEMENT of COLORED )
PEOPLLE, et al., )
) NO. 3:20-cv-01039
Plaintiffs, )
) JUDGE CAMPBELL
V. ) MAGISTRATE JUDGE FRENSLEY
)
WILLIAM LEE, et al., )
)
Defendants. )

ORDER

Pending before the Court is a motion for summary judgment on Counts Four, Five, and Six
filed by Defendants Trey Hargett (“Secretary Hargett”) and Mark Goins (“Coordinator Goins™)
(Doc. No. 150), and a cross motion for summary judgment on Counts Four and Six filed by
Plaintiff Tennessee National Association for the Advancement of Colored People (“TN
NAACP”) (Doc. No. 153). The motions are fully briefed as to Counts Four, Five, and Six,
and ripe for consideration. (Doc. Nos. 182, 190, 180, 192). For the reasons set forth in the
accompanying memorandum, the motion for summary judgement filed by Secretary Hargett
and Coordinator Goins is DENIED as to Counts Four, Five, and Six, and TN NAACP’s
motion for summary judgment is GRANTED as to Count Six and GRANTED in part as to
Count Four.

IT IS FURTHER ORDERED that, as soon as reasonably practicable, counsel for
Secretary Hargett, Coordinator Goins, and TN NAACP shall meet in person and confer about
the language for the injunction that will be entered as to Count Six. On or before May 3,
2024, Secretary Hargett, Coordinator Goins, and TN NAACP shall file an agreed proposed
injunction as to Count Six or notify the Court that the parties could not agree on the injunction
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IT IS FURTHER ORDERED that all parties in this action shall participate in mediation
as to Counts One, Two, Three, and Four within 60 days of the entry of this Order. On or before
May 3, 2024, the parties shall either notify the Court whether they each agree to mediating with
Magistrate Judge Newbern or, in the alternative, jointly file a list of three proposed mediators

agreeable to each of them, from which the undersigned will then select a mediator.

W = LI

WILLIAM L. CAMPBELL, JR. ¢/
CHIEF UNITED STATES DISTRICT JUDGE

It is so ORDERED.
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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION
TENNESSEE CONFERENCE of the )
NATIONAL ASSOCIATION for the )
ADVANCEMENT of COLORED )
PEOPLLE, et al., )
) NO. 3:20-cv-01039
Plaintiffs, )
) JUDGE CAMPBELL
V. ) MAGISTRATE JUDGE FRENSLEY
)
WILLIAM LEE, et al., )
)
Defendants. )
MEMORANDUM

Pending before the Court is a motion for summary judgment on Counts Four, Five, and Six
filed by Defendants Trey Hargett and Mark Goins (Doc. No. 150), and a cross motion for summary
judgment on Counts Four and Six filed by Plaintiff Tennessee National Association for the
Advancement of Colored People (“TN NAACP”) (Doc. No. 154). The motions are fully briefed
as to Counts Four, Five, and Six, and ripe for consideration. (Doc. Nos. 182, 190, 180, 192). For
the reasons set forth more fully below, the motion filed by Hargett and Goins will be denied and

TN NAACP’s motion will be granted in part and denied in part.

I. INTRODUCTION
A felony conviction does not always result in the loss of voting rights in Tennessee because
of the structure of Tennessee’s constitution and discrepancies in Tennessee’s disenfranchisement
statute. Counts Four, Five, and Six of the present case arise from Tennessee’s voter registration
form for elections for Federal office and policies for processing those forms from applicants who

have been convicted of a felony.
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In Count Four, TN NAACP claims that Tennessee’s form to register to vote in elections for
Federal office (hereinafter referred to as the “State Form”) fails to inform applicants of Tennessee’s
voter eligibility requirements, in violation of the National Voter Registration Act of 1993
(“NVRA”). (See First Amended Complaint, Doc. No. 102 49 153-57). In Count Six, TN NAACP
claims that, since 2014, Tennessee has implemented a policy of rejecting forms to register to vote
in elections for Federal office on which applicants indicate they have a prior felony conviction and
requiring those applicants with a prior felony conviction to provide documentary proof of their
eligibility to vote, in violation of multiple sections of the NVRA. (See id Y 162-68). Count Five
is brought under 42 U.S.C. 1983. In that Count, TN NAACP claims that Tennessee’s policy of
rejecting all voter registration forms on which the applicant affirmed they have a felony conviction
violates eligible voters’ fundamental right to vote in violation of the First and Fourteenth
Amendments. (See id. | 158-61).

In Counts Four through Six, TN NAACP seeks a preliminary and permanent injunction
enjoining Hargett and Goins, in their official capacities, from rejecting valid voter registration
applications from eligible voters and requiring Hargett and Goins, in their official capacities, to
create registration forms and policies that comply with the NVRA and do not impose an undue

burden on the right of eligible citizens to register to vote, including:

i.  specifying the eligibility requirements on all registration forms,
ii.  modifying the state voter registration form such that it can be used by all eligible
citizens even if they have been convicted of a felony,
iii.  modifying the online voter registration portal such that it can be used by all eligible

citizens even if they have been convicted of a felony, and
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iv.  issuing statewide guidance prohibiting the requirement that people with convictions
provide documentary proof of their eligibility and proscribing the rejection of valid
voter registration applications from eligible voters because the applicant has a

felony conviction.

(See First Amended Complaint, Doc. No. 102 at PagelD # 658-59).

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY!

Article 1, Section 5 of the Tennessee Constitution provides that “[t]he elections shall be
free and equal, and the right of suffrage, as hereinafter declared, shall never be denied to any person
entitled thereto, except upon conviction by a jury of some infamous crime, previously ascertained
and declared by law, and judgment thereon by court of competent jurisdiction.” Tenn. Const. art.
I, § 5. This provision is not self-executing, and disenfranchisement cannot be applied retroactively.
Gaskin v. Collins, 661 S.W.2d 865, 867 (Tenn. 1983). Thus, persons convicted of crimes are not
disenfranchised unless prior to their conviction the legislature has by law “ascertained” that those
crimes are “infamous” and “declared” that conviction of those crimes results in loss of the right to
vote. Crutchfield v. Collins, 607 S.W.2d 478 (Tenn. Ct. App. 1980).2

Because of this constitutional structure, a felony conviction does not always result in the
loss of voting rights in Tennessee. (Doc. No. 181 q 1). A felony conviction before January 15, 1973

(a “pre-1973 conviction”) does not disqualify a person from voting unless the conviction is for one

! This Memorandum is limited to facts and procedural history concerning Counts Four through Six

of the First Amended Complaint, Doc. No. 102.
2 Such laws, which “designate a particular civil disability that occurs upon the conviction and
remains in effect throughout the defendant's life unless restored by a specific statutory procedure,” are
known as “specific disability statutes.” Cole v. Campbell, 968 S.W.2d 274, 276 (Tenn. 1998) (citing Special
Project, The Collateral Consequences of a Criminal Conviction, 23 Vand. L.Rev. 929, 951 (1970)).
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of 21 specific potentially infamous crimes listed in state law and the judgment of conviction
included a statement rendering the crime “infamous.” (Id. 9 2; Defendants’ answer to First
Amended Complaint, Doc. No. 199 § 110). A felony conviction between January 15, 1973, and
May 17, 1981, (the “grace period”) never disqualifies a Tennessean from voting. (Doc. No. 181
3; see also Doc. No. 199 49 107, 109).> An otherwise qualified person with convictions only from

this period did not lose the right to vote as a result of those convictions. (/d.).

3 Prior to 1972, Tennessee Code Annotated Section 40-2712 provided:

Upon conviction of the crimes of abusing a female child, arson and
felonious burning, bigamy, burglary, felonious breaking and entering a
dwelling house, felonious breaking into a business house, outhouse other
than a dwelling house, bribery, buggery, counterfeiting, violating any of
the laws to suppress the same, forgery, incest, larceny, horse-stealing,
perjury, robbery, receiving stolen property, rape, sodomy, stealing bills of
exchange or other valuable papers, subornation of perjury, and destroying
a will, it shall be part of the judgment of the court that the defendant be
infamous, and be disqualified to exercise the elective franchise ...

Crutchfield, 607 S.W.2d at 480 (emphasis added). In 1972, Section 40-2712 was amended to provide:

Upon conviction of the crimes of abusing a female child, arson and
felonious burning, bigamy, burglary, felonious breaking and entering a
dwelling house, felonious breaking into a business house, outhouse other
than a dwelling house, bribery, buggery, counterfeiting, violating any of
the laws to suppress the same, forgery, incest, larceny, horse-stealing,
perjury, robbery, receiving stolen property, rape, sodomy, stealing bills of
exchange or other valuable papers, subornation of perjury, and destroying
a will, it shall be part of the judgment of the court that the defendant be
infamous. ..

1d. at 480-81 (emphasis added). As explained by the Tennessee Court of Criminal Appeals:

Notice that the words “and be disqualified to exercise the elective
franchise” are left out of the act as amended in 1972. This change does not
change the crimes listed in any way. It simply does not require that persons
convicted of the listed crimes lose the right to exercise the elective
franchise. In 1981 the legislature again amended this code section and
included the words “and be immediately disqualified from exercising the
right of suffrage.”

Wilson v. State, No. 03C01-9604-CC-00142, 1997 WL 459728, at *3 (Tenn. Crim. App. Aug. 12, 1997).
4

Case 3:20-cv-01039 Document 221  Filed 04/18/24 Page 4 of 51 PagelD #: 3593



“In 1981, the Tennessee legislature expanded the relevant statutory section to provide that
any felony conviction would result in a declaration of infamy.” May v. Carlton, 245 S.W.3d 340,
345 (Tenn. 2008) (emphasis in original). Accordingly, felony convictions after May 18, 1981—
whether by a Tennessee court, a court in another state, or a federal court—result in loss of the right

to vote in Tennessee, until that right has been restored pursuant to state law. (Doc. No. 181 9 4).

A. The National Voting Rights Act of 1993

The NVRA, Pub. L. No. 103-31, 107 Stat. 77 (codified as amended at 52 U.S.C. §§ 20501—
20511), “requires States to provide simplified systems for registering to vote in federal elections,
i.e., elections for federal officials, such as the President, congressional Representatives, and United
States Senators.” Young v. Fordice, 520 U.S. 273, 275 (1997) (emphasis in original). It was enacted
under Article I, Section 4 of the Constitution, more commonly known as the Elections Clause, in
response to congressional findings that discriminatory and unfair voter registration laws and
procedures can have a direct and damaging effect on voter participation in elections for Federal
office and disproportionality harm voter participation by various groups, including racial
minorities. 52 U.S.C. § 20501(a)(3).

In crafting the NVRA, the 103rd Congress had four overriding purposes:

(1) to establish procedures that will increase the number of eligible
citizens who register to vote in elections for Federal office;

(2) to make it possible for Federal, State, and local governments to
implement this chapter in a manner that enhances the
participation of eligible citizens as voters in elections for Federal
office;

(3) to protect the integrity of the electoral process; and

(4) to ensure that accurate and current voter registration rolls are
maintained.
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Id. at § 20501(b). To achieve these purposes, the NVRA “requires each State to permit prospective
voters to ‘register to vote in elections for Federal office’ by any of three methods: simultaneously
with a driver's license application, in person, or by mail.” Arizona v. Inter Tribal Council of
Arizona, Inc.(“ITCA”), 570 U.S. 1, 5 (2013); 52 U.S.C. § 20503(a). The NVRA further requires
each State to “inform applicants under sections 20504, 20505, and 20506 of this title of voter
eligibility requirements.” 52 U.S.C. § 20507(a)(5)(A). The NVRA also requires “[a]ny State
program or activity to protect the integrity of the electoral process by ensuring the maintenance of
an accurate and current voter registration roll for elections for Federal office” to “be uniform,

nondiscriminatory, and in compliance with the Voting Rights Act of 1965.” Id. § 20507(b)(1).

The NVRA requires states to “accept and use” a uniform Federal form (“the Federal Form™)
for registering to vote in federal elections. /d. § 20505(a)(1). The contents of the Federal Form are
prescribed by a federal agency, the Election Assistance Committee. /d. * The Federal Form contains
state-specific instructions, which must be approved by the Election Assistance Committee before
being included on the Federal Form. /7CA4, 570 U.S. at 6. The Federal Form does not require
documentary evidence of eligibility to register to vote; rather, it requires only that an applicant
aver, under penalty of perjury, that he is eligible to register to vote. And the NVRA precludes states
“from requiring a Federal Form applicant to submit information beyond that required by the form
itself.” ITCA, 570 U.S. at 20; 52 U.S.C. § 20505(a)(1).

The NVRA also permits each state to develop and use its own mail voter registration form

to vote in federal elections (“State Form”) so long as the State Form meets the criteria stated in

4 “The Help America Vote Act of 2002 [“HAVA”] transferred this function from the Federal Election
Commission to the EAC.” ITCA, 570 U.S. 1, 6 n.1 (2013); see 52 U.S.C. § 21131. Under HAVA, the EAC
directs funding to states for improving the administration of federal elections and access to voters with
disabilities, research grants for new technologies, and pilot programs for testing new equipment and
technologies. 52 U.S.C.A. § 21001.
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Section 20508(b). 52 U.S.C. § 20505(a)(2), 20508(b).> The NVRA establishes a private cause of
action for those aggrieved by a violation to seek declaratory or injunctive relief. 52 U.S.C. §
20510(b); Harkless v. Brunner, 545 F.3d 445, 450 (6th Cir. 2008) (“NVRA authorizes judicial

intervention if a state fails to comply with its terms.”).
B. Arizona v. Inter Tribal Council of Arizona, Inc.

In 2013, the Supreme Court took up the question of whether an Arizona state law which
required state officials to “reject” a Federal Form unaccompanied by documentary evidence of
citizenship conflicted with the NVRA’s mandate that Arizona “accept and use” the Federal Form.
ITCA, 570 U.S. at 9 (“If so, the state law, so far as the conflict extends, ceases to be operative.”)
(internal quotations omitted). With Justice Scalia writing for the majority, the Court began its
analysis with consideration of the Elections Clause, which “empowers Congress to pre-empt state
regulations governing the ‘Times, Places and Manner’ of holding congressional elections.” ITCA,
570 at 8. The Court explained that the these “comprehensive words” in the Elections Clause
“‘embrace authority to provide a complete code for congressional elections,’ including, as relevant
here..., regulations relating to ‘registration.’” Id. at 8-9 (quoting Smiley v. Holm, 285 U.S. 355,
366 (1932)); Moore v. Harper, 600 U.S. 1, 10 (2023) (The Elections Clause guards against the
possibility that a State would refuse to provide for the election of representatives in federal
elections, by authorizing Congress to prescribe its own rules). It expressly rejected the argument

that the presumption against preemption applies in Election Clause cases, holding that the plain

> Throughout their briefing, the parties refer to Tennessee’s mail voter registration form to vote in

elections for Federal office developed pursuant to Section 20505(a)(2) in a variety of ways, including as
“voter registration forms,” “Tennessee’s voter registration form,” “state-issued mail-in voter registration
form,” “the State’s registration form(s),” “voter registration application(s),” and “application(s).” As a
general matter, any unspecified reference to forms or applications in this Memorandum means Tennessee’s
mail voter registration form to vote in elections for Federal office developed pursuant to Section
20505(a)(2), i.e. the “State Form.” The Federal Form is exclusively referred to the Federal Form.
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text of the NVRA “accurately communicates the scope of Congress’s preemptive intent.” /d. at 13-
14. Thus, “the States' role in regulating congressional elections—while weighty and worthy of
respect—has always existed subject to the express qualification that it ‘terminates according to
federal law.”” Id. at 15 (quoting Buckman Co. v. Plaintiffs' Legal Comm., 531 U.S. 341, 347

(2001)).

The Supreme Court was not persuaded by Arizona’s argument that Section 20505(a)(1)
“require[d] merely that a State receive the Federal Form willingly and use that form as one element
in its (perhaps lengthy) transaction with a prospective voter;” rejecting Arizona’s reading of the
statute as “out of place in the context of an official mandate to accept and use something for a
given purpose” because “[t]he implication of such a mandate is that its object is to be accepted as
sufficient for the requirement it is meant to satisfy.” ITCA, 570 at 9. (emphasis in original). The
Supreme Court determined that “a state-imposed requirement of evidence of citizenship not
required by the Federal Form is ‘inconsistent with’ the NVRA's mandate that States ‘accept and

use’ the Federal Form.” Id. at 15.

Nor was the Supreme Court persuaded by Arizona’s contention “that its construction of the
phrase “accept and use” was necessary to avoid a conflict between the NVRA and Arizona's
constitutional authority to establish qualifications (such as citizenship) for voting.” Id. at 15-16.

The Court explained:

...Arizona is correct that it would raise serious constitutional doubts
if a federal statute precluded a State from obtaining the information
necessary to enforce its voter qualifications. If, but for Arizona's
interpretation of the “accept and use” provision, the State would be
precluded from obtaining information necessary for enforcement,
we would have to determine whether Arizona's interpretation,
though plainly not the best reading, is at least a possible one.
Happily, we are spared that necessity, since the statute provides
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another means by which Arizona may obtain information needed for
enforcement.

Section [20508](b)(1) of the Act provides that the Federal Form
“may require only such identifying information (including the
signature of the applicant) and other information (including data
relating to previous registration by the applicant), as is necessary to
enable the appropriate State election official to assess the eligibility
of the applicant and to administer voter registration and other parts
of the election process.” ... That is to say, § [20508] (b)(1) acts as
both a ceiling and a floor with respect to the contents of the Federal
Form....

Since...a State may request that the EAC alter the Federal Form to
include information the State deems necessary to determine
eligibility and may challenge the EAC's rejection of that request in
a suit under the Administrative Procedure Act, no constitutional
doubt is raised by giving the “accept and use” provision of the
NVRA its fairest reading.

ITCA, 570 U.S. at 17-20. Accordingly, the Supreme Court held that Section 20505(a)(1)’s mandate
that States “accept and use” the Federal Form to register voters for federal elections pre-empted
Arizona law's requirement that voters present proof of citizenship when they registered to vote, as

applied to federal form applicants. See id.

C. Tennessee Election Officials Defendants

Defendant Trey Hargett is the Secretary of State of Tennessee (“the Secretary”), and
Defendant Mark Goins, under the supervision of Secretary Hargett, is the Coordinator of Elections
for Tennessee (“the Coordinator”) (collectively “Tennessee Election Officials”). (Doc. No. 181 q
16). Coordinator Goins is the head of the Tennessee Secretary of State’s Election Division
(“Election Division”), the “chief election officer of the state,” and is charged with obtaining and
maintaining uniformity in the application, operation, and interpretation of the election code. (Doc.
No. 181 9 16). Secretary Hargett first appointed Mark Goins as Coordinator of Elections for
Tennessee in 2009. (Doc. No. 180-1 9 1). As the Coordinator of Elections, Coordinator Goins is

responsible for preparing instructions for voter registration and interpreting the election laws.
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(Doc. No. 181 q 17). Secretary Hargett and Coordinator Goins are responsible for the State of

Tennessee’s compliance with the National Voting Rights Act. (1d.).
D. Tennessee’s State Voter Registration Form for Elections for Federal Office

Tennessee has made and tested changes to its State Form resulting in numerous versions
of the form having been used over the years. (Doc. No. 181 4] 18). There are two specific versions
of the State Form at issue in Count Four. The first version was used in the November 2020 general
election and provides the following instruction regarding eligibility to vote for individuals with
felony convictions: “To register to vote: ... you must not have been convicted of a felony, or if
you have, your voting rights must have been restored.” (/d. 4 30; Doc. No. 156-12; see also
Coordinator Goins April 2021 letter, Doc. No. 156-36 at PagelD # (“several employees of
[Election Division] worked to revise and replace the Tennessee mail-in voter registration
application, Form SS-3010, prior to the November 2020 election”).® The second version is the
latest iteration of the State Form, which was “put into use” sometime between December 2020 and
March 2021, provides the following instruction about eligibility based on a felony conviction:

If you have had a felony conviction, your eligibility to register and
vote depends upon the crime you were convicted of and the date of
your conviction. To assist in processing your application, provide
the required information in box 4 and any responsive documents you
have. For more information about this process, call 1-877-850-4959

or visit sos.tn.gov/restoration.

(Doc. No. 181 99 19, 27; Doc. No. 156-10).

6 Coordinator Goins’ office staff and the Tennessee Secretary of State’s Election Division appear to

be one and the same. See e.g., Green Party of Tennessee v. Hargett, 953 F. Supp. 2d 816, 825 (M.D. Tenn.
2013), vacated and remanded, 767 F.3d 533 (6th Cir. 2014) (“[t]he State Coordinator’s office has eight (8)
full-time employees, whose duties include ... implement[ing] various federal and state election regulations,
including [HAVA] and the [NVRA].”).
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The latest version of the State Form does not state that grace period felony convictions are
non-disqualifying or that convictions before January 15, 1973 are only disqualifying in certain
circumstances. (Doc. No. 181 99 20-21; Doc. No. 156-10). The latest version of the State Form
does not list the pre-January 15, 1973 infamous crimes that are disqualifying (or those that are
not), and does not include a way for an applicant to mark under penalty of perjury that they were
not convicted of an infamous crime or not declared infamous in their judgment. (Doc. No. 181
21). The latest version of the State Form directs applicants with any prior felony conviction to visit
sos.tn.gov/restoration. (/d. 9§ 22). Presently, that link routes to the Secretary of State’s website to
information on loss of voting rights. (Id.).” The latest version of the State Form instructs applicants
to fill out the required information in Box 4 of the form and to provide “any responsive documents
you have,” without defining what “responsive documents” are and without informing applicants
that their applications will be denied if they disclose a felony conviction and do not provide
documentation. (/d. 9 23).

Box 4 in the latest version of the State Form asks applicants to check a box “yes” or “no”
in response to the question: “Have you ever been convicted of a felony? (If expunged, answer
‘no’).” (Id. q 24). It then directs applicants to provide certain information “if known”, including
“Crime(s)” and “Date (mo./yr.)”. (Id.). Box 4 also asks for “Place (city/state),” presumably of
conviction, and “Have you received a pardon or had your voting rights restored?”” and has boxes
to indicate “yes” or “no.” (Id. ] 25, 26). It instructs “If yes, provide copy of document,” but does
not state what “copy of document” means or that an application may be rejected if such

documentation is not provided. (/d.).

7 In early July 2023, that link resulted in a Secretary of State website page with an error message

reading “Page Not Found.” (/d.).
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When the Election Division implemented the latest iteration of the State Form, Tennessee
Election Officials did not issue any specific new processing instructions to county election
commissions, beyond the instructions on the form itself and answering “calls and e-mails when
[the counties] have questions” about processing the new form. (/d. q 28). The counties continued
to be authorized to accept and process prior versions of the registration form even after the latest
iteration of the State Form was released. (/d. § 29). Prior versions of the State Form ask applicants
a single question concerning prior felony convictions, “Have you ever been convicted of a crime
which is a felony in this state, by a court in this state, a court in another state, or a federal court?”
and provide a checkbox to mark “Yes” and a checkbox to mark “No.” (/d. § 31). Some counties
continue to use prior versions of the State Form and provided the older versions of the form on
their county websites well into July 2023. (/d. 9 32).

E. Federal Voter Registration Form and Tennessee-specific instructions

United States citizens living in Tennessee may register to vote using the Federal Form,
which does not include any space for an applicant to list any information regarding a prior felony
conviction. (Doc. No. 181 99 33-34). However, the Tennessee-specific instructions on the Federal
Form indicate that to be eligible to register to vote in Tennessee, the applicant must “not have been

13

convicted of a felony” and further state that if convicted, the applicant’s “eligibility to register and

vote depends upon the crime [] convicted of and the date of [] conviction,” directing applicants to

2 <6

call 877-850-4959 or visit https://sos.tn.gov/gov/restoration” “[fJor more information about this
process. (Id. Y 35; Doc. No. 156-11). If a voter submits a Federal Form, the county processing the

form would not know whether the individual has a conviction, nor the date or type of conviction,

from the face of the form itself. (Doc. No. 181 9 36).
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F. Tennessee’s Registration Application Blanket Rejection and Documentation Policy

From at least 2014 until July 21, 2023, election officials in Tennessee have rejected voter
registration forms submitted with the felony conviction question answered in the affirmative
absent additional documentation, pursuant to Election Division policy, training, and guidance.
(Doc. No. 181 9 37-39). According to that policy, in order for a State Form with the felony
conviction question answered in the affirmative to be accepted, the elections office must have
additional documentation of the applicant’s eligibility. (/d. q 40).

Although the Federal Form has no space for voters to attest to having or not having a felony
conviction, election officials in Tennessee require documentation from applicants when they learn
about an applicant’s felony conviction(s) from a source beyond the registration form itself,
including verbally from an applicant, or by way of Tennessee statute requiring clerks of court in
every county to send notices of felony convictions to election officials, or when counties share this
information with one another. (/d. q 41). Election officials also learn about a Federal Form
applicants’ felony conviction when checking a county’s “felony files.” (Id. q 42).

Applications Indicating a Pre-January 15, 1973 Conviction

Under the State’s blanket rejection policy, when a county election official received a voter
registration application indicating a pre-January 15, 1973 non-infamous conviction, they were
directed to reject the application, file documents with the state election office showing the date of
conviction and crime committed and wait for the state to send back an eligibility letter, despite the
applicant never having lost their right to vote. (/d. 9 43). Sufficient documentation required a copy
of the judgment or convicting document that showed what the person was convicted of and if they

were judged infamous. (/d. q 44).
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Applications Indicating a Grace Period Conviction

Under the State’s blanket rejection policy, when a county official received a voter
registration application indicating a grace period conviction, they were directed to reject the
application unless they had documentation confirming the individual’s conviction was during the
grace period, such as a copy of their conviction papers showing the date of the conviction and the
type of crime. (/d. | 45). While some election officials may have at times tried to work with the
voter to find and obtain the required documentation, there is no official policy requiring election
officials to do so, and the burden was ultimately on the applicant. (/d. § 46).

The Election Division has acknowledged that individuals with grace-period convictions
have faced difficulties obtaining the necessary documentation. (/d. § 47). Obtaining the necessary
documentation for grace-period or non-infamous pre-1973 convictions can be difficult because
many times the conviction will be so old that the documentation will be in archives. (/d. 9 48).
Sometimes, the required paperwork for grace-period or non-infamous pre-1973 convictions does
not exist or cannot be found. (/d. § 50). Obtaining the necessary documentation for grace-period
or non-infamous pre-1973 convictions can also cost money. (/d. § 49). For example, the Shelby
County Criminal Court Clerk’s office charged a prospective voter $10 for a copy of his grace-
period judgment that he was required to submit in order to register to vote, even though he never
lost the right to vote. (/d.).

Applications Indicating a Post-May 17, 1981 Conviction

Under Tennessee’s blanket rejection policy, when a county official received a voter
registration application indicating that the voter has a disenfranchising felony conviction but had
their voting rights restored, they were directed to reject the application unless the applicant also

provided documentation proving their restoration of voting rights. (/d. § 51). The State Form

14

Case 3:20-cv-01039 Document 221  Filed 04/18/24 Page 14 of 51 PagelD #: 3603



instructs voters who mark “yes” to the question asking if they have “received a pardon or had
[their] voting rights restored” to “provide copy of document.” (/d. 4 52). The form provides no
information about what kind of document(s) must be provided. (/d.).

When processing voter registration applications indicating restoration of voting rights,
county election offices are not required to confirm whether the Election Division already has a
record of the applicant’s restoration of voting rights. (/d. 4 53). However, county election offices
can ask the Election Division to search for confirmation of an applicant’s restoration of voting
rights, and the Election Division can look through its “restored and denied databases” to see “if
there [is] a restoration there.” (/d.).

Rejected Applications

Upon rejecting a State or Federal Form due to a felony conviction, county election officials
are directed to send the applicant a notice of the rejection accompanied by a Voter Registration
Appeal Request Form, a Certificate of Restoration form, and a blank voter registration form. (/d.
9 69). The Voter Registration Appeal Request Form allows an applicant to affirm that they “have
not been convicted of a felony or if convicted [they] have had [their] rights properly restored” and
include a place for the applicant to check whether they “have not been convicted of a felony” or
they “have been convicted of a felony but have had [their] rights properly restored or [their] record
expunged.” (/d. § 70). As of December 2020, persons with a grace period conviction or a pre-
January 15, 1973 conviction that did not render them infamous could not use the Voter Registration
Appeal Request Form to appeal their rejection. (/d. 9 71-72; Doc. No. 156-28; Doc. No. 157-8).

Applications from Voters with Expungements and Judicial Diversions
The State Form instructs an individual with only expunged felony convictions to mark “no”

in response to the felony question. (Doc. No. 181 9 54). If a person with an expunged felony
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conviction marks “yes” to the felony question, the Election Division policy is to reject the
application and require the applicant to present documentation proving their felony was expunged.
(Id. q 55). A conviction subject to judicial diversion “acts the same as expungement” for the
purposes of voting rights in that it does not result in the loss of the right to vote. (/d. § 56). Voters
with only convictions subject to judicial diversion can mark “no” to the felony question on the
State Form, but the State Form does not provide this instruction. (/d. Y 56-57). If an applicant
with a conviction subject to judicial diversion marks “yes” to the felony question, Election
Division policy is to reject the application and require documentation. (Id. 9 58).

Tennessee’s Practices and Procedures
for Verifying Non-Disenfranchising Felonies and Voting Rights Restoration

Since at least 2014, the Election Division’s policy has been for county election
commissions to “check every application against their felon files” when the person marked they
had a felony conviction, and some counties check every application, regardless of whether the
applicant indicates they have a felony conviction. (/d. 9§ 59). “Felon files” include information
from various sources — the person, the courts, emails from U.S. Attorneys, the Tennessee
Department of Corrections (TDOC), the Election Division, the state felon list, other county
election officials, and their own clerks of court and jury coordinators — that the counties receive
for people notifying them of a felony conviction or a previous voter registration application that
the own person marked “Yes” under penalty of perjury to the felony question. (/d. q 60).

The Election Division also disseminates “felon reports” to counties every 1-3 months that
include the data on registrants’ state felony convictions from TDOC, federal convictions from the
U.S. attorneys, and out-of-state convictions from the Interstate Compact. (Id. 9 61). For each

applicant, felon reports would include all convictions for a person going back in time and include
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the date of judgment, conviction or sentence. (/d. q 62). The information in felon reports can be
sufficient to verify whether an applicant has only grace-period convictions. (/d. 9 63).2

County election officials, as part of their regular voter-roll maintenance duties, routinely
use information in felon files and felon reports to purge voters with felony convictions from the
voter rolls. (/d. § 64). In Hamilton County, the list maintenance program automatically flags new
applicants who may match a record in databases listing individuals with felony convictions and
individuals previously purged due to a felony conviction. (/d. § 65). Hamilton County election
officials must manually review these potential matches to determine whether the new registrant
does indeed have a felony conviction. (/d.).

Upon receipt of a facially valid application indicating a felony conviction, county election
officials are capable of reaching out to other county election officials or the Election Division to
confirm the applicant’s eligibility, although Election Division policy does not currently instruct or
require them to do so. (/d. 9§ 66). County election officials are capable of searching or requesting
public records or contacting courts and other relevant agencies to verify eligibility of voters with
grace-period or non-infamous pre-1973 convictions, though there is “no definitive set-on practice”
of doing so under Election Division policy. (/d. q 67). The Election Division itself is also capable
of verifying grace-period convictions without requiring documentation from the applicant by

searching or requesting public records or contacting courts and other relevant agencies. (/d. 4 68).

8 Secretary Hargett and Coordinator Goins dispute this fact based on testimony noting that the felon

reports are created from data from the TDOC. (See Doc. No. 181 at PagelD# 2920). As it is already
undisputed that the felon reports include data on registrants’ state felony convictions from TDOC, (Doc.
No. 181 9 61), this does not create a genuine dispute of fact. Secretary Hargett and Coordinator Goins also
appear to dispute this fact based on their contention that “because a county ‘could’ have information from
other sources does not mean that the information will always be sufficient for verification.” (Doc. No. 181
at PagelD# 2920). As the statement of fact at issue does not suggest that the information will always be
sufficient for verification, Secretary Hargett and Coordinator Goins have failed to create a genuine dispute
of fact as to whether the information in the felon reports can be sufficient to verify whether an applicant
has only grace-period convictions.
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G. Plaintiff TN NAACP

Plaintiff TN NAACP is a nonpartisan, multi-racial, non-profit membership organization
headquartered in Jackson, Tennessee. (Doc. No. 181 9 5). TN NAACP was founded in 1946 to
serve as the Tennessee arm of the NAACP. (/d. § 6). Its mission is to eliminate race-based
discrimination through securing political, educational, social, and economic equality rights and
ensuring the health and well-being of all persons. (/d.). TN NAACP has three regional divisions—
Eastern, Middle, and Western Tennessee—as well as 33 local branch units and 22 college chapters
and youth councils. (/d. § 7). TN NAACP and most of its local branch units are primarily volunteer-
run, and all officers are volunteers. (/d.).

TN NAACP has more than 10,000 members across the state, more than 90% of whom are
Black or brown. (/d. § 8). Black people make up 16% of the state’s total voting-age population,
but account for more than 21% of individuals who are disenfranchised by a felony conviction in
Tennessee. (/d.). Promoting voter registration and turnout are the primary activities through which
the TN NAACP furthers its mission. (I/d. 9 9). The organization expends resources helping
individuals, including those with past felony convictions, register to vote. (Id.).” Its staff and
volunteers conduct public education workshops to help its constituents and other members of the
community navigate the voter registration process. (1d.).

Volunteer time is the primary resource the TN NAACP uses in support of its mission. (/d.
9 10). The state conference and local branches also have limited monetary resources to put toward
mission-furthering activities. (/d.). The TN NAACP prefers to use the online voter registration

form when assisting individuals with voter registration at events or otherwise because it is a more

? Secretary Hargett and Coordinator Goins do not dispute, for summary judgment purposes, that TN

NAACP expends resources helping individuals register to vote. (Doc. No. 181 4 9, PagelD# 2897; Doc.
No. 183 99 5-6).
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efficient means of registration, but individuals who have been convicted of felonies cannot use the
online form, regardless of their eligibility to vote. (Id. q 11).

The TN NAACP’s typical assistance is rendered ineffective when the online registration
portal excludes individuals with felony convictions from submitting a registration application and
when election officials reject individuals with felony convictions who submit valid voter
registration forms. (/d. 99 12, 13).1° The TN NAACP is aware, for example, of individuals who
were convicted of felonies during the “grace period” between January 15, 1973, and May 17, 1981,
but are nonetheless unable to register using the state voter registration form or the online
registration form, despite never having lost the right to vote. (/d. q 12).

When an eligible voter is incorrectly denied the ability to register to vote, the TN NAACP
must divert resources from the other activities related to its mission by following up with the
eligible voter and communicating with various governmental authorities (including, but not limited
to, clerks of the court and probation officers) to rectify the situation. (/d. § 13). In conjunction with
these efforts, the TN NAACP has accompanied persons and taxied them to and from various
governmental offices to troubleshoot the issue and correct the erroneous rejection. (/d.). This
correction process may involve seeking old court records that are not easily accessible to the TN
NAACP. These efforts are sometimes insufficient to remedy the erroneous rejection. (/d.). The TN

NAACP would like to be able to dedicate greater resources to its voter turnout activities, rather

10 Secretary Hargett and Coordinator Goins provided a non-responsive answer to these statement of

undisputed material facts. (Doc. No. 181 at PagelD# 2899). Specifically, Secretary Hargett and Coordinator
Goins dispute whether any citizen was erroneously denied the right to vote in response to TN NAACP’s
statement concerning eligible voters being incorrectly denied the ability to register to vote. (See id.).
Accordingly, the Court considers these facts undisputed for purposes of summary judgment. Fed. R. Civ. P.
56(e)(2). Although, the Tennessee Election Officials attempt to dispute the fact that TN NAACP’s assistance
to eligible persons registering to vote is rendered ineffective when the State rejects those persons’
registration forms, they fail to cite to any evidence in support of their dispute, as required under the
applicable rules.
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than just voter registration. (Id. § 14). This would include providing stipends to volunteers to
canvass or phonebank to encourage members and constituents to turn out on Election Day. The
TN NAACEP also provides transportation to the polls. (/d.).

When a person TN NAACP helps register to vote is rejected despite being eligible to
register, the extra time and money spent assisting voters that the state has erroneously rejected
depletes resources that could be spent on other mission-furthering activities. (Id. q 15).!! TN
NAACP’s political power and ability to carry out its mission are directly diminished by the
inability of its members and constituents to register to vote. (/d.).

H. First Notice to Tennessee Election Officials of Noncompliance with NVRA

On August 22, 2018, TN NAACP sent Secretary Hargett and Coordinator Goins a letter
(“First Notice Letter”), informing them that Tennessee’s State Form and state specific instructions
on the Federal Form, failed to accurately advise people with felony convictions of the eligibility
requirements for voting in Tennessee, in violation of Sections 20507(a)(5) and 20508(b)(2)(A).
(Doc. No. 181 q 78; Doc. No. 156-15). TN NAACP further notified the Tennessee Election

Officials that the State Form “plainly misinforms voters of the eligibility requirements by stating

1 Secretary Hargett and Coordinator Goins provided a non-responsive answer to paragraph fifteen of

TN NAACP’s statement of undisputed material facts, including their citation to over 75 pages across four
sets of documents without pin cites, which is not particularly helpful to the Court. (Doc. No. 181 at PagelD#
2900). Even viewing the facts in the light most favorable to the Tennessee Election Officials and drawing
all reasonable inferences in their favor, none of the cited documents appear to contradict the fact specifically
averred by TN NAACP in this statement of fact. Accordingly, the Court considers this fact undisputed for
purposes of summary judgment. Fed. R. Civ. P. 56(e)(2); Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
250 (1986) (Rule 56(e) provides that, when a properly supported motion for summary judgment is made,
the adverse party “must set forth specific facts showing that there is a genuine issue for trial.”); see e.g.,
Lujan, 497 U.S. at 888 (“In ruling upon a Rule 56 motion, a District Court must resolve any factual issues
of controversy in favor of the non-moving party only in the sense that, where the facts specifically averred
by that party contradict facts specifically averred by the movant, the motion must be denied.”) (internal
quotations omitted).
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that no individual with a felony conviction may register to vote unless she has undergone the
restoration of rights process.” (Doc. No. 156-15 at PagelD # 2517).

That year, 2018, Coordinator Goins, his staff, and legal counsel, “began discussions” with
TN NAACP’s counsel about the State Form. (Doc. No. 180-1 9 7 at PageID # 2891). The Election
Division placed those discussions on hold during the 2019 legislative session, summer, and early
fall. (Doc. No. 193 9 7). In December 2019, Coordinator Goins agreed to make unspecified
changes to the State Form and requested that the Election Assistance Commission make
unspecified changes to the Tennessee instructions the Federal Form. (Doc. No. 180-1 9 7 at PageID
# 2891). In March 2020, Coordinator Goins discontinued discussions about the State Form. (Doc.
No. 180-1 99 8-9).

I. TN NAACEP files present suit

On December 3, 2020, TN NAACEP filed its original Complaint. (Doc. No. 181 9 79). On
December 30, 2020, Secretary Hargett, Coordinator Goins, and their co-defendants, moved to

dismiss this case in its entirety for lack of standing and failure to state a claim. (Doc. No. 24).

J. Second Notice to Tennessee Election Officials of Noncompliance with NVRA

On January 27, 2021, TN NAACP sent a second notice letter to Secretary Hargett and
Coordinator Goins explaining that the state’s registration policies and procedures for applicants
with prior felony convictions remained non-compliant with the NVRA, specifically Sections
20507(a)(1), (5), (b)(1), 20508(b)(2)(A),(3), 20510(b)(2). (Doc. No. 181 4 81; Doc. No. 156-16).
It further notified Secretary Hargett and Coordinator Goins that placing the burden of proving
eligibility onto the eligible prospective voter with a prior felony conviction—and requiring them
to fight erroneous rejections with additional paperwork not required of other eligible applicants

without a prior felony conviction—created a non-uniform registration process in violation of the
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NVRA. (/d.). In addition to placing an unlawful burden on potential voters, TN NAACP explained
to Coordinator Goins that the additional paperwork requirement is unnecessary in light of the Help
America Vote Act’s requirement that every state maintain databases and information flow
sufficient to allow registrars to verify eligibility without it. (Doc. No. 156-16 at PagelD # 2554).
Three months later, on April 27, 2021, Coordinator Goins responded by letter outlining the
Election Division’s planned revisions to the State Form and “its policy and guidance to the counties
for processing voter registration applications from individuals with felony convictions.” (Doc. No.

156-36 at PagelD # 2699).
K. Third Notice to Tennessee Election Officials of Noncompliance with NVRA

On May 24, 2021, TN NAACP’s counsel sent a final notice letter (“Third Notice Letter”)
to Coordinator Goins reiterating that the continued requirement of additional paperwork for certain
eligible applicants was improper under the NVRA. (/d. 9 82; Doc. No. 156-18). Additionally, the
Third Notice Letter put Coordinator Goins on notice that his proposed policies in his April 27,
2021 letter regarding registrants with pre-1973 convictions failed to comply with Tennessee law

and the NVRA. (/d.).

L. Litigation Continues

On March 30, 2022, this Court granted in part and denied in part Defendants’ Motion to
Dismiss alleging, among other things, deficient notice under the NVRA. See Tennessee Conf. of
the Nat'l Ass'n for the Advancement of Colored People v. Lee, No. 3:20-CV-01039, 2022 WL
982667 (M.D. Tenn. Mar. 30, 2022). The Court dismissed Count 5 of the original complaint

without prejudice and denied Defendants’ Motion to Dismiss on all other counts. (Doc. No. 83 at
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15-16, 18). On October 3, 2022, TN NAACEP filed its First Amended Complaint. (Doc. No. 181 ¢
83). On May 28, 2023, fact discovery closed. (Doc. No. 128).

On July 21, 2023, less than two months affer the conclusion of fact discovery in this matter
and less than two weeks before the extended deadline for filing dispositive motions, Coordinator
Goins “established new policies and procedures for [county election] officials with respect to the
registration of individuals .... convicted of a felony prior to January 15, 1973, and ... convicted of
a felony between January 15, 1973, and May 17, 1981.” (Supplemental Declaration of Coordinator
Goins, Doc. No. 180-1 99 3, 4; Doc. No. 181 9 73, 74; Doc. No. 151-2 (stating the new policies
were “to avoid rejecting” voter registration applications from individuals “who did not lose their
voting rights[.]”).

On September 19, 2023, Coordinator Goins declared under penalty of perjury that he
established these new policies for processing voter registration forms “in response to ongoing
discussions and deliberation with [his] staff and with legal counsel” and “pursuant to [his] statutory
duties” set forth in Tennessee Code Annotated Section 2-11-202. (Supplemental Declaration of
Coordinator Goins, Doc. No. 180-1 qq 4, 2). Coordinator Goins’ new policy instructs county
administrators of elections to process voter registration forms from individuals with grace period
convictions and from individuals who indicate that their felony convictions were prior to January
15, 1973, if the applicant indicates they were convicted of a felony that is not on the list of
potentially infamous crimes. (Doc. No. 181 99 77, 75; Doc. No. 151-2 at PageID # 1095-96). For
State Forms on which an individual indicates they were convicted of one of the above felonies and

declared infamous, Coordinator Goins’ new policy instructs county administrators of elections to
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reject those voter registration forms unless the applicant has had their rights restored. (Doc. No.
181 9 76; Doc. No. 151-2 at PagelD # 1096).!?

On August 2, 2023, the Tennessee Election Officials and TN NAACP filed cross motions
for summary judgment as to Counts Four and Six. Secretary Hargett and Coordinator Goins also

seek summary judgment as to Count Five.

III. STANDARD OF REVIEW

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The party bringing the summary judgment motion has the initial burden of informing the
Court of the basis for its motion and identifying portions of the record that demonstrate the absence
of a genuine dispute over material facts. Rodgers v. Banks, 344 F.3d 587, 595 (6th Cir. 2003). The
moving party may satisfy this burden by presenting affirmative evidence that negates an element
of the non-moving party's claim or by demonstrating an absence of evidence to support the
nonmoving party's case. Id.

In evaluating a motion for summary judgment, the court views the facts in the light most
favorable for the nonmoving party, and draws all reasonable inferences in favor of the nonmoving
party. Bible Believers v. Wayne Cty., Mich., 805 F.3d 228, 242 (6th Cir. 2015); Wexler v. White’s
Fine Furniture, Inc., 317 F.3d 564, 570 (6th Cir. 2003). The Court does not weigh the evidence,
judge the credibility of witnesses, or determine the truth of the matter. Anderson v. Liberty Lobby,
Inc.,477 U.S. 242, 249 (1986). Rather, the Court determines whether sufficient evidence has been

presented to make the issue of material fact a proper jury question. /d. The mere scintilla of

12 Coordinator Goins’ new policy does not address how an individual convicted of one of the

potentially infamous crimes would indicate on their registration whether they were declared infamous.
(Doc. No. 181 9 76; Doc. No. 151-2).
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evidence in support of the nonmoving party’s position is insufficient to survive summary
judgment; instead, there must be evidence of which the jury could reasonably find for the
nonmoving party. Rodgers v. Banks, 344 F.3d 587, 595 (6th Cir. 2003). The standards for
summary judgment do not change when, as here, the parties file cross-motions for summary

judgment. See Reform Am. v. City of Detroit, Michigan, 37 F.4th 1138, 1147 (6th Cir. 2022).

IV. LAW AND ANALYSIS
Before turning to the merits, the Court must “determine as a threshold matter that [it] ha[s]

jurisdiction.” Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 178 (1988).

A. Subject Matter Jurisdiction

Federal courts only have jurisdiction to consider live cases and controversies. “Although
the case-or-controversy requirement of Article III, § 2 of the Constitution ‘underpins both our
standing and our mootness jurisprudence,” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs.
(TOC), Inc., 528 U.S. 167, 180 (2000), standing and mootness inquiries diverge in several
important respects, one of which is timing.” Sullivan v. Benningfield, 920 F.3d 401, 407 (6th Cir.
2019).!* Whether a plaintiff has standing to sue is determined as of the time the complaint is filed.
See Barber v. Charter Twp. of Springfield, Michigan, 31 F.4th 382, 390 (6th Cir. 2022) (quoting
Lujan v. Defenders of Wildlife, 504 U.S. 555, 569 n.4 (1992) (“When assessing standing, courts
look only to ‘the facts existing when the complaint is filed.””)). “If a plaintiff overcomes the
standing hurdle at the time of filing, the doctrine of mootness then ‘requires that there be a live

case or controversy at the time that a federal court decides the case.”” Sullivan, 920 F.3d at 407

13 Standing and mootness also diverge with respect to who shoulders the burden; the burden to

establish jurisdiction rests on party invoking jurisdiction, while burden to defeat jurisdiction with mootness
objection rests on party asserting mootness. See Kentucky v. Yellen, 54 F.4th 325, 340 (6th Cir. 2022).
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(quoting Burke v. Barnes, 479 U.S. 361, 363 (1987)); see, e.g., W. Virginia v. Env't Prot. Agency,
597 U.S. 697, 719 (2022) (“It is the doctrine of mootness, not standing, that addresses whether ‘an
intervening circumstance [has] deprive[d] the plaintiff of a personal stake in the outcome of the
lawsuit.””) (quoting Genesis HealthCare Corp. v. Symczyk, 569 U.S. 66, 72 (2013)); Fox v.
Saginaw Cnty., Michigan, 67 F.4th 284, 294-95 (6th Cir. 2023) (*... if a plaintiff possesses
standing from the start, later factual changes cannot deprive the plaintiff of standing. Those
changes instead will create “mootness” issues[.]”) (internal citations omitted).'* The Court

addresses the standing and mootness doctrines in turn.

1. Article III Standing

The Court begins with standing, which “is a threshold issue for bringing a claim in federal
court and must be present at the time the complaint is filed.” Inner City Contracting, LLC v.
Charter Twp. of Northville, Michigan, 87 F.4th 743, 750 (6th Cir. 2023). To have Article III
standing, a plaintiff must have suffered “(1) an injury in fact (2) that's traceable to the defendant's
conduct and (3) that the courts can redress.” Gerber v. Herskovitz, 14 F.4th 500, 505 (6th Cir.
2021) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-61 (1992)). “To obtain declaratory
or injunctive relief, a [plaintiff] must show a present ongoing harm or imminent future harm.”
Shelby Advocs. for Valid Elections v. Hargett, 947 F.3d 977, 981 (6th Cir. 2020). As the party
invoking federal jurisdiction, TN NAACP bears the burden of demonstrating that it has standing.
See Lujan, 504 U.S. at 561. And it “must demonstrate standing separately for each form of relief
sought.” Friends of the Earth, 528 U.S. at 185; Summers v. Earth Island Inst., 555 U.S. 488, 493

(2009). “While the proof required to establish standing increases as the suit proceeds, the standing

14 The foregoing authority dispenses with Secretary Hargett and Coordinator Goins’ argument that

the policy changes in July 2023 deprive TN NAACP of standing. (Doc. No. 190 at PageID # 3195-97).
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inquiry remains focused on whether the party invoking jurisdiction had the requisite stake in the
outcome when the suit was filed.” Davis v. Fed. Election Comm'n, 554 U.S. 724, 734 (2008)
(internal citations omitted). “This means that, ‘in response to a summary judgment motion,” a
plaintiff cannot rely on ‘mere allegations’ with respect to each standing element, ‘but must set forth
by affidavit or other evidence specific facts, which for purposes of the summary judgment motion
will be taken to be true.”” McKay v. Federspiel, 823 F.3d 862, 867 (6th Cir. 2016) (quoting Lujan,
504 U.S. at 561).

TN NAACEP readily satisfies the second and third prong of the standing inquiry. “As to
traceability, a defendant's actions must have a ‘causal connection’ to the plaintiff's injury.” Gerber
v. Herskovitz, 14 F.4th 500, 505 (6th Cir. 2021) (quoting Lujan, 504 U.S. at 560). Here, it is
undisputed that Secretary Hargett and Coordinator Goins are responsible for coordinating
implementation of the NVRA and for the Election Division’s policies and procedures for
processing voter registration applications. (Doc. No. 181 99 16-17). This shows the requisite causal
link. “As to redressability, it must be ‘likely, as opposed to merely speculative, that the injury will
be redressed by a favorable decision.”” Gerber, 14 F.4th at 505 (quoting Lujan, 504 U.S. at 561).
Here, TN NAACP’s injury will redressed if the Court grants TN NAACP’s requested injunctive
relief. Indeed, the NVRA establishes a private cause of action and authorizes judicial intervention
for the purpose of providing redress for those aggrieved by a violation of the Act. 52 U.S.C. §
20510(b).

TN NAACEP also satisfies its burden as to the first prong of the standing inquiry: injury in
fact. In the present case, TN NAACP claims organizational injuries to sue on its own behalf.
Perceptible impairment to “the organization’s activities” or a “drain on the organization’s

resources” qualify as concrete and demonstrable injuries for Article III standing purposes. See
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Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982). TN NAACP’s mission is “advocate
for the rights of individuals who have been discriminated against.” (Doc. No. 151-4 at PagelD
#1324, 1334; Doc. No. 156-2 9 3-6).1° Its focus is voting rights, and its primary activity in
furtherance of that goal is helping individuals register and turnout to vote. (Doc. No. 156-2 9 7-
8; Doc. No. 151-4 at PagelD #1324-25, 1327-28). As part of its mission-furthering registration
work, the TN NAACP provides voter registration assistance to individuals with felony convictions,
all of whom must apply to register to vote using the challenged forms and are subject to the
challenged policies. (Doc. No. 156-2 994 8, 11; Doc. No. 181 99 37-42).!° In a declaration, the TN
NAACEP states that the challenged forms and policies make it more time-consuming and costly for
TN NAACP’s volunteers to provide registration assistance to individuals with felony convictions,
which causes the organization’s scarce volunteer time and money to be diverted away from its
other mission furthering activities. (Doc. No. 156-2 99 8-10, 13-18).

This drain on its resources is sufficient to prove injury in fact to the organization itself at
summary judgment. See Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982); see, e.g.,
Online Merchants Guild v. Cameron, 995 F.3d 540, 548 (6th Cir. 2021) (affirming “that within-
mission organizational expenditures are enough to establish direct organizational standing.”).

Secretary Hargett and Coordinator Goins’ argument that TN NAACP cannot establish standing

15 Secretary Hargett and Coordinator Goins argue Sweet-Love’s declaration is deficient under Federal

Rule of Civil Procedure 56(c)(4) because she does not explain how she has personal knowledge of the
information she provides concerning her statement that “the TN NAACP has accompanied persons and
taxied them to and from government offices to troubleshoot the issue and correct the rejection.” (Doc. No.
190 at PagelD # 3197 (quoting Sweet-Love Decl, Doc. No. 156-2 9 14)). This argument fails because, as
President of TN NAACP, Sweet-Love is charged with knowledge of its activities. See Miami Valley Fair
Hous. Ctr., Inc. v. Connor Grp., 805 F. Supp. 2d 396, 406 (S.D. Ohio 2011) (citing AGI Realty Serv. Grp.,
Inc. v. Red Robin Intern., Inc., No. 94-3911, 81 F.3d 160, 1996 WL 143465, at *4 (6th Cir. Mar. 28, 1996)
(“Corporate officers are considered to have personal knowledge of the acts of their corporations and an
affidavit setting forth those facts is sufficient for summary judgment.”)); see also Fambrough v. Wal-Mart,
611 Fed. Appx. 322, 330 (6th Cir. 2015) (citing AGI Realty Serv., 1996 WL 143465, at *4).

6 The Court has already overruled the Tennessee Election Officials’ objections to these facts. See supra.
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because it cannot show immediate threat of harm fails to recognize that TN NAACP presents
evidence of ongoing harm. Because TN NAACP has shown a present ongoing harm, it does not
need to also show imminent future harm to obtain declaratory or injunctive relief. See Shelby

Advocs. for Valid Elections v. Hargett, 947 F.3d 977, 981 (6th Cir. 2020).

2. Mootness
Secretary Hargett and Coordinator Goins argue the part of Count Six challenging the
State’s blanket policy rejecting all voter-registration applications that indicated the applicant has a
felony conviction is partially moot because on July 21, 2023, Coordinator Goins issued a
memorandum outlining a new policy for processing voter registration applications from
individuals with grace period convictions and non-infamous felonies predating January 15, 1973.
(Doc. No. 180 at PagelD 2869-73; Doc. No. 181 99 73, 77; Doc. No. 157-7; Doc. No. 151-2; Doc.

No. 151 at PageID # 1083-84).

Mootness addresses whether an intervening circumstance has deprived the plaintiff of a
personal stake in the outcome of the lawsuit, so that the case-or-controversy requirement, in Article
III, for federal jurisdiction is not satisfied. Moore v. Harper, 600 U.S. 1, 14 (2023); Kentucky v.
Yellen, 54 F.4th 325, 340 (6th Cir. 2022) (“Whether an ‘intervening circumstance’ arising after a
suit has been filed causes a plaintiff's asserted injury to dissipate is really a question of mootness.”).
The standard “for determining whether a case has been mooted by the defendant's voluntary
conduct is stringent: ‘A case might become moot if subsequent events made it absolutely clear that
the allegedly wrongful behavior could not reasonably be expected to recur.”” Friends of the Earth,
Inc. v. Laidlaw Env't Servs. (TOC), Inc., 528 U.S. 167, 189 (2000) (citation omitted); Fed. Bureau
of Investigation v. Fikre, 144 S. Ct. 771 (2024) (same). The “heavy burden” of persuading the

court that the challenged conduct cannot reasonably be expected to resume lies with the party
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asserting mootness. See id. However, because it is the government that has voluntarily ceased its
allegedly illegal conduct, the burden of showing of mootness is lower. See Doe v. Univ. of
Michigan, 78 F.4th 929, 946 (6th Cir. 2023) (citing Speech First, Inc. v. Schlissel, 939 F.3d 756,

767 (6th Cir. 2019)).

When considering whether challenged conduct can reasonably be expected to reoccur in
evaluating defendant's assertion that case is moot, court takes into account totality of circumstances
surrounding voluntary cessation. Univ. of Michigan, 78 F.4th at 946 (6th Cir. 2023) (citing Speech
First, 939 F.3d at 767-68). Although courts treat cessation of the allegedly illegal conduct by
government officials with more solicitude than similar action by private parties, not all government
action “enjoys the same degree of solicitude[.]” Id. Accordingly, courts consider “the manner in

which the cessation was executed” as part of the totality-of-the-circumstances analysis. /d.

Government action in the form of the passage of new legislation or the repeal of challenged
legislation enjoys the most solicitude; this type of government action “presumptively moot[s] the
case unless there are clear contraindications that the change is not genuine.” /d. When regulatory
changes are implemented with “legislative-like procedures” or “formal processes,” the government
“need not do much more than simply represent that it would not return to the challenged policies.”
Id. On the other hand, when government action brings about change that is “ad hoc, discretionary,
and easily reversible” or requires little in the way of formal process, “significantly more than the

bare solicitude itself is necessary to show that the voluntary cessation moots the claim.” /d.

Additionally, courts should give the government “the same amount of solicitude when it
makes a change to comply with binding precedent (even if it has done so in an ad hoc manner) as
the courts give the government when it makes a change with legislative-like procedures|.]” Univ.

of Michigan, 78 F.4th at 94748 (citing Thompson v. Whitmer, No. 21-2602, 2022 WL 168395, at

30

Case 3:20-cv-01039 Document 221  Filed 04/18/24 Page 30 of 51 PagelD #: 3619



*4 (6th Cir. Jan. 19, 2022) (litigation was moot when state supreme court declared challenged
actions illegal and therefore, for the behavior to recur, the government would have to disregard the
Michigan Supreme Court's interpretation of state law, which a court would not reasonably expect);
Midwest Inst. of Health, PLLC v. Whitmer, Nos. 20-1611/1650, 2022 WL 304954, at *2 (6th Cir.
Feb. 2,2022) (same); League of Indep. Fitness Facilities & Trainers, Inc. v. Whitmer, 843 F. App'x
707, 709—-10 (6th Cir. 2021) (same)). Accordingly, “[w]hen the government has made a regulatory
change in order to comply with binding precedent, the government need only represent that it does

not intend to return to the previous policy.” Univ. of Michigan, 78 F.4th at 948).

Here, Secretary Hargett and Coordinator Goins approved the new policy. (See Doc. No.
180-1 9 4). Secretary Hargett and Coordinator Goins do not direct the court to any evidence
suggesting that the Election Division would have to go through some formal process to change the
policy again. See Speech First, 939 F.3d at 769. Nor have Secretary Hargett and Coordinator Goins
produced evidence showing that the change in the Election Division’s policy for processing voter
registration applications from individuals with pre-1981 felony convictions was legislative,
involved a legislative-like process, or that it was made in order to comply with binding precedent.
Instead, Coordinator Goins declared under penalty of perjury that this policy change was “in
response to ongoing discussions and deliberation with [his] staff and with legal counsel.” (Doc.
No. 180-1 9 4). Therefore, “solicitude toward the government's cessation alone is insufficient to

establish that the case is moot.” Univ. of Michigan, 78 F.4th at 947.

The timing of Election Division’s policy change also raises suspicions that its cessation is
not genuine. Here, Secretary Hargett and Coordinator Goins changed the Election Division’s
relevant policy well after the complaint and first amended complaint were filed. “If anything, this

increases the [government]'s burden to prove that its change is genuine.” Speech First, 939 F.3d at
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769. Moreover, Coordinator Goins “has not affirmatively stated” that he does not intend to revert
back to the challenged policies. See id. Instead, Coordinator Goins points to his declaration that
“absent a change in the applicable law or a court order, I have no intention of changing course.”
(Doc. No. 180-1 9 10). However, “[courts] do not assume that words mean more than what they
say.” See Speech First, 939 F.3d at 769 (rejecting statement about what policy the government
intended to use “presently” as “not a meaningful guarantee” that a new policy will remain the
same). Finally, Secretary Hargett and Coordinator Goins’ continued defense of the
constitutionality of the challenged conduct informs the inquiry regarding whether the government's
voluntary cessation of the conduct moots Count Six. See id. at 770 (citing Parents Involved in
Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 719 (2007)). Here, Secretary Hargett and
Coordinator Goins maintain that the challenged policies were lawful. (See Doc. No. 180 at 13 n.1
(“To be clear, Defendants in no way are conceding that the policies in place before July 21, 2023,

were illegal.”)).

In sum, considering the totality of the circumstances, Secretary Hargett and Coordinator
Goins have not met their burden of showing that the Election Division’s voluntary cessation make
it “absolutely clear that the allegedly wrongful behavior could not reasonably be expected to
recur.” Friends of the Earth, 528 U.S. at 189. Therefore, TN NAACP’s claims in Count Six will
not be dismissed as moot. Nor will the Tennessee Election Officials’ motion for summary judgment
be granted as to Counts Five and Six on the basis that the State’s challenged policy