Case 5:20-cv-05163-TLB Document 4-1  Filed 09/02/20 Page 1 of 32 PagelD #: 43

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

BONNIE HEATHER MILLER, and THE
LEAGUE OF WOMEN VOTERS OF
ARKANSAS

Plaintiffs,
Case No. 5:20-cv-05163
V.
Hon. Timothy L. Brooks
JOHN THURSTON, in his official capacity
as Secretary of State of Arkansas,

Defendant.

BRIEF IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY
INJUNCTION

EXHIBIT A
Declaration of Bonnie Heather Miller dated September 2, 2020
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

BONNIE HEATHER MILLER, and THE
LEAGUE OF WOMEN VOTERS OF
ARKANSAS

JOHN THURSTON, in his official capacity
as Secretary of State of Arkansas,

Plaintiffs,
Case No.

V.

Defendant.

DECLARATION OF BONNIE HEATHER MILLER

I, Bonnie Heather Miller, am over the age of 18 and fully competent to make the following
declaration. The facts in this declaration are based on my personal knowledge. If called upon as a
witness, I would testify to these facts. Under penalty of perjury, I declare and state the following:

1.

My name is Bonnie Heather Miller and I reside at 21 East Center Street, Apt 203,
Fayetteville AR 72701. I am a registered voter in the state of Arkansas. I am 33 years old
and have lived in Fayetteville, Arkansas since 2008. I am the LL.M. Program
Administrator at the University of Arkansas School of Law.

I am the Director of Arkansas Voters First, Inc (a 501(c)(4) organization) and the
Chairperson of Arkansas Voters First ballot question committee and have held those roles
since their inception. Attached as Exhibit 1 is a true and correct copy of the Ballot
Question Committee Statement of Organization for Arkansas Voters First, Inc.

. AVF is the sponsor of two petitions to amend the state constitution: Citizens’

Commission for an Independent Redistricting Commission (“CRC Petition™) and “[a]
Constitutional Amendment Establishing Top Four Open Primary Elections and Majority
Winner General Elections With Instant Runoff If Necessary” (“OPA Petition”). Both
petitions seek to be placed before the voters at the November 3, 2020 election.

I am the President of the League of Women Voters of Washington County (“the
League”), a board member of the League of Women Voters of Arkansas, and the Chair of
Redistricting Initiatives with the League of Women Voters of Arkansas. I have been a
member of the League since 2017. I was motivated to join the League when I attended an
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event discussing redistricting reform, and it seemed to me that the League was the only
group pursuing redistricting reform in Arkansas at the time.

5. Thave been passionate about redistricting reform for many years. In summer of 2019, the
national League launched its second ever nationwide campaign (the first nationwide
campaign was for universal suffrage in 1920), entitled People Powered Fair Maps. In
October 2019, I was selected by the League of Women Voters of Arkansas to attend a
convening in Washington, D.C. to train and then become a “Redistricting Champion” in
Arkansas.

6. Isigned both the CRC Petition and the OPA Petition, seeking to place constitutional
amendments on the November 3, 2020 ballot.

7. While many of the events I do with the League include discussions of my work on
redistricting reform, in 2020 I have also organized information sessions, town hall style
meetings, and sent weekly emails specifically on the topic of promoting the Arkansas
Voters First ballot question. I organized approximately 6-7 of these events between
January 1 and March 1, 2020.

8. The result of these events is that hundreds of members of the League of Women Voters
of Arkansas signed one or both AVF ballot petitions.

9. AVF employed the firm National Ballot Access (“NBA”) to manage the paid canvassing
effort for the CRC Petition and the OPA Petition.

10. On July 6, 2020 AVF filed the following documents with the Secretary of State:

a. The CRC Receipt for Initiative or Referendum Petition. Attached as Exhibit 2 is a
true and correct copy of the Receipt for Initiative or Referendum Petition for the
CRC Petition.

b. An affidavit that I swore certifying that the CRC Petition included 98,728
signatures spanning 15,118 petition parts. Attached as Exhibit 3 is a true and correct
copy of the CRC Signature Count Affidavit.

c. An unsworn certification signed by me as to paid canvassers. Attached as Exhibit
4 is a true and correct copy of the CRC Paid Canvasser Certification.

d. A final list of all the paid canvassers that circulated the CRC Petition. Attached as
Exhibit 5 is a true and correct copy of the CRC Paid Canvasser List.

e. a paid canvasser signature card for each paid canvasser that circulated either the
CRC or the OPA Petition (the “Paid Canvasser Signature Card”). Attached as
Exhibit 6 is a copy of a blank Paid Canvasser Signature card provided by the
Secretary of State.

f. the original signed ballot petitions referred to in the Signature Count Affidavit for
the CRC Petition.
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11. On August 5, 2020, I submitted an additional 45,896 original signed ballot petitions in
support of the CRC Petition, along with another Signature Count Affidavit certifying that
fact.

12. NBA collected the sworn statements for each paid canvasser as required by Ark. Code
Ann. § 7-9-601(d) and submitted them to the Defendant in batches each time the partial
Paid Canvasser List was submitted to Defendant.

13. From May 22, 2020 to July 24, 2020, NBA, on behalf of AVF, sent a copy of a Paid
Canvasser list to the Secretary of State each day that one or more new paid canvassers
were added.

14. On July 14, 2020 Defendant wrote a letter to AVF with the subject “Declaration of
Insufficiency.” Attached as Exhibit 7 is a true and correct copy of that letter.

15. On July 21, 2020 Defendant wrote to AVF with the subject “Revised Declaration of
Insufficiency” that related to additional deficiencies with the OPA Petition. Attached as
Exhibit 8 is a true and correct copy of that letter.

16. On July 23, 2020 Defendant wrote to AVF concluding that the face of the CRC Petition
includes 90, 493 signatures. Attached as Exhibit 9 is a true and correct copy of that letter.

17. T have invested significant time, energy, and effort into getting fair redistricting for all
Arkansans, and on behalf of the hundreds of members and thousands of voters who we
served through this ballot initiative.

18. If we are not able to place the CRC Petition on the ballot in November 2020 then we will
not be able to secure an independent redistricting commission to draw the state legislative
and congressional district lines in 2021.

19. The background checks conducted by AVF showed that none of the paid canvassers used
by AVF had been convicted of a felony.

I declare under penalty of perjury that the foregoing statements are true and correct. Executed on

A2 620 by

Bonnie Heather Miller
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BALLOT QUESTION COMMITTEE (BQC)’
STATEMENT OF ORGANIZATION

To be filed with (Arkansas Ethics Commissior File Stamp)
Arkansas Ethics Commission
Post Office Box 1917

Little Rock, AR 72203
Phone (501) 324-9600

Fax (501) 324-9606

MAR 0 5 2020

ARKANSAS ETHICS
G OMMJ BSSION.

[7] Check if this Is an amendment to a previously filed statement of organization

BY

Section One: BQC Name
Name of BQC (in full);Arkansas Voters First, Ine,

Section Two: BQC Address & Phone Number
If BQC has no office address, use the addrass of the BQC officer authorized to receive notices on behalf of the BQC,

Address: 417 Maih Street , _
City: Little Rock State AR Zip72211 Telephone Numiber (801) 420-2699

Section Three: BQC Officers and Directors
Provide the namg, title, address, and te!ephone number of the treasurer and other principal officers and directors of the' BQC.

Neme; Bonnie Miller , Title: Chair

Address; 21 E. Center Street, #203 city. Fayetteville  state; AR Zip:. 72701
Telephone Number; (760) 792-5289 .
Name:; L. Boyle . _ - Title: Treasurer

Address: 425 W. Capitol Avenue, #3300 Gity; Little Rock. State: AR Zip: 72201
Telephone Nurber, (801) 376-9241

Name: Brett Kincaid Title: Director

Address; 8 Red Maple Court _ city: Little Rock State: AR Zip: 72211
Teleptione Nuriber: (479) 530-1 122

Name: ' ‘ Title:

Addressi_____ . City: State: Zip:

Telephone Number:

*'The term “ballot questxon committcc“ is defined in Ark, Code Ann, § 7-0-402(2)(A) dnd (B) und § 600(c)(1) and (2) of the Bthics
Commission’s Rufes on Ballot and Legislative Question Committees,
Revised 12/2017
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Section Four: Financial lnformation v o ‘
Provide the hame and address of each financial institution in which the BQC deposlts money or anything else of monetary
value.

Name of Financial Institution: Arvest Bank

Address: 500 Broadway Street , _ city: Little Rock State: AR Zip: 72201

Name of Financial [nstitution:

Address: v , Oty State: Zip:

Sectlon Five; Members o
Provide the name of each person who is-a member of the committee. A person that Is not an individual may be listed by its
name without also listing its own members, if any.

Nell Matthews, Carol Young, Terri Berkshire, John Krebs, Michelie Rhoden,

League of Women Voters of Arkansas, Inc,

Section Six: Brief Statement
Provide a brief statement identifying the substance of each ballot question as to which the BQC will exprassly advocate the

qualification, disqualification, passage, or defeat, and, if known, the date each ballot question shall be presented to @ popular
vote atan eledtion,

To support The Arkansas Citizens' Redistr‘Icting Commission Amendment. Assuming qualification of

the proposed amendment to the Arkansas Constitution, this ballot question would be presentedtoa

popular vote at the General Electlon in November, 2020.

03/n5 /2000

t "Datd

Revised 12/2017
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Signature Count Affidavit

Name of Petition: OTEZNE' Lih st Por g

A MMiSssus
Petition Sponsor: Wgﬁ Yoruo frst

I certify that a total of _Jg‘,llﬁ___ Petition Parts containing M signatures are being filed,
-
Sponsor Signature:mmw : Date: 7‘?"/ U /WD

State of Arkansas

Counw'afp ek ' - ‘ 3

F —
Subscribed and sworn before me this b th dayof ) / Yy

20
[Legible Notary Seal]

Signature of Notary Public
My Commission expires:

F 1 1, 1 D OFFICIAL SEAL « #123966186

; : JOSH BRIDGES .

)6 10 AL
JUL 08 2020 MY COMMISSION EXPIREH: 11+14-23
Arkaisas
Beerotary of State
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PAID CANVASSER SIGNATURE CARD

Pursuant to Ark. Code Ann. § 7-9-601(a)(3)(B)

Name of Petition:

Petition Sponsor:

Paid Canvasser Full Name:
Residence:

City: State: Zip:

SIGNATURE OF PAID CANVASSER

Date You Began to Collect Signatures (on this petition):

Reminder — Arkansas Law Has Specific Requirements For Paid Canvassers Including The Following:

Be at least eighteen (18) years of age or older;

Be present for every signature on each of your petition pages;

Provide a sworn statement, oath, or affirmation that you have not pleaded guilty or nolo contendere or been
found guilty of a criminal felony offense or a violation of election laws, fraud, forgery, or identification theft in
any state, the District of Columbia, Puerto Rico, Guam or any other US protectorate; Agree to have a criminal
background check/search for each petition within 30 days before gathering signatures on that petition;

Have sponsor explain, and provide a signed statement to sponsor that canvasser has reviewed and understands
applicable Arkansas law regarding obtaining signatures on an initiative or referendum petitions;

Have received a copy of the most recent edition of the Secretary of State’s handbook on initiatives and
referenda.

Revised —January 2020

Page 63
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JouN THURSTON

ARKANSAS SECRETARY OF STATE

David A, Couch viaelectronic mail to arhog@me.com
Attorney at Law ’

1501 N. University Ave,, Suite 228

Little Rock, AR 72207

July 14,2020
Re:  Declaration of Insufficiency

Petition Sponsor: Arkansas Voters First
Petition: Citizens” Commission or an Independent Redistricting Commission

Dear Mr. Couch;

] Upon initial review of the above referenced petition, our office has determined that the petition
| must be declared insufficient for the reason cited herein.

Ark, Code Ann. § 7-9-601(b)(3) states, “Upon submission of the sponsor's list of paid
canvassers to the Secretary of State, the sponsor shall certify to the Secretary of State that each
paid canvasser in the sponsor’s employ has passed a criminal background check in accordance
with this section.” (emphasis added),

Ark. Code Ann.S 7-9-GO1(f) states, “Signatures incorrectly obtained or submitted under this
section shall not be counted by the Secretary of State for any purpose.” (emphasis added) The
termi “shall” has been determined to be mandatory and that substantial compliance cannot be
used as a substitute or fulfillment wich the statute, Benca v. Martin, 216 Ark. 359, at 12-13, 500
S:W. 3d at 750; Zook v. Martin, 2018 Ark, 306,

| The list of paid canvassers soliciting signatures for the above referenced petition was
accompanied by the following certification: “On behalf of the sponsors, this statement and
submission of names serves as certification that a statewide Arkansas State Police background
check, as wells as, 50-state criminal background check have been timely dcquired in the 30 days
before the first day the Paid canvasser begins to collect signatures as required by Act 1104 of
2017, (emphasis added)

Srate Caplrol « Suite 256 » 500 Woodlane Street v Little Rock, Arkansas 72201-1094
501-682-1010 » Fax 501-682-3510
e-mail: arsos@sosarkansas.gov ¢ wwwi.sos.arkansas.gov ?
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D. Couch
July 14, 2020
Page 2

It has been determined that acquiring a criminal background check is not the same as passing
a criminal background check. Because Arkansas Voters First did not comply with Ark. Code
Ann, §7-9-601(b)(3), none of the signatures solicited by the paid canvassers may be counted
for any purpose. Thus, the petition is insufficient to qualify for the November 3, 2020 General
Election Ballot.

Please note, that becaunse this office is statutorily prohibited from counting the submitted
sighatures for any purpose, there may be other as yet undetermined reasons the petition may
not be sufficient.

Sincerely,

John Thurston
Secretary of State
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JoHN THURSTON

ARKANSAS SECRETARY OF STATE

David A. Couch via electronic mail to arhog®me.com
Attorney at Law

1501 N. University Ave., Suite 228
Little Rock, AR 72207

July 21,2020

Re:  Revised Declaration of Insufficiency
Petition Sponsor: Arkansas Voters First
Petition: A Constitutional Amendment Establishing Top Four Open Primary Elections
and Majority Winner General Elections with Instant Runoff if Necessary

Dear Mr, Couch:

Upon initial review of the above referenced petition, our office has determined that the petition
must be declared insufficient for the following reasons:

1. After completion of the intake analysis procedure for the above referenced petition, a
total of 10,208 signatures were culled, leaving a total of 88,623 signatures on the face of
the petition. A total of 89,151 signatures are required on the face of the petition to
trigger further analysis. The reasons for the signatures that were culled include:

a. Some signatures were solicited by paid canvassers prior to the canvasser’s required
information (name and/or canvassers’ statement regarding criminal background)
being filed with the Secretary of State; and/or

b. Some petition parts were submitted for paid canvassers whose names were never
reported to the Secretary of State; and/or

¢. Some signatures were solicited by paid canvassers but the canvassers’ signature card
was not filed with the Secretary of State; and/or

d. Some petition parts were not notarized; and/or

e. Some signatures on petition parts contained verifications dated earlier than the

State Capitol » Suite 256 « 500 Woodlane Street ¢ Little Rock, Arkansas 722011094
501-682-1010 » Fax 501-682-3510
e-mail: arsos@sos.arkansas.gov o wwwi.sosarkansas.gov
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D. Couch
July 21,2020
Page 2
date on which a petitioner signed the petition; and/or
f. Some petition parts did not conform to the original draft filed vunder § 7-9-107.

2. Asmore fully explained in my preliminary letter of July 14, 2020, Arkansas Voters First did
not comply with Ark. Code Ann. § 7-9-601(b)(3) thus none of the signatures solicited by the
paid canvassers may be counted for any purpose pursuant to Ark. Code Ann. § 7-9-601(f).

Pursuant to Ark. Code Ann. § 7-9-126(d), the petition must be declared insufficient and this
office “shall not accept and file any additional signatures to cure the insufficiency of the

petition on its face.”

Sincerely,

John Thurston
Secretary of State
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JoHN THURSTON

ARKANSAS SECRETARY OF STATE

David A. Couch via electronic mail to arhog@me.com
Attorney at Law

1501 N. University Ave., Suite 228

Little Rock, AR 72207

July 23, 2020
Re:  Revised Declaration of Insufficiency
Petition Sponsor: Arkansas Voters First

Petition: Citizens Commission for an Independent Redistricting Commission

Dear Mr. Couch:

After completion of the intake analysis procedure for the above referenced petition, a total of
4,579 signatures were culled, leaving a total of 90,493 signatures on the face of the petition.

As more fully explained in my preliminary letter of July 14, 2020, Arkansas Voters First did not
comply with Ark. Code Ann. § 7-9-601(b)(3) thus none of the signatures solicited by the paid
canvassers may be counted for any purpose pursuant to Ark. Code Ann. § 7-9-601(F).

Pursuant to Ark. Code Ann. § 7-9-126(d), the petition must be declared insufficient and this
office “shall not accept and file any additional signatures to cure the insufficiency of the
petition on its face.”

Sincerely,

John Thurston
Secretary of State

State Capitol ¢ Suite 256 « 500 Woodlane Street » Little Rock, Arkansas 72201-1094
501-682-1010 » Fax 501-682-3510
e-mail: argos@sos.arkansas.gov ¢ www.sos.arkansas.gov
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