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PRELIMINARY STATEMENT 

Plaintiffs-appellants (hereinafter “plaintiffs”), i n their 

capacities as taxpayers and residents of the City o f Ocean City, 

New Jersey, sought a declaratory judgment from the court below 

that the City of Ocean City (hereinafter “City”) ha s the legal 

authority to adopt the proposed public campaign fin ancing 

ordinance at issue in this case, entitled: “The Fai r and Clean 

Public Financing of Elections Ordinance of 2006” (h ereinafter 

“proposed Ordinance”). 

At oral argument on November 6 the Court requested 

supplemental briefing on the question of whether an  opinion in 

this case would constitute an impermissible advisor y opinion by 

the Court, or a permissible judgment on the legalit y of the 

Ordinance at issue in this case under the State’s D eclaratory 

Judgments Act.  See  N.J.S.A.  2A:16-50 et seq. 

The New Jersey Supreme Court has made clear that th e 

Declaratory Judgments Act is to be liberally constr ued and 

administered, and that declaratory relief is approp riate when 

there is an actual dispute between parties who have  a sufficient 

stake in the outcome. The City at oral argument con curred with 

our assertion that declaratory relief is appropriat e in the 

present matter.  Further, there exists no uncertain ty with 

respect to the facts or legal issues in the present  case.  The 

Court has before it a specific ordinance—the legali ty of which 
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under the State’s “home rule” doctrine has been ful ly briefed 

and argued by the plaintiffs, the City and the Stat e.  

Substantial taxpayer and private resources have bee n expended by 

all parties involved, as well as by the courts of N ew Jersey, in 

this litigation to date. 

In the event this Court decides not to issue declar atory 

relief, these costs will be compounded by the neces sity to re-

litigate the same exact issues by the same exact pa rties in the 

coming years through efforts by plaintiffs to place  the 

ordinance before the voters of Ocean City—efforts t hat will 

undoubtedly be opposed by the City Solicitor once a gain. 

For these reasons, as detailed below, it is in the 

interests of the parties, the courts and the taxpay ers of the 

State of New Jersey for this Court to grant the req uested 

declaratory relief. 

ARGUMENT 

I. DECLARATORY RELIEF IS APPROPRIATE IN THE INSTANT CASE 
BECAUSE THERE IS AN ACTUAL DISPUTE BETWEEN THE PARTIES 
AND THE PARTIES HAVE A SUFFICIENT STAKE IN THE 
OUTCOME. 

The Declaratory Judgments Act makes clear that “[i] ts 

purpose is to settle and afford relieve from uncert ainty and 

insecurity with respect to rights, status and other  legal 

relations.  It shall be liberally construed and adm inistered  . . 

. .”  N.J.S.A.  2A:16-51 (emphasis added). 
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The New Jersey Supreme Court has explained the scop e and 

purposes of the Declaratory Judgments Act as follow s: 

We will not render advisory opinions or function 
in the abstract, Crescent Park Tenants Ass'n v. Rea lty 
Equities Corp. of New York , 58 N.J.  98, 107 (1971); 
Friedland v. State , 149 N.J. Super.  483, 495 (Law Div. 
1977).  Nor will we decide a case based on facts wh ich 
are undeveloped or uncertain, Burlington Tp. v. Mid dle 
Dep't Inspection Agency, Inc. , 175 N.J. Super.  624, 
627 (Law Div. 1980). 

 
However, we will render declaratory relief when 

there is an actual dispute between parties who have  a 
sufficient stake in the outcome, New Jersey Home 
Builders Ass'n v. Division on Civil Rights , 81 N.J. 
Super.  243, 251-52 (Ch. Div. 1963), aff'd sub nom. 
David v. Vesta , 45 N.J.  301 (1965); Friedland v. 
State , 149 N.J. Super.  at 495; Young v. Byrne , 144 
N.J. Super.  10, 16 (Law Div. 1976).  We have 
discretion to issue a declaratory judgment when to do 
so would be just and fair.  Burlington Tp. v. Middl e 
Dep't Inspection Agency , 175 N.J. Super. at 628. 

 
The Declaratory Judgment Act, N.J.S.A.  2A:16-50 

to -62, is remedial legislation entitled to liberal  
construction and administration, N.J.S.A.  2A:16-51; 
Union County Board of Chosen Freeholders v. Union 
County Park Comm'n , 41 N.J.  at 336; Burlington Tp. v. 
Middle Dep't Inspection Agency, Inc. , 175 N.J. Super.  
at 628.  Its purpose is to end uncertainty about th e 
legal rights and duties of the parties to litigatio n 
in controversies which have not yet reached the sta ge 
at which the parties seek a coercive remedy.  Union  
County Bd. of Chosen Freeholders v. Union County Pa rk 
Comm'n, 41 N.J.  at 336; Hammond v. Doan , 127 N.J. 
Super.  67, 72 (Law Div. 1974).  We have held that a 
declaratory judgment may be rendered under N.J.S.A.  
2A:16-53 when there is an actual controversy betwee n 
the parties which involves differing views on the 
meaning of applicable statutory provisions, Union 
County Bd. of Chosen Freeholders v. Union County Pa rk 
Comm'n, 41 N.J.  at 336; Burlington Tp. v. Middle Dep't 
Inspection Agency , 175 N.J. Super.  at 628; Hammond v. 
Doan, 127 N.J. Super.  at 72. 
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N.J. Assoc. for Retarded Citizens v. N.J. Dept. of Human 

Services , 89 N.J.  234, 241-42 (1982) (emphasis added) (parallel 

citations omitted). 

The Superior Court, Chancery Division has summarize d the 

standard under the Declaratory Judgments Act as fol lows: 

Although courts will not render an advisory opinion  or 
function in the abstract, declaratory relief is 
appropriate when there is an actual dispute between  
parties and those parties have a sufficient stake i n 
the outcome .  Both of those elements are satisfied 
here and all parties agree that relief under the 
Declaratory Judgment Act is appropriate.  N.J.S.A.  
2A:16-50 to 62. 

Re/Max of New Jersey, Inc. v. Wausau Insurance Comp anies , 304 

N.J. Super.  59, 64 (Ch. Div. 1997) (emphasis added). 

Importantly, the New Jersey Supreme Court has made clear 

(in the context of the mootness doctrine) that “[u] nlike the 

federal Constitution, the New Jersey Constitution d oes not 

confine the exercise of the judicial power to actua l cases and 

controversies.”  DeVesa v. Dorsey , 134 N.J.  420, 428 (1993).  

Although the Court “refrains from rendering advisor y opinions or 

exercising its jurisdiction in the abstract[,]” in some 

circumstances New Jersey courts “will entertain a c ase despite 

its mootness.”  Id.   Specifically, New Jersey courts “will 

entertain a case that has become moot when the issu e is of 

significant importance and is likely to recur .”  Id.  (emphasis 
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added) (citing  In re Conroy , 98 N.J.  321, 342 (1985); Clark v. 

Degnan, 83 N.J.  393, 397 (1980)). 1 

The present matter—the “home rule” authority of the  City of 

Ocean City to enact a specific proposed public camp aign 

financing ordinance—is suitable for declaratory jud gment under 

New Jersey Supreme Court precedent. 

Issuance of a declaratory judgment in the present m atter 

would not  constitute and advisory opinion; this Court is not  

being asked to function in the abstract or based on  uncertain 

facts.  See  N.J. Assoc. for Retarded Citizens , 89 N.J.  at 241.  

Instead, we respectfully request that this Court ex amine the 

specific public financing ordinance at issue in thi s case, see  

Pa11, and to declare as a matter of law that adopti on of the 

specific ordinance is within the “home rule” author ity of the 

City of Ocean City. 

                                                 
1 See  also  In re J.I.S. Indus. Serv. Co. Landfill , 110 N.J.  101, 
104 (1988) (“While we ordinarily refuse to examine moot matters 
due to our reluctance to render legal decisions in the abstract 
and our desire to conserve judicial resources, we w ill rule on 
such matters where they are of substantial importan ce and are 
capable of repetition yet evade review.”); Clymer v . Bancorp , 
171 N.J.  57, 65-66 (2002) (“The threshold issue, then, is 
whether this case should be decided in its current posture.  To 
answer that question, we must determine whether the  State's 
appeal, although technically moot, presents a quest ion that is 
both important to the public and likely to recur.”) ; State v. 
Gartland , 149 N.J.  456, 464-65 (1997) (observing that resolving 
issues that are both important to the public and li kely to recur 
“is worth the judicial effort.”). 
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There is an actual dispute  between the parties in this case 

and the parties have a sufficient stake in the outc ome of this 

declaratory judgment action.  See  N.J. Assoc. for Retarded 

Citizens , 89 N.J.  at 241; see  also  Re/Max of New Jersey, Inc. , 

304 N.J. Super.  at 64.  Plaintiffs worked for years with members 

of the Ocean City Council crafting the ordinance at  issue in 

this case.  But for the opinion of the City Solicit or that 

enactment of the ordinance is beyond the City’s “ho me rule” 

authority, the Ordinance would have been voted upon  and likely 

enacted by the City Council.  And but for the opini on of the 

City Solicitor that the ordinance is beyond the Cit y’s “home 

rule” authority, plaintiffs could pursue enactment of the 

ordinance via ballot initiative if the City Council  does not 

enact the ordinance.  Yet the opinion of the City S olicitor 

precluded a vote on the ordinance by the City Counc il.  Further, 

the opinion of the City Solicitor would likely prev ent any vote 

on the ordinance by the people of Ocean City via th e ballot 

initiative process—as occurred with the proposed or dinance at 

issue in City of Ocean City v. Somerville , --- N.J. Super.  ---, 

2008 WL  4725285 (App. Div. Oct. 10, 2008), a case decided by 

this Court last month. 

In Somerville , this Court issued a declaratory judgment 

regarding the legality of another ordinance propose d in Ocean 

City, but not yet voted upon or enacted by the Ocea n City 
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Council or electorate of Ocean City.  In Somerville , residents 

of Ocean City, collected initiative petition signat ures to 

qualify a so-called “taxpayer protection ordinance”  for the 

Ocean City election ballot.  Id.  at *2-*3.  However, upon 

receipt of the initiative petitions by the City, th e City 

refused to put the proposed ordinance before the Ci ty Council 

for a vote as required by N.J.S.A.   40:69A-190, -191.  Instead, 

believing that the proposed ordinance “was not the proper 

subject of the initiative process and therefore ult ra vires ,” 

the “City filed a declaratory judgment action in th e Law 

Division, seeking a determination that the [propose d ordinance 

was] invalid and should not be placed on the ballot .”  

Somerville , 2008 WL  4725285 at *3.  The Ocean City residents 

proposing the ordinance counterclaimed, seeking a d eclaration 

supporting the opposite position that the proposed ordinance was 

valid.  Id . 

This Court affirmed the lower court’s declaratory j udgment 

issued in the case notwithstanding the fact that th e proposed 

ordinance had never been voted on by the City Counc il or Ocean 

City voters, precisely the same circumstances that exist in this 

case.  Id . at *14.  See  also  Sloan v. Lettieri , 171 N.J. Super.  

445, 448-49 (Ch. Div. 1979) (“The determination of the validity 

of an initiative ordinance before it is enacted by the voters is 
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a proper subject for a declaratory judgment action. ”); McCrink 

v. West Orange , 85 N.J. Super.  86, 91 (App. Div. 1974). 

Just as this Court in Somerville  issued a declaratory 

judgment regarding whether a proposed ordinance tha t had not yet 

been voted on was ultra  vires , so too should this Court issue 

the requested declaratory judgment here.  This Cour t has 

“discretion to issue a declaratory judgment when to  do so would 

be just and fair.”  N.J. Assoc. for Retarded Citize ns , 89 N.J.  

at 241.  See  also  Burlington Tp. v. Middle Dep't Inspection 

Agency , 175 N.J. Super. at 628.  Issuance of a declarator y 

judgment in this matter would undoubtedly be just a nd fair.  The 

City explicitly agreed at oral argument that issuan ce of a 

declaratory judgment in this appeal is proper.  The re is an 

actual dispute in this case between parties with a significant 

stake in the outcome.  There is nothing abstract ab out the 

present matter—there are no facts undeveloped or un certain that 

would render a decision here a mere advisory opinio n.  Further, 

this legal “issue is of significant importance and is likely to 

recur .”  DeVesa , 134 N.J.  at 428 (emphasis added).  This legal 

action is thus ripe for a declaratory judgment. 

II. JUDICIAL ECONOMY CONSIDERATIONS WEIGH HEAVILY IN FAVOR 
OF ISSUANCE OF A DECLARATORY JUDGMENT IN THIS CASE. 

This Court’s issuance of a declaratory judgment in the 

present matter is by far the most efficient means o f resolving 
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the legal controversy between all parties in the ca se.  The 

original complaint was filed in this matter more th an two years 

ago.  See  Pa1.  Over the course of two years, significant 

taxpayer resources have been expended by the State of New Jersey 

and the City of Ocean City to litigate (including t he New Jersey 

judiciary) and decide this matter.  Further, signif icant private 

resources have been expended by plaintiffs to litig ate this 

matter.  The case has been fully developed and is r ipe for 

decision by this Court.  If this Court were to dism iss the case 

as not suitable for declaratory judgment, tens of t housands of 

dollars and countless hours will have been wasted. 

In addition, if this Court declares the case non-

justiciable, it is likely that the exact same issue  will again 

come before this Court in a couple of years (after further 

litigation below).  If this case is dismissed, plai ntiffs will 

have to expend thousands of dollars of personal res ources and 

hundreds of hours of personal time collecting signa tures on 

petitions to qualify the public financing ordinance  as a ballot 

initiative.  Upon presentation of those signatures to the Ocean 

City Council, the City Solicitor will likely again opine that 

the City lacks authority to enact such an ordinance  and 

plaintiffs will be back in court seeking the same t ype of 

declaratory judgment they seek here (and in the ide ntical 

posture as plaintiffs in the Somerville  case, supra ).  Both 
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plaintiffs and the City (and likely the State of Ne w Jersey) 

will then have to spend additional and substantial taxpayer 

resources seeking the same exact declaratory judgme nt  being 

sought from this Court today. 2 

Such a waste of judicial and taxpayer resources wou ld not 

be in the public interest. 

In a few years, all parties presently before this C ourt 

will return to re-litigate this same exact issue.  What will 

have changed?  Nothing except the price tag of reso lving this 

issue and the ensuing burden to plaintiffs of a del ay in 

obtaining the declaratory judgment they seek. 

This Court has “discretion to issue a declaratory j udgment 

when to do so would be just and fair.”  N.J. Assoc.  for Retarded 

Citizens , 89 N.J.  at 241.  See  also  Burlington Tp. v. Middle 

Dep't Inspection Agency , 175 N.J. Super. at 628.  Further, this 

Court has discretion to decide a legal issue of sig nificant 

importance likely to recur .  See  DeVesa , 134 N.J.  at 428 

(emphasis added).  As counsel for Ocean City stated  at oral 

argument, issuing the requested declaratory judgmen t in this 

case would not only be just and fair to the parties  in this 

                                                 
2 The City will also likely file a third party compla int against 
the State, identical to the one in the present matt er, which 
will, in turn, force the State to spend thousands o f taxpayer 
dollars litigating this matter all over again.  
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case, it would also best serve the interests of the  Court and 

the parties in efficiency and economy. 

CONCLUSION 

For the foregoing reasons, issuance of a declarator y 

judgment in this matter is proper.  The judgment of  the court 

below granting the City’s and State’s Cross-motions  for Summary 

Declaratory Judgment and denying plaintiffs’ Motion  for Summary 

Declaratory Judgment should be reversed. 

Respectfully submitted. 
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