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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CAS ES
(Cir. R. 28(a)(1))

(A) Parties and Amici. Representative Christopher Shays was the plaintihe district

court' and the Federal Election Commission (“FEC” or “Goission”) was the defendant.
Senators Russell D. Feingold and John McCain am€tnter for Competitive Politics were
amiciin the district court. Christopher Shays is thpeallee and cross-appellant in this Court
and the FEC is the appellant and cross-appelleeatSr Russell D. Feingold and the Center for
Competitive Politics aramiciin this Court. There were no intervenors in trgratt court and
there are none in this Court.

(B) Rulings Under Review. References to the ruling at issue appear in tie¢ for the

FEC.

(C) Related Cases.There are no “related cases,” as that term is@afn this Court’s

Rule 28(a)(1)(C), currently pending in this or alier Court. As explained in the brief for
Christopher Shays and in the brief for the FECulagons at issue in this case were previously

before this Court itthays v. FEC414 F.3d 76 (D.C. Cir. 2005)%hays’l).

! Martin Meehan was a co-plaintiff in the districtuet, but resigned from Congress and is no longer a
party in this case.
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STATEMENT OF INTEREST ?

AmicusRussell D. Feingold is presently a U.S. Senat@ragenting the state of
Wisconsin. Sen. Feingold, who was first electetheoU.S. Senate in November of 1992 and
was re-elected in 1998 and 2004, was a principaateesponsor of the Bipartisan Campaign
Reform Act of 2002 (“BCRA™ and worked over seven years to secure passagéRABo rid
politics of the corrupting influence of soft monayd enhance the public’s confidence in the
workings of its governing institutions. Sen. Felthfiles this brief to present his views to the
Court on the importance of this case to the achnmre of the purposes of BCRA and
respectfully submits that the FEC’s regulationssiie in this case unlawfully undermine critical
provisions of BCRA and, therefore, should be helthwful by this Court.

INTRODUCTION AND SUMMARY OF ARGUMENT

More than five years ago, Reps. Christopher Shags Martin Meehan, the principal
sponsors of BCRA in the House of Representativesjdht an action urging the U.S. District
Court for the District of Columbia to invalidatemerous regulations promulgated by Defendant
FEC to implement the BCRAShays v. FEQ“Shays’l), 337 F. Supp. 2d 28, 35 (D.D.C. 2004).
The district court invalidated fifteen of the clesiged regulations and this Court affirmed the
district court’s decisionSee idat 130,aff'd, 414 F.3d 76 (D.C. Cir. 2005). Yet, on remane, th
FEC failed to address this Court’s concerns anttatsexacerbated the problems identified by
this Court and the district court Bhays | prompting Rep. Shays to bring the present sBée

Shays v. FEQ“Shays IIT), 508 F. Supp. 2d 10 (D.D.C. 2007). The distdourt below once

2 pursuant to Circuit Rule 29(b), on December 3D;728micusSen. Feingold filed with this Court a
representation that all parties consent tcahigcusparticipation in this case.
®Pub. L. No. 107-155, 116 Stat. 81.



again invalidated four FEC regulations implementB@QRA. See id.at 18-19. AmicusSen.
Feingold has filed briefs at each stage of thigdiion.

Now, two federal election cycles have come and ginee Congress enacted BCRA—a
third federal election is now in full swing—yet, toageously, the FEC has still not promulgated
lawful regulations to implement critical provision§ BCRA. As a principal sponsor of BCRA,
Sen. Feingold once again asks this Court to reeegior reasons detailed herein, that the FEC’s
rules regarding “coordinated communication,” fetleandidate and officeholder solicitation at
state party fundraising events, and “federal ed@ctctivity” undermine and unduly compromise
the purposes and intent of BCRA and the FederaitiBle Campaign Act (FECA)and violate
the Administrative Procedures Act (APA)On this basisamicusrespectfully urges this Court to
affirm the judgment below with respect to the “atioated communication” regulations and the
“federal election activity” regulations—and to rese the judgment below with respect to the
regulation on federal candidate solicitations atesparty fundraising events.

ARGUMENT

l. The District Court Correctly Invalidated the FEC’s “Coordination” Regulation.

Plaintiff challenged and the district court corhgdhvalidated three different subsections
of the Commission’s regulation pertaining to “caaeted communication”: (1) the 11 C.F.R. 8§
109.21(c)(4) content standards, the 11 C.F.R. §2108) conduct standard’s temporal limit for
common vendors and former employees and the 11RC.§.109.21(h) “safe harbor for
establishment and use of a firewalSee Shays |08 F. Supp. 2d at 18-19.

Among the most important deficiencies of the cooatipn regulation is its dependence

on the express advocacy standard for much of ealecfion cycle. As noted by the court below,

* Codified at 2 U.S.C. §§ 434t seq
°5U.S.C. 88 55&t seq



this Court inShays | found it “hard to imagine that Representativesl &enators voting for
BCRA would have expected regulations like these'—part because the regulations
‘resurrect[ed]’ the express advocacy standard Wes disavowed by BCRA's ‘electioneering
communications’ provisions and described as ‘fumdlly meaningless’ by the Supreme Court
in McConnell” Shays Il 508 F. Supp. 2d at 3@oting Shays | 414 F.3d at 98-99 and
McConnell v. FEC 540 U.S. 93, 193 (2003)). This Court concludadShays Ithat the
challenged coordination regulation’s fatal defectthat, contrary to the APA, the Commission
offered no persuasive justification for the . .20iday time-frame and the weak restraints
applying outside of it."Shays | 414 F.3d at 100. Applying the standard arti@daty this Court
in Shays | the court below in the present lawsuit concluded:

The record before the FEC during the rulemakingatestrates that candidates do

run advertisements—which do not necessarily inckxj@gess advocacy, but are

nevertheless intended to influence federal elestieoutside of the pre-election

windows included in the revised content standdrde E & J presents no

persuasive justification for writing off that evitlge and does not suggest that it

would somehow be captured by the “functionally megless” express advocacy

standard. As such, the E & J fails to meet the AR#andard of reasoned
decisionmaking.

Shays 11) 508 F. Supp. 2d at 48-49 (footnote omitted).

Nevertheless, the FEC (and @sicusCenter for Competitive Politics (“CCP”)) once
again incorrectly argues to this Court that “BCRAdsguage and legislative history contradict
the district court’s holding (J.A. 98), that ther@mission was unreasonable to rely in part on the
express advocacy standard in the context of coatelihexpenditures.” FEC Br. at Z&e also
CCP Br. at 2-14.

A. FEC “Coordination” Analysis in the Pre-BCRA Era Did Not Rely on an
“Express Advocacy” Content Standard.

In 1976, the Supreme Court recognized that, toffeetese, any limitations on campaign

contributions must apply to expenditures made iordmation with a candidate and construed



the FECA contribution limits to include “all expatgdes placed in cooperation with or with the

consent ofa candidate, his agents or an authorized comnoftéee candidate . . . .Buckley v.
Valeq 424 U.S. 1, 46—47 n.53 (1976) (emphasis adde;also idat 78° Congress codified
the BuckleyCourt’s treatment of coordinated expenditures whexmended FECA in 1976 to
provide that an expenditure made “in cooperatimnsaltation, or in concert with or at the
request or suggestion of a candidate, his autlebpodétical committees, or their agents, shall be
considered to be a contribution to such candidatéub. L. No. 94-283, § 112, 90 Stat. 475
(codified at 2 U.S.C. § 441a(a)(7)(B)(i)).

For more than 25 years, regulation of coordinaggehding under federal law focused

principally on the_conductf the spenders and candidates involved; the oeligvant_content

standard was that which is inherent in the stayudlefinition of “expenditure”™—*any purchase,

[or] payment . . . made by any person for the psepof influencingany election for Federal

office.” 2 U.S.C. § 431(9)(A)()) (emphasis added].he FEC’s promulgation in 2002 of a
separate_contentest for “coordinated communications”—largely regt on an “express
advocacy” standard for communications disseminatetside of specified pre-election time
periods—marked a substantial departure from anewarg of the agency’s historic analysis of
coordinated spending.Amicus CCP misrepresents the history of the FEC’s reguianf
coordinated spending, arguing that “[p]Jre-BCRA, ®@mmission consistently, if not formally,
applied the express advocacy and republicationaofpaign materials content standards when
determining whether allegedly coordinated expemeguqualified as ‘contributions].]i.e.,

disbursements made ‘for the purpose of influen@nyg election.” CCP Br. at 2. The FEC’s

® The broad language dBuckleyregarding coordination was echoed in subsequenteSwp Court
decisions on the same topi&ee e.g, Colo. Republican Fed. Campaign Comm. v. FEC3 U.S. 604,
614-17 (1996)see alsd~EC v. Colo. Republican Fed. Campaign Con83 U.S. 431, 443-47 (2001).



pre-BCRA regulations, litigation briefs, Advisorypions (Ad. Ops.) and public documents
pertaining to enforcement actions all belie CCRagna.

In 1980, the FEC promulgated a regulation inteipgethe 1976 FECA coordination
amendments noted above. Under the 1980 coszhsed regulation, an expenditure was not
considered “independent” if made pursuant to “amgragement, coordination or direction by the
candidate or his or her agent prior to the pulkbeatdistribution, display or broadcast of the
communication.” 11 C.F.R. § 109.1(b) (1980).

The FEC's interpretation of this regulation for ng&0 years—as naequiring “express
advocacy —is aptly reflected by FEC Advisory Opimsoin the 1980s and 1990s employing the
statutory “for the purpose of influencing” conteast in the context of coordinated spending.
The district court decision IFEC v. Christian Coalition52 F. Supp. 2d 45 (D.D.C. 1999),
acknowledged the FEC’s longstanding position thay“ consultation between a potential
spender and a federal candidate’s campaign orgamzabout the candidate’s plans, projects, or

needs renders any subsequent expenditures madbefgurpose of influencinghe election

‘coordinated,’” i.e., contributions.”Id. at 89 (emphasis added). Indeed, the FEC explicitl
rejected the “express advocacy” position that C@fbates to it, arguing ilChristian Coalition
that the limitation of its “coordination” regulatioto “express advocacy” would defeat the
purposes of FECA. See FEC v. Christian CoalitipnNo. 96-1781,PLAINTIFF FEC’'S
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGM¥I 8-9 (Oct. 8,
1998).

Although the district court inChristian Coalition found the FEC’s_condudiased
regulation of coordinated expenditures to be unimi®nally overbroad, because a spender

could trigger it “merely by having engaged in sooe@sultations or coordination with a federal

" Seee.g, Ad. Op. 1982-56, Ad. Op. 1983-12, Ad. Op. 1988-@2d Ad. Op. 1990-5.



candidate,” which prompted the court to formuldteawn “narrowly tailored”_condudiased
definition of coordinationsee52 F. Supp. 2dit 91-92 the court definitively and correctly
rejected the Christian Coalition’s argument tha&t ‘txpress advocacy” standard was applicable
as a contentest in the coordinated expenditure conteée Christian Coalitiorb2 F. Supp. 2d

at 88. Further, the FEC's papers @ristian Coalition make clear that the FEC was not
employing an “express advocacy” standard in theBZ&A era; on the contrary, the FEC
argued strenuously against an “express advocaagtiatd in that case.

Following the Christian Coalition decision, the FEC repealed its longstanding
coordination regulation and codified a version led tourt’s_conducstandard into a new rule.
Seeb5 Fed. Reg. 76138 (Dec. 6, 2006 als®6 Fed. Reg. 23537 (May 9, 2001); 11 C.F.R. §
100.23. Although the conduct standard of the nge was even narrower than that employed
by the district courti(e., under the 2000 rule, coordination could only benfibas a result of an

actual “agreement or collaboratior?”)the FEC’s coordination regulation still containad

separate content standardAs had been the case since the 1970s, whencth@dination”

doctrine came into existence, the only contesstriction employed by the FEC was its broad
definitional language of the term “expenditurei’es; “for the purpose of influencing.”

Although CCP’samicusbrief contends that an “express advocacy” standiad been
employed by the FEC in the pre-BCRA era, it fadsacknowledge that CCP’s co-founder

Bradley A. Smith, who was an FEC Commissioner fia®®0 until 2005, observed in a 2001

® The district court’s “narrowly tailored” _condubtised definition of coordination provided that
coordination could be found only where an expemdituas “requested or suggested” by a candidate, or
where there had been “substantial discussion ootiaigpn between the campaign and the spender over”
a communication’s contents, timing, audience orlitee “such that the candidate and the spendergane
as partners or joint venturers in the expressiyeerditure . . . .”Christian Coalition 52 F. Supp. 2d at
92. TheChristian Coalitioncourt’s coordinated conduct analysis was serioflalyed; but is not at issue

in this case.

° This regulation was subsequently repealed byaeétl 4 of BCRA.



document that the FEC had “so far not adopted” dkpress advocacy content test for the
regulation of coordinated spenditfy.

CCP’s erroneous assertion that the FEC employedeapress advocacy” content
standard in the pre-BCRA era relies heavily onchiaracterization of a Statement of Reasons
signed by two Commissioners as the formal adopbgrthe Commission” of an “express
advocacy” content standard. C®BP. at 5-6. To be certain, Commissioners Mason &maith
indicated in their joint MUR 4538 Statement of R@astheir unwillingness to take enforcement
action against the Alabama Republican Party, bec#us Party’s ads did not contain express
advocacy’® But a third Commissioner who voted against furttemforcement action,
Commissioner Sandstrom, did not join the Mason-Br8tatement and instead wrote a separate
Statement explaining that he voted not to proceginat the Party because of “concerns about
due process”if., concerns that the FEC had not made clear wlaaidatds govern in the
regulation of coordinated spending)and the fourth Commissioner who voted to takeutthér
action, Commissioner Wold, left the FEC withoutheurtng or signing a Statement of Reasons as
to why he voted to take no further action agaits party. The Mason-Smith Statement
indicated that Commissioner Wold had historicallycdsed his coordination analysis on
conduct—not on an express advocacy conterstt>—and that Commissioner Wold had initially

voted in the Alabama Republican Party action tal fiprobable cause” that a violation had

10 See Commissioner Bradley A. Smith, “Statement For TRecord for MUR 4624” inin re The
Coalition, et al. MUR 4624 (Nov. 7, 2001) (EX 1).

! SeeStatement of Reasons of Commissioners Mason anth $min re Alabama Republican Party et
al., MUR 4538 (FEC May 23, 2002) (EX 2).

12 SeeStatement of Reasons of Commissioner Sandstrdmria Alabama Republican Party et aUR
4538 (FEC August 13, 2002) (EX 3).

13 “Throughout the recent history of party coordimateatters, Commissioners maintained differing but
largely individually consistent positions with regp to the threshold for finding a communicatiorbéa
coordinated contribution. . .. Commissioners daand Wold focused on the degree or amount of
coordination.” Statement of Reasons of Commiss®iason and Smith i re Alabama Republican
Party et al.1-2, MUR 4538 (FEC May 23, 2002) (EX 2).



occurred even though the ads at issue containegkpiess advocacy. Thus, Commissioners
Mason and Smith were alone in their employmentrofexpress advocacy” standard—and the
opinion of two Commissioners falls far short of sbtuting the position of “the Commission.”

Remarkably, CCP argues, “there can be little dabbt the Commission’sinderstanding has

long been that expenditures violate FECA only étlexpressly advocate the election or defeat
of a candidate.” CCP Br. at 3 (emphasis added®t GCP fails to identify a single instance in
which a_majorityof the Commission actually employed an expresoeaby standard in the
context of regulating coordinated spending.

This pre-BCRA history of federal statutes, courtid®ns, FEC regulations and FEC
enforcement actions makes clear that from Blaekley Court’'s 1976 acknowledgment of the
need to regulate coordinated spending until 2062 régulation of coordination was not limited
by the express advocacy test. The incorporatianadxpress advocacy content standard into the
post-BCRA “coordination” rule, and retention of tlsandard in the revised rule at issue in this
case, constitutes a significant departure from, anthrrowing of, the Commission’s historic
regulation of “coordination”—which undermines andlates FECA, BCRA and the APA.

Further, even if the FEGadinformally applied an express advocacy contemtdsded in
its coordination analysis prior to the enactmeGRA, the court below correctly explained
that “[t]o freeze an agency interpretation, Congnesist give a strong affirmative indication that

it wishes the present interpretation to remainlac@. The Commission does not present

“Id. at 6 n.11.

15 CCP first cites the Statement of Reasons signeduryCommissioners i®n the Audits of “Dole For
President Committee, Inc.” et alFEC June 24, 1999) (EX 4), which never even hihigt the
Commission employed the express advocacy test. DER cites theChristian Coalition litigation,
conveniently failing to mention that the FEC argubnuously and successfully against the express
advocacy test in that case. Finally, CCP citessearate Statements of Reasons (EX 2 and EXtBgin
Alabama Republican Party enforcement action, sigmed total of three—not a majority of four—
Commissioners, and one of which is based on “carscabout due process,” not express advocacy.



evidence of such a ‘strong affirmative indicatioor, that the ‘legislature had its attention
directed to the administrative interpretation upe@enactment.””Shays Il] 508 F. Supp. 2d at 48
(internal citations omittedj(oting Shays, 1337 F.Supp.2d at 60-61 aAd. Fed'n of Labor &
Cong. of Indus. Orgs. v. Broc835 F.2d 912, 916 (1987)). Accordingly, the ¢doglow
rejected “the legislative reenactment argumentqutt by the Commission and the amicus™—
and so too should this Court.
B. BCRA'’s Legislative History and the Supreme Court’'sMcConnell
Decision Make Clear That Effective Regulation of Cordinated Spending

Is Vital to the Integrity of Federal Campaign Finance Law—and that the
“Express Advocacy” Test Is Functionally Meaninglesand Ineffective.

Through enactment of BCRA in 2002, Congress ex@n&8&CA’s coordination
provisions beyond candidates to include expenditaoordinated with party committeeSee2
U.S.C. § 441a(a)(7)(B)(ii). More importantly, sect 214 of BCRA repealed the FEC’s narrow
2000 coordination rule and directed the FEC to pigate broader coordination ruledmicus
Sen. Feingold gave a lengthy, detailed explanatiohe intent behind this provisiorSeel48
Cong. Rec. S2144-45 (daily ed. Mar. 20, 2002), BA-82. Sen. Feingold made clear that
effective restrictions on coordination are needén revent circumvention of the campaign
finance lawsl[,]” and that “[a]bsent a meaningfudredard for what constitutes coordination, the
soft money ban in the bill would be seriously umdieed.” 1d. at S2144, JA 261. Sen. Feingold
further made clear that the FEC’s pre-BCRA coortlomaregulations failed to cover coordinated
activities “that, if permitted, could frustrate tparposes of the bill[,]id., and that, “[tjo remedy
this problem,” the FEC’s new coordination rules édeo make more sense in the light of real
life campaign practices than do the current reguiat” 1d. at S2145, JA 262.

BCRA'’s other principal sponsor in the Senate, dnCain, shared Sen. Feingold’s

sentiments, adding: “we expect the FEC to coveordmation’ whenever it occurs, not simply



when there has been an agreement or formal cod#bof,]” and that “the current FEC
regulation is far too narrow to be effective in idafg coordination in the real world of
campaigns and elections and threatens to seriawstiermine the soft money restrictions
contained in the bill.”1d.

BCRA section 214 was challenged on First Amendngeotinds inMcConnell v. FEC
540 U.S. 93 (2003), where plaintiffs/appellantsuadthat BCRA section 214 and the mandated
new implementing regulations were “overbroad anaoustitutionally vague because they
permit a finding of coordination even in the absen€ an agreement.’ld. at 220. The Court
rejected this conduct-based argument, explainiag ‘éxpenditures made after a ‘wink or nod’
often will be as useful to the candidate as cdashhfl “[flor that reason, Congress has always
treated expenditures made ‘at the request or stiggesf’ a candidate as coordinatedd. at
221-22 (quotindg-EC v. Colo. Republican Fed. Campaign Cons83 U.S. 431, 446 (2001)).

Elsewhere in thaMcConnelldecision, the Court revisited the express advodesl in
the context of rejecting the plaintiffs’/appellantslaim that BCRA’'s “electioneering
communication” provisions are unconstitutional hessathey regulate independent non-express
advocacy. McConnell 540 U.S. at 190. After explaining that tBackleyCourt had employed
the express advocacy test in narrow circumstances i the context of coordinated
expenditure¥), the McConnellCourt further explained that the “express advodamuijtation”
was “the product of statutory interpretation rattiean a constitutional commandNMcConnel|

540 U.S. at 191-92. The Court continued:

'® The BuckleyCourt narrowly construed the definition of “expéntk” to include only express advocacy
as applied to expenditures made independently rididates by individuals and groups without a “major
purpose” of influencing electionsSee Buckleyd24 U.S. at 78-80. As explained abmax infrasection
I(A), the BuckleyCourt treated coordinated expenditures as in-kimatributions and found no need to
narrowly construe FECA's regulation of such in-kic@htributions.See idat 78.
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[Tlhe unmistakable lesson from the record in thigdtion, as all three judges on
the District Court agreed, is thdBuckleys magic words requirement is
functionally meaningless Not only can advertisers easily evade the lige b
eschewing the use of magic words, but they wouldose choose to use such
words even if permitted. . . Buckleys express advocacy line, in short, has not
aided the legislative effort to combat real or apph corruption, and Congress
enacted BCRA to correct the flaws it found in tlesegng system

Id. at 193-94 (internal citations and footnotes ordjt{femphasis added).

The McConnell Court’s observations regarding both the ineffectess of the express
advocacy standard and Congress’s intent to addnessneffectiveness through enactment of
BCRA make clear that the current coordination siépendence on the express advocacy test is
ineffective and undermines the purposes and imEBCRA and FECA'

C. FEC Has Failed to Explain and Justify Numerous Detiiencies of the

“Coordination” Regulation Including, But Not Limite d To, Its
Dependence on the Express Advocacy Test.

This Court inShays Itook issue with two aspects of the content prohghe FEC’s
coordination regulation—“the 120-day time frame'tdithe weak restraints outside of it.” 414
F.3d at 100. Plaintiffs in the present case haldressed “the 120-day time frame” issue, aptly
demonstrating that many candidates, political partand outside spenders have paid for
campaign ads that ran outside the FEC’s pre-eleetiodows in prior electionsAmicusSen.
Feingold principally targets his comments in thiet) as he did in comments submitted to the
FEC during the 2006 coordination rulemaking, to theak restraints” outside of the pre-
election window. SeeSens. McCain and Feingold and Reps. Shays andavie€lomments on

Notice 2005-28 (Jan. 13, 2006), JA 356. In repgadin ineffective coordination standard and

" To be clear, the Supreme Court recently revisttedolding inMcConnellregarding the
constitutionality of BCRA's restrictions on the filing ofindependentelectioneering communication,”
in the context of an as-applied challenge broughiMssconsin Right to Life.See FEC v. Wisconsin
Right to Life(*"WRTL), 127 S. Ct. 2652 (2007). But contrary to theeation ofamicusCCP that the
WRTLdecision somehow constrains the FEC’s regulatf@xpendituregoordinatedwith candidates
and partiesseeCCP Br. at 15, theVRTLdecision regarding activities conducted indepetigerf
candidates and parties has no bearing on this case.
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directing the FEC to issue a new one through eradtimf BCRA section 214, Sen. Feingold did
not expect that the FEC would issue a rule that wasportant ways, even weaker than the one
Congress repealed when it enacted BCRA. Yet shatdcisely what the Commission did.

The FEC's 2002 and 2006 coordination rules are Ige#pwed—allowing much
coordinated activity clearly meant to influenceeaection to escape any regulation at all. One
problem with the 2002-03 rule was that, as a maiftéaw, no ad running more than 120 days
before an election or convention would be consilei@ be coordinated, no matter how
coordinated in fact the ad really was, unless thenat the “functionally meaningless” express
advocacy test or constituted republication of cagrpanaterials. The Commission exacerbated
this problem in 2006 by reducing the pre-congressdicelection timeframe to 90 days (and
maintaining the 120 day pre-primary period for pinesidential election).

It is amicusSen. Feingold’'s experience as a candidate that @igm@ads are in fact run
earlier than 90 days before congressional electiand more than 120 days before presidential
primary elections—by parties, by outside groups] &y candidates themselv¥s. Plaintiffs
have offered an abundance of evidence confirmimg Beingold’'s experienceSeePRINCIPAL
AND RESPONSE BRIEF FOR CHRISTOPHER SHAYS at 11-Z0he FEC'’s rule, which
applies only a “functionally meaningless” expreslyaracy test outside the pre-election time
frames, allows “a coordinated communication freedib for much of the election cycle.Shays

|, 414 F.3d at 99.

'8 Indeed, as one example of advertising in conneatiith this year’s presidential election, the “John
Edwards for President” committee ran a full-pageradoll Call on Jan. 24, 2007—nearly one ygaior

to the first primary election. (EX 5) The Edwam$ did not contain express advocacy and, under the
FEC’s existing “coordinated communication” regudats, could have been fully and overtly coordinated
with and paid for by a corporation, labor unionaay other group or individual without being coresed

a contribution to the Edwards campaign.
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In an effort to eliminate this “coordinated comnuation free-for-all,” Sen. Feingold
urged the FEC in its 2006 rulemaking to adopt a-eqoress-advocacy-dependent rule that
would provide appropriate and realistic coverage etdction-related advertising, without
infringing on other activities, such as lobbyingeeSens. McCain and Feingold and Reps. Shays
and Meehan, Comments on Notice 2005-28 at 3-4, 9&53. The FEC ignored Sen.
Feingold’'s recommended alternative to the exprdss@acy test and arbitrarily re-promulgated
a rule that not only continues to allow the “cooated communication free-for-all for much of
the election cycle,” but expands the free-for-aJl $hrinking the congressional pre-election
timeframe from 120 to 90 days.

It is no answer for the FEC to argue that its newatl use for its regulation defining
“expressly advocating” somewhat more broadly thendo-called “magic words” test remedies
the problem of the coordination regulation’s depart on the express advocacy t&steFEC
Br. at 24 n.7 (citing 11 C.F.R. 8 100.22 and alhggdio subsection (b) of the regulation). Even
the slightly broader definition of “expressly adatiag” found at 11 C.F.R. § 100.22(b) will not
capture some of the most obvious types of politachtertising that candidates would find most
helpful® It is a simple matter to write an ad script caritey enough ambiguity that three or
more FEC commissioners would deem it to fall slodrtexpressly advocating” a candidate’s
election, but that undoubtedly would influence adidate’s electio® For this reason, it is

critical that the FEC’s coordination regulationsestclear of the “express advocacy” standard.

Y E g, the Jan. 24, 200Roll Call ad,supranote 18 (EX 5).

2 gee e.g, “First General Counsel's Report” and “Certificatj” In re Bush for President, Inc., et al.
MUR 4982 (FEC 2001-02) (applying 11 C.F.R. § 10(b2dut finding no “reason to believe” federal
law had been violatedsee alsd'First General Counsel’'s Report” and “Certificatjprin re Suburban
O’Hare CommissionMUR 4922 (FEC 1999-2000) (applying 11 C.F.R. ®.20(b) but finding no
“reason to believe” federal law had been violated).
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I. The District Court Correctly Held That FEC “Federal Election Activity”
Regulations—As Interpreted in Advisory Opinion 2006-19—Clearly and
Unduly Compromise BCRA'’s “Soft Money” Ban and Violate the APA.

The FEC's regulatory definitions of the terms “votegistration activity” and “get-out-
the-vote activity” (GOTV), two types of “federalegition activity” (FEA), are critical to the
effectiveness of BCRA'’s soft money baBeell C.F.R. 88 100.24(a)(2)—(3). PlaintiffsShays
| challenged the FEC’s 2002 rules defining thesegesind, though the district court $hays |
held that the two regulatory definitions violatéa tAPA notice requirementsee337 F. Supp.
2d at 100-01, 105-06, the district court conclutteat plaintiffs’ substantive challenge was not
ripe for review because “the exact parameters ®f@bmmission’s regulation [we]re subject to
interpretation.” 337 F. Supp. 2d at 100 (regardiefjnition of “voter registration activitysee
alsoid. at 105 (regarding definition of GOTV).

The Commission has now confirmed—through issuaricAdo Op. 2006-19—that its
regulations allow state and local parties to ude money to fund activities that undoubtedly
influence federal elections. In Ad. Op. 2006-1% Commission made clear that the “assist”
through “individualized means” requirement in itsgulations defining “GOTV” and “voter
registration activity” amounts to an “individualdeontent” standard. The Commission advised
the Los Angeles County Democratic Party (LACDP)t tihaneed not treat proposed robo-calls
and direct mail as federal “GOTV” activity and, sequently, was free to pay for the activities
entirely with soft money. Although the Commissiolaims to have relied on four separate
factors to conclude that the LACDP’s proposed @@ did not constitute “GOTV” activity, the
“individualized” factor can only be understood asthaeshold requirement that precludes
consideration of any other factors if not met. T@anmission concluded that “[tlhe proposed
direct-mail piece is a ‘form letter’ that will ngtrovide any individualized information to any

particular recipient (such as the location of thetipular recipient’s polling place),” and that the
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proposed robo-calls “are the functional equivalefhta ‘form letter and, similarly, do not
provide any individualized information to any pediar recipient.” “Thus,” the Commission
concluded, “the planned communications are gengricmature and do not provide any
individualized assistance to voters.” Ad. Op. 20@6at 4 (emphasis added).

The importance of this analysis can not be ovezdtatn one stroke of the keyboard, the
Commission made clear how incredibly narrowly iews its definitions of “GOTV activity”
and, by extension, “voter registration activityhet definitions of_both term&é the FEC’s
regulations apply only to the act of “contactingistered voters by telephone, in person, or by
other individualized means.” The Commission in A@p. 2006-19 interpreted the

“‘individualized means” of contact requirement asiadgividualized contentequirement, and

concluded that an individual’'s phone number or h@uddress is not sufficiently unique to the
recipient to meet the regulation’s “individualizedquirement. Therefore, the Commission will
only apply BCRA’s “GOTV” and “voter registration @aty” provisions to communications
containing_contentinique to the recipient—“such as the location leé particular recipient’s
polling place.” Ad. Op. 2006-19 at 4. Under Adx.Q006-19, a state party could use entirely
soft money to pay for direct mail and robo-callgem® on election day, so long as the same piece
of mail or the same robo-call is sent to all rems and, therefore, does not constitute an
“individualized means” of assistance. For examphe following robo-call, which would
provide no “individualized information to any pauiar recipient,” would not constitute “GOTV
activity”: “Today is election day. Polls are opgom 7 a.m. until 8 p.m. Don't forget to get-
out-and-vote Democratic / Republican!” Consequerttie FEC’s regulations defining “voter
registration” and “GOTV” activity clearly and undgutompromise BCRA'’s soft money ban and

are arbitrary and capricious in violation of theAAP
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Finally, the FEC argues that its limitation of taeBEA definitions to include only
activities that “assist” through “individualized ares” is necessary to “preserve the traditional
role of state and local party organizations” antlatoid[] unnecessarily infringing on their First
Amendment interests.’'SeeFEC Br. at 43. Sen. Feingold agrees with the AT $tate party
First Amendment rights should not be infringed. n@@ss fully recognized the important role
that state and local parties play in our elect@ydtem; but Congress also recognized that
BCRA'’s soft money ban would be meaningless if staue local parties were permitted to spend
soft money on activities influencing federal elen8. To this end, Congress incorporated the
Levin Amendment into BCRA precisely for the purpaddacilitating important state and local

party “voter registration” and “GOTV” activities #iout compromising BCRA’s soft money

ban Plaintiff Rep. Shays explained:

[T]here is a range of activities that state pargegage in that, by their very

nature, affect both federal and non-federal elestio. . such as get-out-the vote
drives or voter registration drives. These adssgi—registering voters to vote in

elections that have both federal and non-federaldidates, or engaging in

activities designed to bring them to the polls tdevfor federal and non-federal
candidates—clearly have an impact on both federireon-federal elections.

148 Cong. Rec. H409 (daily ed. Feb. 13, 2002), 0A. 2Rep. Shays further explained that,
under pre-BCRA law:
[S]tate parties [paid] for these “mixed” activitiasing a mixture of both hard and
soft money pursuant to allocation formulae set Ine tFederal Election
Commission. But these allocation rules [had] prowdolly inadequate to guard
against the use of soft money to influence fedeaahpaigns. Much state party
“party building activity” [had been] directed pripally to influence federal
elections, and all of the party voter activity inably does have a substantial
impact on federal campaigns.
Id. Congress closed this soft money loophole by regyihat state and local parties use federal

hard dollars to pay for “a category of activitiekiah clearly affect federal elections and which

the bill defines as ‘federal election activities.f[d. BCRA’s Levin Amendment, however,
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allows state and local party committees to raisel$uunder their respective states’ campaign
finance laws, up to $10,000 per donor, to pay fatain FEA. See2 U.S.C. § 441i(b)(2). One
of the Levin Amendment’s original co-sponsors, 3&n Nelson, explained:

The ability of state parties to carry out tradibractivities such as voter

registration, is another issue addressed by thénL&mendment, which | was

pleased to join as an original sponsor. Statelaral candidates rely on get-out-
the-vote efforts and voter registration activitigsich are usually funded by the

state party. Since this campaign finance reforh, Iprior to the Levin

Amendment, would have severely limited state psyritedbecame apparent that we

needed to ensure that such crucial activities ar@lolished as well.
147 Cong. Rec. S3240 (daily ed. Apr. 2, 2001).

BCRA's legislative history is clear—Congress untlmrd that state and local party
“voter registration” and “GOTV” activity influencesederal elections and could undermine
BCRA'’s soft money ban. Accordingly, Congress psgdally brought these activities within the
scope of BCRA, and incorporated the Levin Amendmsepecifically to facilitate the
continuation of such important state and local ypaxtivities without compromising BCRA'’s
soft money ban. For this reason, it is unnecestdarthe Commission to narrow the reach of
BCRA'’s FEA provisions in order to preserve the imtpot role of state and local parties.

1. BCRA'’s Language, Structure and Legislative History,Together with the

Supreme Court’sMcConnéell Decision, Make Clear That Federal Candidates Are
Prohibited From Soliciting “Soft Money” at State Party Fundraising Events.

An elemental provision of BCRA—the so-called “safioney” ban—prohibits federal
candidates and officeholders from soliciting, rec® directing, transferring, or spending funds
in connection with any election unless those fudsply with federal law contribution
restrictions. 2 U.S.C. 8 441i(e)(1). “Notwithstlimy” this general soft money prohibition,
candidates and officeholders may “attend, spedlea featured guest at a fundraising event for
a State, district, or local committee of a politiparty.” 2 U.S.C. § 441i(e)(3). The FEC has

interpreted this statutory party fundraiser prauisas a complete exemption from BCRA'’s soft
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money solicitation ban—allowing federal candidaaes officeholders to “speak at such events
without restriction or regulation.” 11 C.F.R. 8@864(b).

BCRA'’s language, structure and legislative histoigke clear that federal candidates are
prohibited from soliciting “soft money” at staterpafundraising events. BCRA states that a
federal candidate or officeholder may “speak” atate party fundraiser, not that such a person
may “speak without restriction or regulation.” tenerally prohibiting a candidate from
“solicit[ing],” but in allowing a candidate to “a&hd” or “speak” at a state party fundraiser,
Congress provided a clearly delimited safe harlborféderal candidates to be present and to
speak at a state party fundraiser; but plainly gedpshort of authorizing such candidates to
solicit non-federal funds at the fundraiser. Tpéak” and to “solicit” are very different terms;
the statutory language authorizes the former, bohipits the latter. The FEC’s current
regulation erroneously conflates the two.

BCRA'’s structure reinforces the conclusion thatilevliederal candidates can attend,
speak or be a featured guest at a state party,dtiegtmay not solicit, receive, direct, transfer o
spend non-federal funds in connection with thanéverhe section immediately following the
state party fundraiser provision explicithets forth circumstances in which federal candslat
and officeholders are permitted to make solicitagidor soft money. Compare2 U.S.C. §
441i(e)(3) (entitled “Fundraising Eventstyith 2 U.S.C. § 441i(e)(4) (entitled “Permitting
Certain Solicitations”). The latter section expigsallows solicitations by federal candidates
and officeholders on behalf of nonprofit organiaai, pursuant to specified conditions and
restrictions. The juxtaposition of these two psoons, and the different ways in which they are

drafted, indicates that while section 441li(e)(4niBmited exception to the general ban on soft
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money solicitation, section 441i(e)(3)—the statetypdundraiser provision—is not such an
exception, and accordingly, does not permit saliihs under such circumstanéés.

BCRA's legislative history and Congress’ evidentpgmse in section 441i(e) similarly
confirm that Congress neither intended nor autledrithe Commission-created exemption from
BCRA'’s prohibition of soft money solicitation. B@Rwas intended to eliminate corruption and
appearance of corruption resulting from federaicefiolders and candidates raising soft money
for themselves or for party organizations. To #mnsl, BCRA established a rule that is both clear
and “simple: Federal candidates and officeholdarsiot solicit soft money funds, funds that do
not comply with Federal contribution limits and sl prohibitions, for any party committee—
national, State, or local.” 148 Cong. Rec. S21®8ly ed. Mar. 20, 2002) (statement of Sen.
McCain), JA 259. The Commission’s initial 2002 posed rule correctly relied on this
legislative history, and cautioned that, “whiledézal candidates or officeholders] may attend,
speak, or be a featured guest at a State or lecg} fundraising event, they cannot solicit funds
at any such event.” Notice of Proposed RulemakiigRM) 2002-7, Prohibited and Excessive
Contributions: Non-Federal Funds or Soft MoneyFéd. Reg. 35654, 35672 (May 20, 2002).

More generally, as the Supreme Court recognizédd@onnel] BCRA was designed to
“plug the soft-money loophole,” through which “pag havesold access to federal candidates
and officeholders . . . giv[ing] rise to the apmaare of undue influence.McConnel] 540 U.S.
at 133, 153-54 (emphasis in original). The Cougl&ned further that without “restriction on
solicitations, federal candidates and officeholdmrsld easily avoid FECA'’s contribution limits

by soliciting funds from large donors and restdctsources to like-minded organizations

% To the same effect is the provision immediatelceding the state party fundraising provision,isact
441i(e)(2), which allows “solicitation” by a fedemfficeholder or candidate who is also a candidate
state office, subject to various restrictions. gahis illustrates that when Congress intendedllmw
federal candidates or officeholders to solicit riederal funds, it said so directly and explicitly.
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engaging in federal election activitiesld. at 182-83. The Court iMlcConnellrecognized that

Congress had carved out_a single exceptmrthe general ban on soft money solicitation,

permitting certain “limited solicitations of softaney” for 501(c) nonprofit organizationsd. at
183. See als® U.S.C. § 441i(e)(4). After recognizing this eptien to the solicitation ban, the
Court noted that the provision which allows federahdidates and officeholders to attend and
speak at state party fundraisers, along with tleigion that allows them to solicit hard money
contributions in connection with nonfederal elecip together “preserve the traditional
fundraising role of federal officeholders by prawigl limited opportunities for federal candidates
and officeholders to associate with their state bow@dl colleagues through joint fundraising
activities.” McConnel] 540 U.S. at 183 (emphasis adde®ee als® U.S.C. 88 441i(e)(1)(B)
and 441i(e)(3). This discussion, and the Couttdgposition of section 441i(e)(3) with section
441i(e)(1)(B), makes clear that the Court did ndetpret section 441i(e)(3) to permit federal
candidates to solicit sofnoney at state party events, but rather to attdl speak at party
fundraisers, but to solicit only federal funds peted by section 441i(e)(1)(B). Itis untenable to
conclude, as the FEC has done, that in a law degdigm close loopholes, Congresg silentio
authorized a loophole allowing federal candidates afficeholders to solicit unlimited amounts
of soft money at any state party fundraising event.

Finally, the Commission’s justification for thisfsanoney loophole—that distinguishing
between solicitations and other speech at a statg fundraising event is more difficult than in
other contexts—is belied by the Commission’s apgnoto regulating federal candidate and
officeholder solicitations at othéypes of non-federal soft money fundraising evemsring the
Commission’s 2005-06 rulemaking on the definitiohssolicit” and “direct,” mandated by this

Court’s decision inShays | the Commission noted that it has permitted fddeeadidate

20



attendance and participation at soft money funomgigvents, so long as federal candidate
solicitations included a disclaimer indicating ththe federal candidate was only asking for
federally permissible funds. NPRM 2005-24, Defams of “Solicit” and “Direct,” 70 Fed. Reg.
56599, 56602 (Sept. 28, 2005) (footnote omittedin@ Ad. Ops. 2003-03, 2003-05, and 2003—
36). The Commission responded in its Final Ruld &&J in the “solicit” and “direct”
rulemaking to comments received on the effectiverméghe “disclaimer” requirements—noting
general agreement among commenters that the rewpnte allow federal candidates to
participate in non-federal events “in a way thampbtes with the statute,” “without having
caused any known abuse or confusion” and that ib&atimer requirements are “understood”
and “the community is complying with them.” Detions of “Solicit” and “Direct,” Final Rules
and E&J, 71 Fed. Reg. 13926, 13930-31 (Mar. 206R0Thus, the Commission has at its ready
disposal an effective means of facilitating fedexahdidate and officeholder attendance at state
party fundraisers without undermining the BCRA sofbney ban—these same disclaimer
requirements. The Commission’s unwillingness t@ley these disclaimer requirements in the
context of state party fundraisers is inexplicalblditrary, capricious and in violation of BCRA
and the APA.
CONCLUSION

For the foregoing reasons, this Court should affinenjudgment below with respect to
the “coordinated communication” and “federal elestactivity” regulations—and reverse the
judgment below with respect to the regulation arefal candidate solicitations at state party

fundraising events.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

In the Matter of )
)
) MUR 4624
)

The Coalition )

National Republican Congressional Committee, et al. )

STATEMENT FOR THE RECORD
COMMISSIONER BRADLEY A. SMITH
L

I voted in favor of the General Counsel’s Report of April 20, 2001 recommending -
that the file be closed. However, while some commissioners seem to feel this case
indicates that the Commission’s rules regarding coordination and political committees do
not sufficiently restrain political speech and participati(_)n,l I believe that this case is
illustrative of the need for still further protections for Americans wishing to participate in
the political life of our nation. In particular, limiting the Commission’s reach in cases
.involving allegations of coordmated pubhc communications to communications
involving express advocacy, is, in my view, sound interpretation of both the statute and

judicial precedent, and is required by the Constitution.

! See Statement of Reasons of Commissioner Scott E. Thomas and-Chairman Danny L. McDonald,
(hereinafter “Thomas/McDonald Statement”); Statement for the Record of Commissioner Karl J. Sandstrom
(heremafter “Sandstrom Statement")

2The term “express advocacy” stems from the Supreme Court’s decision in Buckley v. Valeo, 424 U.S. 1
(1976). In that case, the court limited the reach of sections 608(e)(1) and 434(e) of the FECA to those
communications that “in express terms advocate the election or defeat of a clearly identified candidate,” id.

. at 44, then held that a cap on section 608(e)(1) expenditures, even as narrowed, was unconstitutional. As

examples of express advocacy, the Court offered such terms as “‘vote for,’ “elect,” ‘support,’ ‘cast your
ballot for,” ‘Smith for Congress,’ ‘vote against,’ ‘defeat,’ ‘reject.’” Buckley at 44, n.52. This limitation on
the reach of regulation-has been reaffirmed by the Supreme Court, see Federal Election Commission v.
Massachusetts Citizens for Life, 479 U.S. 238 (1986) (hereinafter “MCFL”), and countless lower courts, see
infra note 27. The question in this case is whether or not this limitation applies to communications that are

coordinated with the campaign.



=2 .04 . 406 .0169

The broad facts and procedure of this case are substantially as put forth in the
Statement of Reasons filed by Commissioner Thomas and Chairman McDonald.} In
March of 1997, the Democratic National Committee (*DNC”) filed a complaint alleging
that various Republican Party affiliated committees, and a large number of business and
trade associations supportive of the general agenda of Republicans in Congress, had in
1996 committed massive violations of the Federal Election Campaign Act of 1971, as
amended (“FECA” or “the Act”). This triggered a four-year investigation of more than
60 committees and organizations plus several individual respondents. The Commission’s
attorneys took nine depositions, collected thousands of pages of documents, and '
interviewed numerous other witnesses, before this case came to its merciful end.*

Despite the fact that the Commission has now found no violations in this case, I
strongly suspect that the original complainant, the Democratic National Committee,
considers its complaint to have been a success. The complaint undoubtedly forced their
political opponents to spend hundreds of thousands, if not millions of dollars in legal
fees, and to devote countless hours of staff, candidate, and executive time to responding
to discovery and handling legal matters. Despite our finding that their activities were not
coordinated and so did not violate the Act, I strongly suspect that the huge costs imposed
by the mvestlgatlon will discourage similar participation by these and other groups in the

future.’

We cannot fault the complainant DNC for pursuing its political goals through the
legal tools made available to it, but nor can we on the Commission blind ourselves to the
fact that the substantial majority of the complaints filed with the Commission are filed by
political opponents of those they name as respondents. These complaints are usually filed
as much to harass, annoy, chill, and dissuade their opponents from speaking as to
vmdlca_te any public interest in preventing “corruption or the appearance of corruption.”
This knowledge makes it particularly important that we be sensitive to the possibility that

3 See Thomas/McDonald Statement at 2-4.
41 joined the Commission on June 26, 2000, at which time the case had been going on for over three years.

Two weeks later, on July 11, 2000, I joined in a 5-0 Commission vote in favor of an additional round of
discovery. I now recognize the error of that vote, and, for the reasons stated below, will no longer lend my
vote to any matter that prolongs the legal agony of citizens and groups whose commmunications do not
contain express advocacy.

5 Several of the Respondents in this MUR have also expressed their belief that the General Counsel’
Report of April 20, 2001, while ultimately recommending that no action be taken against them, unfairly
maligns their actions and insinuates illegal conduct. See Letter of Jan Witold Baran to Commission, June
13, 2001; Letter of Benjamin L. Ginsberg, et al. to Acting General Counsel Lois G. Lerner, July 5, 2001. I
share the concerns of these respondents that reports to the Commission ought not be used to impugn the
activities and motives of respondents when the evidence does not support continuing with the case or when
no violation is found, and I believe that this type of tone will further discourage individuals and groups from
rarticipating in political activity in the future.

The phrase “corruption or appearance of corruption” comes from Buckley v. Valeo, 424 U S. 1, 25 (1976),
and serves as the constitutionally valid rationale for regulating political speech in the form of campaign
contributions and expenditures. Although this case involves the DNC complaining about Republican
candidates and organizations and their allies, it goes without saying that Republicans ﬁle charges against

Democrats.
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our interpretations of the Act can, and sometimes do, chill what is and ought to be
constitutionally protected political speech.

In this case, the Office of General Counsel concluded that it could not prove that
the activities and disbursements of the respondents were coordinated with candidates and

" committees pursuant to the regulations promulgated by the Commission only last

December. See 11 C.F.R. § 100.23. These coordination rules were themselves a salutary
effort to address problems of vagueness and overbreadth in the Commission’s prior
practices, which lacked any clear definition of “cooperation, consultation, or concert,” see
2 U.S.C. § 441a(a)(7)(B)(i), and provided inadequate guidance to groups and individuals
as to what activities would be deemed “coordinated” under the Act. See Federal Election
Commission v. Christian Coalition, 52 F. Supp.2d 45 (D.D.C. 1999); see also Clifton v.
Federal Election Commission, 114 F.3d 1309 (1* Cir. 1997). Groups and individuals
who petition the government, contact their elected representatives, or perhaps are friends
or acquaintances of representatives or Congressional staffers, former staffers, or friends
and acquaintances of the same, need guidance on what conduct falls short of coordination
without concluding that the only clear way to avoid liability is to refrain from making
independent expenditures. The conduct standard implemented by the new coordination
rule is a vast improvement over the past practices of the Commission, providing much-
needed guidance to makers of independent expenditures.’

Unfortunately, in promulgating 11 C.F.R. § 100.23, the Commission provided
scant guidance to groups engaged in issue advocacy,’® by not addressing the question of
whether a content standard, as well as a conduct standard, would be required before
coordinated public communications would be subject to the rule.® This failure is

7 Commissioners Thomas and McDonald, who voted against adoption of the regulations, complain that the
regulations are unduly strict. Thomas/McDonald Statement at 4-14. For reasons I state below, I believe
they comply with the Act and that our old practices exceeded the scope of both the Act and the Constitution.
Commissioners Thomas and McDonald also argue that the Commission has thwarted the will of the Senate,
Thomas/McDonald Statemnent at 17, by implementing these regulations in the wake of the Senate’s passage
of S.27, the McCain-Feingold bill. Section 214 of S. 27 would effectively repeal the coordination rule of
11 CF.R. 100.23. We are not, of course, entrusted with implementing the will of the Senate, at least not
until such time as the House of Representatives manifests the same “will” and the President has either
signed the bill, allowed it to become law without his signature, or had his veto over-ridden by the necessary
two-thirds majority of each house. See generally, INS v. Chadha, 462 U.S. 919 (1983). I note that
although the Senate received the proposed final rule on December 7, 2000, it did not “disapprove” the rule
by resolution within thirty legislative days of its receipt, as it was free to do pursuant to 2 U.S.C. § 438(d).

% As terms of art, “independent expenditures” expressly advocate the election or defeat of a candidate.
Though not limited in amount, they are subject to other provisions of the Act. “Issue advocacy,” on the
other hand, is political discussion that does not contain explicit words of advocacy of election or defeat, and
50 has been protected by the Supreme Court from regulation. See Buckley, 424 U.S. at 44, n.52; MCFL,
479 U.S. at 249. The issue here is whether an issue ad, if coordinated with a candidate, becomes subject to
the Act. .

% In the Explanation and Justification of the final rule, the Commission claims that it is “addressing the
constitutional concerns raised in Buckley by creating a safeharbor for issue discussion.” See Notice #2000-
21, Final Rule on General Public Political Communications Coordinated with Candidates and Party
Committees; Independent Expenditures, 65 Fed. Reg. 76138, 76141 (Dec. 7, 2000). This statement is true
but applies only with respect to 11 CFR section 100.23(d), which makes clear that a candidate’s response to



important, because as this case demonstrates, the conduct standard alone does not provide
an adequately bright line to prevent the specter of investigation and litigation from
chilling constitutionally protected speech. When a person decides to make independent
political expenditures, he opens himself up to two potential burdens under the Act. The
first burden is to report those independent expenditures in excess of $250.00. See 2
U.S.C. §.434(c). The second is to defend against allegations that the advocacy was
somehow authorized by or coordinated with a candidate which, if true, would lead to still

greater limits on the pérson’s political activity. See 2 U.S.C. § 431(17). Respondents can

spend substantial sums defending themselves against such allegations, and this possibility
will cause many speakers to avoid engaging in what ought to be constitutionally protected
speech. Thus, a bright line test is needed. A content test—express advocacy—provides
such a bright line. If a financier of general public communications is not willing to
defend against charges that his speech was authorized by a candidate, or prefers not to
disclose the sources of his funding, see e.g. NAACP v. Alabama, 357 U.S. 449 (1958),
Mclntyre v. Ohio Elections Commission, 514 U.S. 334 (1995), he can simply delete from
his message words of express advocacy and speak on any other topic of his choosing. If
he is investigated nonetheless, he can be assured that the investigation will be short, non-
intrusive, and inexpensive, merely by demonstrating the absence of express advocacy in
his communications. Absent a content standard, however, no such immediate defense is
available if the Commission launches an investigation into the alleged coordination with
candidates. Further, such an investigation is likely to be highly intrusive, as is
demonstrated by this case and another recent high-profile matter eventually resulting in
no finding of a violation, MUR 4291 (American Federation of Labor and Congress of
Industrial Organizations). The investigation can include extensive rifling through the
respondents’ files, public revelations of internal plans and strategies, depositions of group
leaders, and the like. Such allegations and investigations may be avoided only by
completely avoiding all contact with candidates, because even minimal contact could
trigger a credible allegation. Oddly, the less immediately obvious evidence there is that
the conduct would meet the standard of 11 C.F.R. § 100.23, the more intrusive the
investigation is likely to be, as the Commission searches for evidence of the veracity of
the complaint. The effect of the rule becomes essentially the same as that of the rule
struck down in Clifion; “it treads heavily upon the right of citizens, individual or
corporate, to confer and discuss public matters with their legislative representatives or
candidates for such office,” and is therefore, “patently offensive to the First Amendment.”
114 F.3d 1309, 1314 (1™ Cir. 1997), cert. denied, 522 U.S. 1108 (1998).

an inquiry regarding her position on issues will not suffice to establish coordination. /d. Otherwise, the
Commmission has not provided an adequate safeharbor for issue discussion, for it has not, as of yet,
determined the content standard necessary for regulating coordinated communications. See id., at 76141
(“The Commission is not adopting any content standard as part of these rules at this time.”)(emphasis
added). The Commission’s conscious decision not to address a content standard should ot be read as a
presumption that the Commission has made a final decision against requiring a content standard, however,
for as the Explanation & Justification also explains, “the Commission may revisit the issue of a content
standard for all coordinated communications when it considers candidate-party coordination.” 65 Fed Reg

at 76141.
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With that in mind, I believe that the Act, the Constitution, judicial precedent, and
sound public policy require us to limit our enforcement to cases in which
communications, whether or not coordinated with a candidate, expressly advocate the
election or defeat of candidates for federal office. Failure to include such a content
standard has and will have a chilling effect on political participation and speech.

II.

Institutional competence and prudence requires that executive agencies charged
with enforcing the law, even more than the courts, ought to adhere to the general precept
of not unnecessarily deciding Constitutional issues. Thus I first analyze our authority
under the statute. I believe that the statute, as interpreted by the Supreme Court, does not
authorize us to regulate issue advocacy, even when such advocacy is coordinated with a

candidate.

Corporate expenditures and contributions are prohibited under section 441b of the
Act. The phrase “contribution or expenditure™ in section 441b is defined separately in 2
U.S.C. section 441b(b)(2)."° Nevertheless, in Federal Election Commission v.
Massachusetts Citizens for Life, 479 U.S. 238 (1986)(“MCFL”), the United States .
Supreme Court looked to the general definitions section of the Act, 2 U.S.C. section 431,
to define the scope of the term “expenditure” as used in section 441b. See 479 U.S. at
245-46. The MCFL Court also held that “an expenditure must constitute ‘express
advocacy’ in order to be subject to the prohibition of 441b.”- Id. at 249. There is no
reason to believe that section 431, the general definitions section, is not as applicable in
construing the term *“contribution” in section 441b as it is in construing the term
“expenditure” in 441b. Section 431(8)(B)(vi) states that the term “contribution” does not
include “any payment made or obligation incurred by a corporation or labor union which, .
under section 441b(b) of this title, would not [first] constitute an expenditure by such
corporation or labor organization.” 2 U.S.C. § 431(8)(B)(vi). Because the Court has
determined that the term “expenditure,” as used in section 441b, is limited to o
communications containing express advocacy, and because the Coalition did not engage
in express advocacy, the corporate respondents in this MUR did not make prohibited
“expenditures” under section 441b. They therefore cannot have made prohibited in-kind
“contributions” under section 441b, by way of section 441a(a)(7)(B)(i). Likewise, the
committees involved in this MUR could not have accepted in-kind corporate
contributions from the Coalition in violation of 2 U.S.C. section 441b.

192 U.S.C. § 441b(b)(2) provides as follows: -
For the purposes of this section ... the term “‘contribution or expenditure’ shall include

any direct or indirect payment, distribution, loan, advance, deposit, or gift of money or
any other services, or anything of value (except a loan of money by a national or State
bank made in accordance with the applicable banking laws and regulations in the ordinary
course of business) to any candidate, campaign committee, or political party or
organization, in connection with any election to any of the offices referred to in this
section. ...
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Nor do I believe that non-corporate respondents violate the Act through -
coordinated issue advocacy. In Buckley, the Supreme Court held that the phrase ““for the
purpose of influencing’ an election or nomination,” appearing in the definition of
“expenditure” at 2 U.S.C. section 431(9)(A)(i), limited the meaning of “expenditure” to
communications containing express advocacy, at least when, as in this case, the speaker
was not a political committee. 424 U.S. 1 at 79-80. After.the Buckley decision was
handed down, Congress, fully aware of the Court’s restrictive interpretation of the term
“expenditure” in section 431(9)(A)(i), used the term “expenditure” in amending section
441a(a)(7)(BXi). Section 441a(a)(7)(B)(i) provides that “expenditures made by any
person in cooperation, consultation, or concert with ... a candidate ... shall be considered
to be a contribution to such candidate.” (emphasis added). Congress’s post-Buckley use of
the term “expenditure”™—where the statutory definition of the term as interpreted by the
Supreme Court is limited to communications containing words of express advocacy —
indicates that even coordinated public communications must contain express advocacy
before they can be transformed into regulable in-kind contributions."!

Indeed, Congress has responded to the courts on this topic before. After Buckley,
Congress limited the disclaimer provisions to apply specifically to express advocacy
communications, 2 U.S.C. § 441d(a), even where those communications are coordinated
with a candidate.'? If Congress had intended for coordinated issue advocacy
communications to be within the jurisdiction of the FECA, it surely would have required

a disclaimer for such communications.

Finally, that the Act as currently written requires express advocacy before
coordinated public communications are subject to its terms is evidenced by the fact that,
in pending legislation, the Senate has approved an amendment to do away with any
requirement of express advocacy in the coordination provisions of the Act.'

1 Additionally, section 431(8)(A)(i) of the Act limits the definition of “contribution” to any gift, etc. “made
... for the purpose of influencing” a federal election. 2 U.S.C. § 431(8)(A)(i). This is the same statutory
phrase as is used in the definition of “expenditure,” 2 U.S.C. § 431(9)(A)(1), and which was construed by
the Buckley Court to require a showing of express advocacy. The Buckley Court referred to 2 U.S.C. §
431(8)(A)(i) and 2 U.S.C. § 431{9)(AX(i) as “parallel provisions.” Buckley at 77.
12 See Pub. L. No. 94-283, 90 Stat. 497, May 11, 1976 (amending 2 U.S.C. § 441d). 2 U.S.C. §
441d(a)(2) provides in pertinent part:

Whenever any person makes an expenditure for the purpose of financing communications

expressly advocating the election or defeat of a clearly identified candidate ... such

* communication ... (2) if paid for by other persons but authorized by a candidate, an

authorized political committee of a candidate, or its agents, shall clearly state that the

communication is paid for by such other persons and authorized by such authorized

political committee,
Prior to Buckley, the Second Circuit had also held that issue advocacy could not be subject to the
disclosure provisions of the FECA, United States v. National Committee for Impeachment, 469
U.S. 1135 (2d Cir. 1972).
13 See S. 27, Sec. 214, 107th Congress, 1st Session (commonly known as the “McCain-Feingold” bill)
(amending the Act’s definition of “contribution” to include “any coordinated expenditure or other
disbursement made by any person in connection with a candidate’s campaign, regardless of whether the
expenditure or disbursement is a communication that contains express advocacy.”)
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Given that the respondents in this case did not engage in express advocacy, this
should have ended the matter in the spring of 1997, without the extensive investigation
that followed. The Commission may only pursue vmlatlons of the FECA. See2US.C. §
437g(a)(2) For me this is adequate to dismiss the case.'* However, recognizing that the
statute is not a model of clarity in this regard, and in light of the apparent certainty of
other commissioners that the Act at least allows for regulation of coordinated issue
advocacy, I believe it worthwhile to set forth more fully why it is both wise policy, and

‘constitutionally required, to limit our enforcement efforts to communications including

express advocacy.

Il A.

The starting point for any analysis of the constitutional and policy issues involved
in enforcing the FECA is the recognition that “{t]he Act’s contribution and expenditure
limitations operate in an area of the most fundamental First Amendment activities.”
Buckley, 424 U.S. at 14. With that in mind, a key concern of the Supreme Court’s
Buckley decision was to prevent the Act from having a “chilling” effect on speech
pertaining to public issues and affairs. See 424 U.S. at 41, n. 47. The Court noted that:

vague laws may not only ‘trap the innocent by not providing fair warning’
or foster ‘arbitrary and discriminatory application’ but also operate to
inhibit protected expression by inducing ‘citizens to steer far wider of the
unlawful zone... than if the boundaries of the forbidden areas were clearly
marked.” ‘Because First Amendment freedoms need breathing space to
survive, government may regulate in the area only with narrow

specificity.’
424 U.S. at 41, n. 48 (citations omitted).

In Buckley, the Supreme Court accepted contribution limits as constitutionally
permissible, but struck down limits on expenditures as violations of the First
Amendment. There were three major reasons for providing greater protection to
expenditures than to contributions. First, the Court noted that limits on contributions
were a lesser burden on speech because a contribution, unlike an expenditure for public
communications, did not “communicate the underlying basis for the support.” 424 U.S. at
21. Second, limits on expenditures “reduce [] the quantity of expression by restricting the

.number of issues discussed, the depth of their exploration, and the size of the audience
reached.” Id. at 19. Limits on contributions to candidates, on the other hand, do not
necessarily have the effect of materially reducing political discussion because they “leave
the contributor free to become a member of any political association” and permit such
associations “to aggregate large sums of money to promote effective advocacy.” Id. at
22. Finally, limits on contributions “focus [] precisely on the problem of ...

¥ The Commission also made “reason to believe” findings under section 441d for failure to make
disclaimers. As section 441d, by its express terms, only applies to “communications expressly advocaung
election or defeat,” this charge could have been easily dismissed as well.
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corruption....” By contrast, limitations on expenditures raise the concemns of vagueness
that cause “citizens to steer far and wide of the unlawful zone.” Id. at 41, n. 48.

Thus, in analyzing section 608(e)(1) of the Act, which provided that “[n]o person
may make any expenditure ... relative to a clearly identified candidate during a calendar
year which ... exceeds $1,000,” the Court held that “the use of so indefinite a phrase as
‘relative to’ a candidate fails to clearly mark the boundary between permissible and
impermissible speech.” Id. at 41. It continued:

The constitutional deficiencies [of vagueness] can be avoided only by
reading §608(e)(1) as limited to communications that include explicit
words of advocacy of election or defeat of a candidate. ... [F]unds spent to
propagate one’s views on issues without expressly calling for a candidate’s
election or defeat are thus not covered.... [I]n order to preserve the
provision against invalidation on vagueness grounds, §608(e)(1) must be
construed to apply only to expenditures for communications that in
express terms advocate the election or defeat of a clearly identified

candidate for federal office.

Buckley at 43-44.

These same concerns arose when the Court considered the Act’s disclosure
provisions. Once again, the Court could have regulated issue advocacy, but did not.
Rather, the Court chose again to give the term ‘expenditure’ a limiting construction. The

Court stated:

[T]he [disclosure] provision raises serious problems of vagueness, ...
[that] may deter those who seek to exeércise protected First Amendment
rights. Section 434(e) applies to ‘[e]very person ... who makes
contributions or expenditures.” ‘Contributions’ and ‘expenditures’ are
defined ... in terms of money or other valuable assets ‘for the purpose of
influencing’ the nomination or election of candidates for federal office. It
is the ambiguity of this phrase that poses constitutional problem:s.

ek

There is no legislative history to guide us in determining the scope of the
critical phrase ‘for the purpose of ... influencing’.... Where the
constitutional requirement of definiteness is at stake, we have the further
obligation to construe the statute, if that can be done consistent with the
legislative purpose, to avoid the shoals of vagueness.

kkk
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When we attempt to define ‘expenditure’ ... we encounter line-drawing
problems of the sort we faced in §608(e)(1). Although the phrase ‘for the
purpose of ... influencing’ an election or nomination, differs from the
language used in §608(e)(1), it shares the same potential for encompassmg
both issue discussion and advocacy of a political result.

- Id. at 76-79. (Citations omitted). The Court worried that the “general requii'ement that
‘political committees’ and candidates disclose their expenditures could raise similar

vagueness problems, for ‘political committee’ is defined only in terms of the amount of’
annual ‘contributions’ and ‘expenditures,’ and could be interpreted to reach groups
engaged purely in issue discussion.” Id. at 79. However, because the vagueness
problems associated with-the term “political committee™ had already been largely
resolved due to narrow readings of the statute by lower courts, it was not the effect upon
groups defined as “political committees™ under the Act that particularly concerned the

" Court.

The Court was more concerned about the effects that a vague and overbroad law
could have u; ?on the otherwise lawful First Amendment activities of ‘other groups and
individuals."” The Court, therefore, narrowed the term “for the purpose of influencing” to
save the definition of the terms “expenditure” and “contribution” from being
unconstitutionally overbroad: “To insure that the reach of §434(e) is not impermissibly
broad, we construe “expenditure” ... in the same way we construed the terms of §608(e)—
to reach only funds used for communications that expressly advocate the election or
defeat of a clearly identified candidate.” /d. at 80. Thus, the Court concluded:

[Section] 434(e) as construed imposes independent reporting requirements
on individuals and groups only in the following circumstances: (1) when
they make contributions earmarked for political purposes or authorized or
requested by a candidate ... to some person other than a candidate or -
political committee, and (2) when they make expenditures for
communications that expressly advocate the election or defeat of a clearly

identified candidate.

seaek

As [constitutionally] narrowed, §434(e), like §608(e)(1), does not reach all
partisan discussion for it only requires disclosure of those expenditures

. that expressly advocate a particular election result.
Buckley at 80.

In reviewing the Buckley decision then, we see that each time the Buckley Court
considered the definition of “expenditure,” it narrowly interpreted the term to avoid

* 15 See Buckley at 79. Our new coordination regulations deal specifically with groups and individuals,
exempting party committees and authorized committees. 65 Fed Reg. 76141-76142. .
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vagueness or overbreadth.'® Concerns of vagueness and overbreadth were foremost in the
Buckley Court’s thinking in interpreting all aspects of the FECA. Most importantly, it

- found that the qualifying phrase “for the purpose of influencing,” which is also part of the

Act’s definition of “contribution,” 2 U.S.C. § 431(8)(A)(i), could be saved from
vagueness problems only by construing it as applying to “words that in express terms

" advocate ... election or defeat.”

The Buckley Court referenced coordinated communications only in passing. In
arguing Buckley, the parties defending the Act contended that its limitation on -
independent expenditures was necessary to prevent would-be contributors from avoiding
the contribution limitations of the Act by paying directly for media advertisements or
other portions of the candidate’s campaign activities. The Court addressed this concern
with a brief statement that “controlled or coordinated expenditures are treated as
contributions rather than expenditures under the Act” under Section 608(c)(2)(B), id. at
46 (emphasis added), noting that “§608(e)(1) does not apply to expenditures ‘on behalf of
a candidate’ within the meaning of §608(c)(2)(B). The latter subsection provides that
expenditures ‘authorized or requested by the candidate’ ... are to be treated as
expenditures of the candidate and contributions by the person making the expendlture

Id. at 46, n.53.

What the Court did not specifically address is whether it intended the same
limiting construction of the term “expenditure” it had applied to sections 608(e)(1) and
434(e) to apply to section 608(c)(2)(B). Clearly the Court did not intend for independent
issue advocacy to be regulated, but one might argue that in holding that authorized or
requested “expenditures” are “contributions” under the Act, the Court meant to include
coordinated issue advocacy. However, the Buckley Court’s example of a coordinated
“expendxture” that would be treated as a contribution, itself taken ﬁ'om the legislative

history of the Act, is an express advocacy ad.

[A] person might purchase billboard advertisements endorsing a
candidate.... [IJf the advertisement was placed in cooperation with the
candidate’s campaign organization, then the amount would constitute a
gift by the supporter and an expenditure by the candidate—just as if there
had been a direct contribution enabling the candidate to place the
advertisement himself.

Buckley at 46, n. 53 (emphasis added). Nothing suggests that the Court did not intend to
extend to section 608(c) the narrow definition of “expenditure” it had given the term in
section 608(e). Of course, it is possible that the Court never considered that a candidate
would request or authorize “media advertisements™ that did not expressly advocate the
election or defeat of one candidate or another. After all, the legal distinction between

16 See also Federal Election Commission v. Survival Education Fund, 65 F.3d 285, 294-95 (2d Cir. 1995)
(holding that the phrase “contributions ... earmarked for political purposes™ must, for reasons of vagueness,
also be limited to contributions earmarked for communications that expressly advocate the election or
defeat of candidates for office).

10
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express ads and issue ads did not exist before Buckley, so there would have been no
reason for a campaign to request an ad that did not expressly advocate election or defeat.
Still, the most probable interpretations of Buckley are that it either limited the term
“expenditure” in section 608(c)(2)(B) to disbursements for express advocacy, or simply
did not address the issue. That the Court intended to find coordinated issue ads to be
covered by the Act seems the least probable interpretation. _

The question we face is whether, in light of Congress’s actions, the holdings in
Buckley and its progeny, the Constitutional concerns raised by the Supreme Court and
lower courts, and our position as officials of the executlve branch who have
independently taken an oath to uphold the Constitution,'” we can or should interpret the
Act as reaching coordinated spending for issue advocacy communications.

In considering the question, I note first that each of the Constitutional concerns
raised by the Buckley Court as reasons for providing greater protection to expenditures
than to contributions is present in the context of coordinated issue advocacy
disbursements. First, the coordinated issue advocacy disbursements do more than merely
“serve as a general expression of support;” they do in fact “communicate the underlying
basis for the support.” See Buckley, 424 U.S. at 21. Second, restrictions on coordinated
issue advocacy spending are, as a practical matter, likely to lead to a “reduc[tion] in the
quantity of expression by restricting the number of issues discussed.” See id. at 19.
Arguably, of course, these groups might simply run their ads independently, so that no
such speech reduction would result. As we know, however, groups regularly work with
members of Congress to promote shared agendas. As the Buckley Court recognized,

[d]iscussions of those issues, and as well more positive efforts to influence public
opinion on them, tend naturally and inexorably to exert some influence on voting at
elections.” Id. at 43, n. 50. If the Act applies to coordinated issue advocacy, many groups
will be unable both to work with elected representatives and to run ads attempting to
influence public opinion on issues of mutual interest. In short, the groups will be asked to
surrender either their rights of free speech and association or their rights of speech and to
petition for redress. As already noted, the threat of investigation is itself often sufficient
to chill speech. It is exactly our job, as the administrative agency with expertise in
enforcing the Act, to recognize the practical effects of differing 1nterpretat10ns of the Act
and to set pohcy accordingly.

Most importantly, efforts to regulate coordinated issue advocacy raise exactly the
vagueness concerns at the heart of Buckley. For example, if Common Cause, having
coordinated its legislative efforts with Senator McCain, were to also run advertisements
in support of its agenda that mentioned the Senator, whether or not their ads would
violate the Act would depend upon whether or not the Commission believed that they

' Unlike some of my colleagues, I do not interpret that oath to mean that we can fulfill our constitutional
obligations simply by ignoring constitutional considerations until and unless we are bound by judicial
ruling. Rather, as representatives of a co-equal branch of government, our gbligation requires us to
consider the constitutional implications of our actions even when we have not been-bound by judicial

decisions.

11
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“were “for the purpose of influencing an election.” This is the exact standard that the

Supreme Court found, without more, to be unacceptably vague even in terms of the less
burdensome disclosure provisions of the Act.

Because of the resulting vagueness, see Buckley, 424 U.S. at 41, n. 48, we can

 anticipate that groups will, in the future, ““steer far wider of the unlawful zone’...than if

the boundaries of the forbidden areas were clearly marked.” The present case illustrates
that only too well. The enormous costs, imposition, and length of the investigation that
has occurred in this case suggests that at least some of the more than 60 respondents
involved, and who knows how many other groups and individuals that have witnessed the
debacle, will “steer far wide” rather than risk a lengthy mvestlgatlon, evcl if that
investigation does ultlmately lead to a finding of “no probable cause.”

At one time, a majority of the Commission seems to have recognized this
vagueness problem. On June 24, 1999 Commissioners Wold, Mason; and Sandstrom,
joined by then Commissioner Elliott,'® issued a statement of reasons rejectmg the
enforcement of coordination cases under a vague, “electioneering message” content
standard.”® The Commission majority at that time correctly concluded that the vague
“electioneering message” standard offered no guideposts for free discussion, even in
cases where such discussion was coordinated or presumably coordinated with a candidate,

" writing:

The vagueness and overbreadth problems of the “electioneering message”
and “relative to” standards are thus two sides of the same counterfeit coin.
They are vague because it is not clear when they encompass issue
discussion and not candidate advocacy. They are overbroad because,
given the nature of campaigning, they will inevitably encompass both. ‘For
the same substantive reasons that the Supreme Court held the “relative to”
standard in the FECA to be unconstitutional, the Commission may not
employ the “electioneering message” standard. Even in the context of
coordinated, or presumably coordinated, communications in which the
“electioneering message” test has generally been proposed (see 11 C.F.R.
§114.49¢)(5)(ii)c)(5)(ii)(B)E) (regulation of voter guides)), the
‘Commission may not ignore these constitutional requirements. -

Statement of Reasons of Vice Chairman Darryl R. Wold, and Commissioners Lee Ann
Elliott, David M. Mason, and Karl J. Sandstrom on the Audits of “Dole for President
Commiittee, Inc.” (Primary), “Clinton/Gore *96 Primary Committee, Inc.,” “Dole/Kemp
’96, inc.” (General), Dole/Kemp 96 Compliance Committee, Inc.” (General),

'* Everyone at this Commission is well aware of a favorite saying of the practicing campaign finance law
bar: “The process is the punishment.”
191 did not join the Commission until June of 2000.

2 This appears to have been the standard used by the Commission in deciding whether or not coordinated
issue advocacy was subject to the Act prior to adoption of 11 CFR § 100.23. See Advisory Opinion 1985-
14 [1976—1990 Transfer Binder] Fed. Elec. Camp. Fin. Guide (CCH), § 5819 at 11185.
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“Clinton/Goré ’96 General Election Legal and Compliance Fund” at 6, (June 24, 1999)
(emphasis added). . :

Shortly thereafter, the Federal District Court for the District of Columbia decided -
Federal Election Commission v. Christian Coalition, 52 F. Supp.2d 45 (D. D.C. 1999).
That decision held that corporate expenditures for coordinated issue ads were subject to
the contribution prohibitions of 2 U.S.C. section 441b.2! Id. Because this single district
court decision seems to have contributed to a re-evaluation of the Commission’s
previously expressed appreciation for and insistence upon definite content standards, I
will address this decision and related precedent at some length.?

ILB.

In MCFL the Supreme Court had held that issue advocacy by corporations and
unions does not constitute an “expenditure” pursuant to the Act. 479 U.S. at 249. Thus,
corporate and union communications lacking express advocacy are not only not
“independent expenditures™ under Section 441b—they are not “expenditures” at all.
Nevertheless, the Christian Coalition court concluded that whether or not corporate or
union activity is prohibited or protected turns upon whether the activity is “in connection
with an election,” and not whether the activity is an “expenditure,” under the Act because,
“[t]he real issue ... is whether an expenditure is ‘authorized’ by a campaign or
‘coordinated’ with the campaign.” 52 F. Supp.2d at 87-88. The Christian Coalition
court went on to argue that “Buckley, in its treatment of coordinated expenditures as in-
kind contributions, left undiscussed the First Amendment concerns that arise with respect
to ‘expressive coordinated expenditures.’ ... It can only be surmised that the Buckley
majority purposely left this issue for another case.”?* 52 F. Supp.2d at 85.

2! In doing so the district court failed to address the impact of 2 U.S.C. § 431(8)(B)(vi) in light of the
Supreme Court’s holding in MCFL, supra. See ante pp. 4-5. _

2 1 presume that the Christian Coalition case was a factor in this change as all three Commissioners still on .
the Commission reversed course on the need for clear content standards after that opinion. Another
possibility is that these commissioners believe that vagueness and overbreadth can be cured by a content
standard somewhere between the "electioneering message” standard they specifically rejected and the
express advocacy test they have so far not adopted, though to date no such standard has been proposed.

? The district court stated that “corporations and unions can make independent expenditures that are related
to a federal election campaign so long as those expenditures are not for communications that advocate the
election or defeat of a clearly identified candidate.” Christian Coalition at 48 (emphasis in the original).
Because the term “independent expenditure” is defined within the FECA as requiring express advocacy, see
2U.S.C. § 431(17), and section 441b prevents corporations and unions from making any FECA
“expenditures,” we know that the district court meant “issue advocacy” by its use of the term “independent
expenditures” in the above sentence.

2 The Buckley Court allowed contributions to be carved from First Amendment protection largely because
contribution limits “involve [] little direct restraint on [one’s] political communication [and] does not in any
way infringe on the contributor’s freedom to discuss candidates and issues.” Buckley at 21. Investigating
issue advocates on the theory that their communications may be coordinated with a candidate is a direct
restraint on a speaker’s freedom to discuss candidates and issues. .

13
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In addressing the issue, the Christian Coalition court next recognized a need to
differentiate between “expenditures on non-communicative materials, such as hamburgers
or travel expenses for campaign staff,” which, like direct contributions to the candidate,
do not communicate the underlying basis of support, and expenditures “in which the
spender is-responsible for a substantial portion of the speech.” Id. at 85, n. 45. The latter,

" which the court termed “expressive coordinated expenditures,” are speech-laden or

communicative, and thérefore different from other non-communicative in-kind
contributions. /d. Ultimately, however, the court concluded that coordinated issue
advocacy could be regulated, believing that it is the “fact of coordination” that is
significant, not the character of the underlying item that is coordinated. The court seemed
to conclude that the lesson of Buckley is that it is the independence of the speech, rather
than its communicative value, that determines its level of constitutional protection. In
other words, the court focused only on the corruption side of the coin, but not on the First
Amendment side. Thus, the court found that independent speech is deserving of clear
content standards, but where independence fades—or at least a complainant alleges it has
faded—speech may be extensively investigated regardless of its content and without
regard for whether that speech constitutes speech of the spender. See id. at 87, n. 50.

The district judge in Christian Coalition reasoned that Buckley specifically read
an express advocacy standard only into the statutory provisions regarding independent
expenditures ‘relative to’ a clearly identified candidate and ‘for the purpose of influencing
any election for Federal office.” 52 F. Supp.2d at 87, n.50. Therefore, the court
concluded, for all other parts of the FECA, the Buckley Court must have “used the term
‘expenditure’ advisedly, leaving intact the normal, broad meaning Congress had given it.”
Id. But what “normal, broad meaning” had Congress given the definition of

- “expenditure”? Webster’s Dictionary defines “expenditure” as “the act of expending; a

spending or uéing up of money, time, etc.; disbursement.” Webster's New Twentieth
Century Dictionary of the English Language, p. 644, 2d ed., 1977. Clearly the Act did
not intend, nor would it be constitutional to prohibit all expenditures or contributions by a

" person in excess of $1000, at least not in the broad, everyday meaning of the terms. Thus

Congress had limited the scope of both the terms “expenditure” and “contribution” to,
“[a]nything of value ... for the purpose of influencing any election for Federal office.” 2
U.S.C. §§ 431(9)(A)(i) and 431(8)(A)(i) (emphasis added). The Buckley Court,
however, found that the phrase “for the purpose of mﬂuencm§ was still insufficiently
precise to overcome concerns of vagueness and overbreadth,” and so narrowed it to
cover only express advocacy. 424 U.S. at 79. If, as the Christian Coalition court
maintained, the Buckley Court defined that critical phrase only with regard to independent
expenditures, then that phrase must still be imbued with some semblance of meaning
before deciding which coordinated disbursements are regulable “expendltures," and
therefore “contributions” subject to the Act.

% “There is no legislative history to guide [the courts] in determining the scope of the critical phrase ‘for the
purpose of influencing,”” Buckley, at 77, yet “[i]t is the ambiguity of this phrase that poses constitutional

problems.” Id.
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When a group engages in public discussion of political issues and coordinates its
activity with a candidate or committee, the critical phrase that turns the speech into
prohibited or limited activity is that it is speech “for the purpose of influencing an
election.” The court in Christian Coalition seemed to assume that because the Supreme
Court did not specifically define the phrase as being limited to express advocacy in the
context of coordinated expenditures, it must have decided that groups that are alleged to
have engaged in coordinated speaking are not faced with the same concerns of vagueness
and overbreadth. In fact, the Supreme Court has simply never specifically answered the

question.?

There is no normal, accepted meaning of the phrase, “for the purpose of
influencing,” and Congress has not provided one. An ‘“unconstitutionally overbroad
statute may not be enforced af all until an acceptable construction has been obtained.”
McGautha v. California, 402 U.S. 183, 259 (1971), rehg. denied, 406 U.S. 978 (1972).
Either the Commission or the courts must give the phrase “for the purpose of influencing”
some prospective, content-based meaning. 1

Iv.

The approach to coordinated expenditures adopted by Commissioners Thomas
and McDonald would relieve the Commission from any need to clearly define which
speech is “for the purpose of influencing” elections until after an extensive investigation.
They would have this determination made by the Commission on a case-by-case basis
after an investigation, which would be, in effect, a search for evidence of the respondent’s
true intent based upon a totality of the circumstances. These Commissioners believe a
complete investigation in this case, for example, could have shown that the “the
Coalition’s communications were undertaken for the purpose of influencing federal
elections” because the Coalition “aired ads in the weeks before the election;” “dropped

% See ante at 13.
27 In the context of FECA, the courts have consistently used an “express advocacy” test to give meaning to

the Act’s vague or overly broad provisions. See e.g. Buckley v. Valeo, 424 U.S. 1 (1976); Massachusetts
Citizens for Life, 479 U.S. 238 (1986); Maine Right to Life v. FEC, 98 F.3d 1 (1* Cir. 1996), cert. denied
118 8. Ct. 52 (1997); FEC v. Christian Action Network, Inc., 92 F.3d 1178 (4® Cir. 1996) (summarily
affirming 894 F. Supp. 947 (W.D. Va. 1995)); Faucher v. FEC, 928 F.2d 468 (1® Cir.), cert. denied, 502
U.S. 820 (1991); FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45 (2d Cir. 1980)
(en banc); Colorado Republican Fed. Campaign Comm., 839 F. Supp. 1448 (D. Co.), rev’d on other .
grounds, 59 F.3d 1015 (10™ Cir. 1995), vacated on other grounds, 116 S. Ct. 2309 (1996); Right to Life of
Michigan v. Miller, 23 F. Supp.2d 766 (W.D. Mich. 1998); FEC v. National Org. for Women, 713 F. Supp.
428 (D. D.C. 1989); FEC v. American Fed'n of State, County & Mun. Employées, 471 F. Supp. 315 (D.
D.C. 1979). See also FEC v. National Conservative Political Action Comm., 470 U.S. 480, 497 (1985)
(holding that the First Amendment prohibits limits on independent expenditures that expressly advocate the
election or defeat of a candidate, and noting in dicta “[t]he fact that candidates and elected officials may
alter or reaffirm their own positions on issues in response to political messages ... can hardly be called
corruption, for one of the essential features of democracy is the presentation to the electorate of varying
points of view.”); Clifton v. FEC, 114 F.3d 1309 (1* Cir. 1997) (holding that the Commission’s efforts to
regulate “issue advocacy” as “contributions” exceeded its powers under the FECA, and stating, “we do not
take Congress to have authorized rules that sacrifice First Amendment interests.”) .

15



o2 0% Y406 .18

direct mail ten days before the election;” and “took credit” for the reelection of many
members of Congress. Thomas/McDonald Statement, at 12, n. 6, (internal citations
omitted). Additionally, they would find that “[t]here is no indication that the Coalition

-was formed for any purpose other than building ... public support for certain candidates

[and] nothing suggesting that the Coalition engaged in ... issue discussion outside the

" context of elections.” Thomas/McDonald Statement at 15. The capstone for the

Commissioners is a quote from the Coalition itself: “Our ultimate objective is to return a

- pro-business, fiscally responsible majority for the 105" Congress.” Thomas/McDonald

Statement at 16 (emphasis omitted), quoting The Washington Post, August 8, 1996.2

These criteria offer no prospective guidance and contribute little if anything to
overcoming the vagueness problem. Because, as the Supreme Court noted in Buckley,
“campaigns themselves generate issues of public interest,” 424 U.S. at 42, and because
public interest in issues is often highest close to an election, the logical time to engage in
issue advocacy is close to an election.?? Similarly, groups will ultimately hope that if
politicians do not adopt their positions on issues, the voters will turn against them.
Surely, we cannot regulate issue ads simply because they will affect what issues and
stances voters think are important. That does not make their conduct “for the purpose of
influencing” a federal election as the meaning of that crucial phrase has been defined to
avoid vagueness problems in the context of independent expenditures. See Federal
Election Commission v. GOPAC, 917 F. Supp. 851 (D. D.C.) (1996). Thus the type of
criteria on which Commissioners Thomas and McDonald would rely fails, even after the

# Commissioners Thomas and McDonald also cite these facts for the proposition that the Coalition was a
“political committee™ that must register under 2 U.S.C. § 433 and report its activity under 2 U.S.C. § 434.
Thomas/McDonsld Statement at 15-17. The Act defines “political committee” as “any ... association ... of
persons which receives contributions ... or makes expenditures aggregating in excess of $1,000 during a
calendar year.” 2 U.S.C. § 431(4)(A) (emphasis added). The Buckley Court cautioned that the broad
statutory definition of ‘political committee,” which turns on the terms contribution and expenditure and on
the phrase “for the purpose of influencing any election” had the potential for encompassing “both issue
discussion and advocacy-or a political result” and thus might encroach upon First Amendment freedoms.
Buckley at 79. Therefore, to fulfill the purposes of the Act, the term political committee “need only °
encompass organizations that are under the control of a candidate or the major purpose of which is the
nomination or election of a candidate.” Id. While an organization’s purpose may be evidenced by its
public statements of its purpose, see MCFL at 262, such an inquiry is secondary to the requisite of finding
“expenditures” or “contributions” in excess of $1,000. So “[e]ven if the organization’s major purpose is the
election of a federal candidate or candidates [, as Commissioners Thomas and McDonald insist the evidence
would conclude,] the organization does not become a “political committee™ unless or until it makes
expenditures in cash or in kind.” See Machinists at 392. The argument that “major purpose” alone is
enough to make a group a “political committee” or make disbursements into “expenditures” as defined by
the Act was specifically rejected in Federal Election Commission v. GOPAC, 917 F. Supp. 851, 861-62
(1996)(“As a matter of law, the Commission ... failed to demonstrate that GOPAC bécame a political
committee within the meaning of the Act by spending or receiving $1,000 or more and engaging in
;rartisan politics® and ‘electioneering.")(emphasis added).

Furthermore, Congress is often still in session within, for example, 60 days of an election, and engaged in
more than the usual number of floor votes while attempting to wrap up the session. See Bradley A. Smith,
Soft Money, Hard Realities: The Constitutional Prohibition on a Saoft Money Ban, 24 J. Legis. 179, 192 n.
85 (1998); See also Mills v. Alabama, 384 U.S. 214 (1966)(striking down a limited ban on express
advocacy close to an election).
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fact, to provide any meaningful distinctions that would not chill constitutionally protected
speech.
Equally important, “[n]o matter what facts [the Commission] finds through [an]

investigation, the requisite jurisdiction for the investigation itself must stand or fall on the
purely legal claim....” Federal Election Commission v. Machinists Non-Partisan Political

- League, 655 F.2d 380, 390 (D.C. Cir. 1981) (hereinafter “Machinists™’). In Machinists,

the Circuit Court of Appeals for the District of Columbia had to determine whether to
enforce a Commission subpoena against a “draft” committee where it was unclear '
whether the Commission had statutory authority to regulate draft committees at all. Jd.
The Court stated that any alleged compelling interests the Commission may assert in
seeking information, can be compelling and granted effect if the Commission first has
authority to regulate a particular type of speech or activity. Jd. But the Court held that
“the highly sensitive character of the information sought simply makes it all the more

" important that the court be convinced that jurisdiction exists.” Id. at 389.

In the current MUR, the purely legal claim is that coordinated issue advocacy is
“for the purpose of influencing elections” and so subject to regulation under the FECA.
In-deciding the question of Commission jurisdiction, the Machinists Court warns us that
“[i]n this delicate first amendment area, there is no imperative to stretch the statutory
language, or read into it oblique references of Congressional intent....” Rather,
“[a]chieving a reasonable, constitutionally sound conclusion in this case requires just the

- opposite. ‘It is our duty in the interpretation of federal statutes to reach a conclusion

which will avoid serious doubt of their constitutionality.’” Id. at 394, quoting Richmond
v. United States, 275 U.S. 331 (1928).

Certainly we, as Commissioners, should equally avoid interpretations of the
statute that raise constitutional questions, at least absent a clear expression of intent from
Congress. We are obliged to be certain we are acting within the confines of the FECA
and the Constitution. We cannot use ambiguities to expand our regulatory authority.
Even if Commissioners do not believe that the Buckley Court limited the phrase “for the
purpose of influencing” to express advocacy when applied to coordinated
communications, they must concede that our guidance in this area is at a minimum. To
avoid serious constitutional concemns, we should adopt an objective, briglit line express
advocacy standard as a predicate to investigating allegedly coordinated issue discussion.

Indeed, the D.C. Circuit has also admonished this agency to use clear, bright line
standards, not only to address constitutional concerns, but for more mundane, practical
reasons as well. In Orloski v. F.E.C., 795 F.2d 156, 165 (D.C. Cir. 1986), the Court of
Appeals wrote that, “[a]dministrative exigencies mandate that the FEC adoptan
objective, bright-line test for distinguishing between permissible and impermissible
corporate donations.” Certainly this would apply to permissible and impermissible non-
corporate donations as well. The Orloski court went on to add that, “an objective test is
required to coordinate the liabilities of donors and donees. The bright-line test also is
necessary to enable donees and donors to easily conform their conduct to the law and to
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enable the FEC to take the rapid, decisive enforcement action that is called for in the
highly-charged political arena.” Id. Each of these concerns apply in the context of
coordinated issue advocacy—as the naming of over 60 respondents and the length of the
investigation in this MUR show, without an objective content standard neither donees nor
donors can “easily conform their conduct to the law,” and the FEC cannot take “rapid,

" decisive enforcement action.” And, of course, Orloski also warned of the need for a

bright line to avoid a chilling effect on protected speech: “A subjective test based upon
the totality of the circumstances [such as that favored by Commissioners Thomas and
McDonald in this MUR] would inevitably curtail permissible conduct.” Zd.

In fact, Orloski warned of other practical problems with a subjective test, many of
which are on exhibit in this case. Wrote the court:

“[A subjective test] would also unduly burden the FEC with requests for
advisory opinions ... and with complaints by disgruntled opponents who
could take advantage of a totality of the circumstances test to harass the
sponsoring candidate and his supporters. It would further burden the
agency by forcing it to direct its limited resources toward conducting a
full-scale, detailed inquiry into almost every complaint, even those
involving the most mundane allegations. It would also considerably delay
enforcement action. Rarely could the FEC dismiss a complaint without
soliciting a response because the FEC would need to know all the facts
bearing on motive before making its "reason to believe" determination.

Id. at 165. These considerations, and in particular the chilling effect on speech of this
uncertainty, argue for an objectxve, express advocacy test over the vague, post hoc,
subjective test favored by Commissioners Thomas and McDonald.

~ Commissioner Sandstrom, in his turn, voices a concern for vagueness and
overbreadth, but argues that the “express advocacy test is a subjective, content-based test
about which reasonable minds can on occasion reach different results,” and for that '
reason, ought to be applied “only where more objective criteria are unavailable.”
Sandstrom Statement at 6. Commissioner Sandstrom then argues that the objective
criteria should be whether the ads were tested for their effect on voters® candidate
preferences. Based on this, he voted against the General Counsel’s recommendation to

take no further action in t}xis case.

First, Commissioner Sandstrom errs in thinking that the express advocacy test is
subjective. A subjective test depends on the mental impression of the respondent at the
time his communications were made. An objective test relies on independently verifiable
facts, such as whether or not a communication contains express words of advocacy of
election or defeat. While it is true that the inexactness of language means that reasonable

- minds can sometimes reach differing results on whether or not certain words are express
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words of advocacy of election or defeat,* in the overwhelming majority of cases the
express advocacy standard is very easy to apply. The occasional disagreement does not
mean that the express advocacy test is “subjective,” that it fails to provide notice to the
regulated community, or that it fails to provide courts a standard of reviewing the actions
of legislatures, regulatory commissions, prosecutors, and inferior courts. By an
“objective” test, it is not meant that every adjudicator will reach the same result in every

- case, but rather that the test will not rely on the subjective motives of the speaker.
Commissioner Sandstrom’s proposed objective criteria — whether or not the ad was

tested for effect on voter candidate preferences — is, like the express advocacy test,
objective in that it does not rely on intent, but is, like the express advocacy test, subject to

disagreement as to whether it has been met.!

More important, Comnnssnoner Sandstrom’s proposed standard provides no
guidance to a group that had not so tested its ads. That is, the presence of such testing
might quickly allow the Commission to find a purpose to influence a federal election, but
its absence would not allow the respondent to quickly demonstrate no such purpose. (I do
not think that Commissioner Sandstrom means to propose that only issue ads that are
tested for effect on voters’ candidate preferences would be subject to regulation). Nor
would the Commission be expected to routinely accept a respondent’s denial of such
testing without an investigation. Respondents would therefore continue to be subject to
extensive investigations on the basis of allegations filed by their political adversaries.
Thus, the chilling effects on speech, not to mention the other problems outlined in
Orloski, would still be present. Furthermore, groups engage in issue advocacy in the
ultimate hope of changing government policy. One way to assure that issue ads will be
effective is to test them on voters to see if they are likely to encourage voters to put the
desired pressure on legislators and candidates to adopt the favored positions. The right to
engage in political issues discussion would lose much of its meaning if groups and
individuals were limited to communications that were not effective in mobilizing voters.

The express advocacy test is an instrument of law designed to further
constitutional aims by limiting actions of legislatures and regulatory bodies that would
chill protected political speech through their overbreadth and vagueness. The existence
of express advocacy is a threshold requirement for regulating the communicative
expenditures of unions, corporations, groups or individuals. No matter the degree of
dissatisfaction with the results the test yields, we are not permitted, nor would it be wise,
to jettison the express advocacy test snnply because we might believe in any given case
that “more objective criteria” are available.*

® See e.g. Federal Election Commission v. Furgatch, 807 F.2d 857 (9* Cir. 1987), cert den. 484 U.S. 850
( 1987), MUR 4922 (Suburban O’Hare Commission). )

*! For example, my standard for determining what constitutes “test{ing] an ad’s influence on voters’ choice
of federal candidate” may differ from Commissioner Sandstrom’s. Does it include, for example, asking
generically whether a voter would be more or less inclined to favor a candidate who takes particular
positions? Or asking not if the ad would affect one’s vote or even preference, but merely the respondent’s
opinion of the individual in question? Or suppose that the ads are tested for voters using candidates in a
Senate race, but then run in a House race? I am sure many more variations are available.

32 1t goes without saying that there is no basis in the statute or judicial interpretations of the statute for
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It is true that the express advocacy test often yields results with which some
individuals are unhappy. Many observers fear that coordinated issue advocacy has the
potential to corrupt candidates and officeholders. The Christian Coalition court, for
example, warned that were the express advocacy standard “imported” into section 441b’s

* contribution prohibition, “it would open the door to unrestricted corporate or union

underwriting of numerous campaign-related communications that do not expressly
advocate a candidate’s election or defeat.” 52 F. Supp.2d at 88. This would, feared the
court, “present real dangers to the integrity of the electoral process.” Id. at 92. Of course,
all of this is nothing more than the district court saying that its concern about quid pro
quo corruption overrides the vagueness and overbreadth problems inherent in regulating
issue advocacy. The Supreme Court faced the same issues in Buckley and reached the
opposite conclusion, recognizing that issue advocacy would be used to influence
campaigns: “It would naively underestimate the ingenuity and resourcefulness of persons
and groups desiring to buy influence to believe that they would have much difficulty
devising expenditures that skirted the restriction on express advocacy of election or defeat
but nevertheless benefited the candidate’s campaign.” 424 U.S. at 45. Regulating
coordinated issue advocacy, no matter how much it may or not benefit a campaign,
plunges the discussion of issues back into a morass of regulation and resuscitates the

" concerns of vagueness and overbreadth the Court addressed in Buckley. A content

standard is needed to alleviate this problem, but at this time our coordination regulations
possess no content standard beyond the vague statutory language that expenditures be
made for the purpose of influencing a federal election.>® This is effectively no content
standard at all, as the Buckley Court held in discussing the disclosure provisions of the
Act, and as another Supreme Court case, cited extensively in Buckley, makes clear.

In Thomas v. Collins, 323 U.S. 516 (1945), Thomas, a national union leader, was |
accused of violating a Texas statute requiring “all labor union organizers operating in ..
Texas ... to file [for an orgamzer s card] with the Secretary of State before sohcmng any
members for his organization.” Id. at 519, n. 1. The statute required organizers to catry
the card whenever “soliciting” members, and to exhibit the same when requested to do so
by prospective members. The statute was invalidated because speakers would not know
in what ways they could speak about the labor movement, or about labor issues, without

Commissioner Sandstrom’s proposal to define groups as political committees by essentially redefining
“expenditure” and “contribution” to include ads tested for their effect on voter candidate preferences.
Commissioner Sandstrom is also justifiably concerned that the rules be made clear. Sandstrom Statement at
4-5. In addition to being well grounded in judicial precedent, the express advocacy test has the advantage
of being clear, simple to understand for the mexpenenced, easy to apply in the overwhelmmg majority of
cases, and familiar to regular participants in campaigns.

 Some have suggested that “the purpose of influencing” be found in 'any ad featuring a candidate's name
or likeness.! But this is little improvement, for reasons of overbreadth, over the 'relative to a candidate'
standard the Court rejected as vague in deciding Buckley. Limiting the content standard to any ad
containing a clearly-identified candidate is unconstitutionally overbroad for as the Court observed in
Buckley, “[clandidates, especially incumbents, are intimately tied to public issues involving legislative
proposals and governmental actions. Not only do candidates campaign on the basis of their positions on
various public issues, but campaigns themselves generate issues of public interest.” 424 U.S. at 42,
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carrying a card. In short, the statute was invalidated because it lacked a definite content
standard.

The Court suggested that had the statute included a precise content standard,
equivalent to the express advocacy test later adopted in Buckley, the regulation could have
been valid under the State’s police power because, “[a] speaker in such circumstances
could avoid the words ‘solicit,” ‘invite,’[or] ‘join.’” Id. at 534. However, -

[wlithout such a limitation, the statute forbids any language which
conveys, or reasonably could be found to convey, the meaning of
invitation. How one might ‘laud unionism’ as the State and State Court
concede Thomas was free to do, yet in these circumstances not imply an

" invitation, is hard to conceive. ... In short, the supposedly clear-cut
distinction between discussion, laudation, general advocacy, and
solicitation, puts the speaker in these circumstances wholly at the mercy of
his hearers. ... Such a distinction offers no security for free discussion.

Id. at 535.

The Court made the point most relévant fo the problem posed by our current
coordination regulations:

The vice [in a statute prohibiting the issuing of invitations without an
organizer’s card] is not merely that invitation ... is speech. It is also that
its prohibition forbids or restrains discussion which is not or may not be
invitation. The sharp line cannot be drawn surely or securely.

Id. at 535-36 (emphasis added). Similarly, the “vice” in the coordination regulations is

not that they regulate ads that a candidate may authorize or request. The vice of the
regulations is that unless they are limited to phrases of a particular kind, speakers who
want to discuss more generic matters will not know whether they will be investigated
under the regulations. A speaker seeking to.discuss issues without risking investigation
can avoid words such as “vote for,” ‘elect,” ‘vote against,’ or ‘defeat.” But absent a
content standard, our regulations provide no guidance as to which types of phrases will be
deemed to “influence the outcomes of elections,” and our regulations will limit or chill
much speech that is not or may not be “for the purpose of influencing” a federal election.

. Nor can the lack of a content standard can be effectively offset through a
restrictive test for coordination. While other considerations lead me to support a conduct
test for coordination similar to that enunciated in Christian Coalition and since
incorporated into our regulations at 11 C.F.R. § 100.23, the truth is that such a restrictive
test for proving coordination can, absent a content standard, actually make investigations
more intrusive and chilling of speech. The reason is because the more difficult '
evidentiary burden the Commission faces to prove coordination requires a more intrusive
investigation to gather facts that are usually in control of the respondent. Thus, while the
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coordination rule of Christian Coalition solves the notice problem of the Commission’s
old “insider trading” standard, it does not address the fundamental vagueness problem.
“The objectionable quality of vagueness and overbreadth does not depend [just] upon
[the] absence of fair notice to a[n] accused ... but [more importantly] upon the danger of
tolerating, in the area of First Amendment freedoms, the existence of a ... statute

- susceptible of sweeping and improper application.” NAACP v. Button, 371 U.S. 415,

432-433 (1963). A content standard provides advance notice to actors of what kind of
speech the FEC may investigate, and reduces the risk of arbitrary, discriminatory, or
capricious enforcement far more effectively than a purely conduct based standard.

Absent a content standard, it does not appreciably warm the environment for
speech to say that the standard for actually proving and punishing coordination “must be
restrictive,” as the court did in Christian Coalition. 52 F. Supp.2d at 88. This is because
a restrictive conduct standard does nothing to alleviate the ease with which allegations
may be made and intrusive, expensive investigations launched. The Supreme Courtin
Thomas v. Collins, assessing the chilling effect of the Texas statute upon speech, did not
discuss the defendant’s likelihood of success at trial, or the difficulty that the State would
have in proving whether the defendant violated the organizer-card ordinance, or the
elements involved in that proof. The mere threat of prosecution was sufficient to chill
speech and make the statute unconstitutional. (“The threat of ... arrest ... hung over every
word.” Id. at 534.) Because the threat of prosecution (or investigation) can itself chill
speech, see Virginia v. American Booksellers Ass 'n., 484 U.S. 383, 392-93 (1998), a
tough conduct standard does not eliminate the need for a clear content standard. A
precise content standard along with the new conduct standards outlined in 11 CFR §
110.23 would work as bookends in enforcing the Act while removing an unconstitutional
chill from protected speech and associational activities.

V..

Investigations into allegations of coordination will often involve demands for =
access to an organization’s detailed legislative and political plans, including intrusion into’
the most sensitive internal political discussions. See generally, AFL-CIO, et al. v. FEC,
Civ. Action No. 01-1522 (GK), Dist. Ct., District of Columbia. The express-advocacy
content standard ensures that investigations into allegations of coordination are only
visited upon those groups, corporations or unions who first cross a bright, content line.

~ The dangers to the First Amendment posed by such broad government
investigations of political activity have been recognized time and again by the federal
courts. See e.g., F.E.C. v. Larouche Campaign, 817 F.2d 233, 234 (2d Cir:
1987)(recognizing that the Commission’s investigative authority should be constrained or
clearly delineated due to the sensitive nature of the activities the agency regulates, and
holding that where a case implicates First Amendment concerns, “the usual deference to
the administrative agency is not appropriate and protection of the constitutional liberties
of the target of the subpoena calls for a more exacting scrutiny of the justification offered
by the agency.”) In Buckley, the Supreme Court recognized that “compelled disclosure
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[of political activities], in itself, can seriously infringe on privacy of associations and
belief guaranteed by the First Amendment.” 424 U.S. at 64. Justice Frankfurter made the
same point over forty years ago: “It is particularly important that the exercise of the
power of compulsory process be carefully circumscribed when the investigatory process
tends to impinge upon such highly sensitive areas as freedom of speech or press, freedom
of association, and freedom of communication of ideas.” Sweezy v. New Hampshire, 354

. U.S. 234, 235 (1957) (Frankfurter, J., concurring). Investigations into such areas of
‘constitutional sensitivity ought to be triggered only where respondents can know that they

have crossed a bright line.**

: The suggestion that a bright line can be found by the fact of communicating with a
candidate—in other words, that a speaker can find a safeharbor by not communicating at
all with a candidate in the two, four or six-year period between elections, is not realistic.*’
Indeed, one reason for our passing the new coordination regulation was the recognition
that our old enforcement standard, presumptively finding coordination based on any
contact between the speaker and the candidate, was unrealistic. For example, in seeking
to prove coordination between the Christian Coalition and various Republican candidates,
the Commission’s evidence included the fact that public officials addressed meetings of
the organization. See Christian Coalition; 52 F. Supp.2d at 68, 71, 76. Public officials
have a legitimate need to communicate with their constituents, these constituents have a
right to listen to their elected officials, and “nowhere in the Act did Congress expressly
limit an incumbent’s right to communicate with his constituency.” Orloski v. Federal
Election Commission, 795 F.2d 156, 163 (D.C. Cir. 1986). Groups and candidates talk all
the time, and to force groups to choose between talking to candidates or losing their
safeharbor is likely to be as chilling on the First Amendment rights to speak and to
petition the government as the conduct standard the Commission just rejected.

. ¥ I do not suggest that the Commission may make no inquiries at all until it is sure that express advocacy

exists. The Commission could conduct a Reader’s Digest inquiry, even to the point of enforcing subpoenas,
to be certain no express ads were run. See Reader's Digest Ass'n. v. FEC, 509 F. Supp. 1210 (SD.N.Y)
(where factual questions existed regarding whether the Commission had statutory authority to conduct a full
investigation, the court adopted a two-step process to govern its continuation; the first stage of the
investigation would be solely for the purpose of determining whether statutory authority existed). Asa
factual matter, complaints are normally filed because someone—usually the speaker’s political opponent—
has seen the ads in question. The ads are described in or attached to the complaint, so even a Reader’s
Digest inquiry will be rare. When the ads are not shown by the complaint to be issue ads, the respondent
can typically attach the ads to the response, and if they do not include express advocacy, the enforcement
ends there at very low cost to both respondent and Commission.
% Chairman McDonald and Commissioner Thomas state that the Act and the Buckley Court required only a
"general understanding" to find coordination and presumably would state that persons speaking with
legislative officials or candidates in the 2, 4 or 6 years between elections do so at their own risk. See
Thomas/McDonald Statement at 7. I disagree with this conclusion, for the reasons stated in Clifion. See
114 F.3d 1309 at 1314. The district court in Christian Coalition also seemed not to appreciate the First
Amendment dilemma in this area, mischaracterizing the choice as one between “lobbying the campaign on
issues but spending no money on the election ... or remaining walled off from the campaign so that all
campaign-related expenditures are clearly independent.” Christian Coalition, 52 F. Supp. 2d at 89, n. 53
(emphasis added). Approximately fifty percent of all “campaigns” involve office holders who make up “the
government,” and with whom the speaker may wish to confer on legislative issues pursuant to the First
Amendment right to “petition for a redress of grievances.” U.S. CONST. amend. I.
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Issue discussion ought not, and constitutionally cannot, be regulated merely
because an issue ad may be of benefit to the candidate or his campaign. Issue discussion
will almost always, at some point, benefit some campaign, as the Buckley Court
understood. The purpose of the express advocacy test is not to neatly separate those

" communications that are intended to influence a campaign from those that are not, but to

protect the rights of all citizens to engage in protected speech. In this respect, the test is
similar to many other prophylactic tests found in the law. For example, in Miranda v.
Arizona, 384 U.S. 436 (1966), the Supreme Court recognized that “to permit a full
opportunity to exercise the privilege against self-incrimination, the accused must be
adequately and effectively appnsed of his nghts and the exercise of those rights must be
fully honored.” Miranda, at 467.° The warnings that law enforcement officials have
been required to give to suspects ever since are not a sifting screen to divine the
subjective intent of the suspect; not one tool among many for determining whether his
confession was voluntary. Likewise, the express advocacy test is not a sifting screen to
divine the subjective intent of a respondent, to determine whether in his mind the speech
he engaged in was for the purpose of influencing an election. Rather, both the Miranda
warnings and the express advocacy test are objectively ascertainable threshold
requirements promulgated by Courts to protect:the constitutional rights of citizens. .
Neither test is disposable, even though there may be other evidence that a confession was
voluntary, or that a respondent’s speech was “for the purpose of influencing” an election.
As stated by the Court in Miranda, the “privilege is so fundamental to our system of
constitutional rule and the expedient of giving adequate warning as to the availability of
the privilege so simple, we will not pause to inquire in individual cases whether the
defendant was aware of his rights without a warning being given.” Miranda at 468. The
First Amendment is no less fundamental,®” and the expedient of applying the express
advocacy test so simple, that we may not and ought not pause to inquire in individual
cases whether speech can be “for the purpose of influencing” an election without first

findmg express advocacy.>®

- Campaign finance laws and regulations have, over time, become weapons in the
arsenals of candidates and party committees, and we should not quickly minimize the far-
reaching aspects of these regulations. In 2000 the Congressional Committee Chairman of
one major political party went so far as to sue his counterpart under the RICO statute.’® If

% The Miranda warnings were re-affirmed last year as a constitutionally based approach for determining the
admissibility of statements made during a custodial interrogation that could not be overruled by statutory
enactment. Dickerson v. United States 530 U.S. 428 (2000).

¥ Seee g, Buckley v. Valeo, 424 U.S. at 14 (*Discussion of public issues and debate [is] mtegnl to the
J’eratlon of the system of government established by our Constitution.™)

The law is full of blanket rules, in addition to Miranda, that are adopted in order to protect rights or to
provide for increased accuracy or efficiency, even if in a particular case the application of the rule does not
seem to achieve its purpose. For example, statutes of limitations may prevent an action even when evidence
is not stale; the exclusionary rule often prevents evidence from being used in trials though it is known to be
probative; the parole evidence rule may make a contract unenforceable though the evidence is clear that

such a deal was made, to name just a few.
* In 2000, DCCC Chairman, Patrick Kennedy (D-R.I.) sued the NRCC and Tom DeLay (R-Tx.) under the
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our coordination regulations proceed without an adequate content standard, it will take
the political elite about three minutes to deduce that nearly all allegations of coordination
will be followed by an FEC investigation, to which the respondent can offerno -
affirmative defense that will quickly terminate the investigation. Given that groups
frequently have contacts with officeholder/candidates, credible allegations of

" coordination will be easy to make. If the complaint is reasonably well-crafted,*” the

Commission will have no choice but to find “reason to believe” that a violation has
occurred. This is low-hanging fruit for any party, candidate, person or group seeking to
silence and harass opposing voices in an election cycle.

Whether express advocacy is present in any written or broadcast message,
however, is a legal question susceptible of a quick preliminary determination by the
Commission. It therefore acts as an affirmative defense the Commission can accept or
reject in the initial stages of the MUR. Absent such a test, a respondent’s preliminary

" denial of coordination, even when backed by signed affidavits, will never amount to

anything more than a self-serving factual (not legal) representation. If in the future the
Commission adopts an incorrect content standard, or effectively no content standard,
there will be no affirmative defense that could save an advocate from a protracted
investigation. The express advocacy bright line serves as that affirmative defense. If the
Commission abandons that bright line, any group or individual which seeks to both
engage in issue discussion and has even a passing contact with elected officials may be
subject to allegations that will trigger the type of massive investigation, and
corresponding costs, seen in this MUR. Thus it will be among the most aggressive moves
the Commission has taken towards chilling debate in the United States.

The expensive, intrusive, lengthy investigation of MUR 4624, like the similar
four-year investigation in MUR 4291, would have been readily avoided by the simple
application of an express advocacy content standard. Adopting this standard is, inmy -
view, required by both the statute and the Constitution. But even if not required, it is
certainly a permissible standard under the statute, and offers many benefits. It provides
clear notice to the community; it should result in fewer Advisory Opinion requests than
the miere conduct standard; it will result in fewer expansive investigations which eat up
Commission resources; it will reduce the role of litigation in campaigns; and most
importantly, it avoids any concerns about constitutionality, and will not have the chilling
effect on speech of an approach without a clear content standard.

Thus I would have ended this MUR on much simpler grounds, 4t a much earlier
date, by finding that the Coalition’s spending for issue advocacy, whether or not

RICO statute. See Juliet Eilperin, House Democrats Sue DeLay,; Action Accuses Whip of Extortion, Money
Laundering in Fundraising, THE WASHINGTON POST, May 4, 2000, at A06.

“ Commission policy has been to treat complaints liberally. If the complainant swears an affidavit (as he is
essentially required to do in swearing out a complaint, see 2 U.S.C. §437g(a)), the Commission will nearly
always be required to launch into a full investigation to fairly decide whether the complainant or respondent
has the better factual representation. “Rarely could the FEC dismiss a complaint ... because the FEC would
need to know all the facts bearing on motive before making its ... determination.” Orloski at 165.
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otherwise coordinated, was as a matter of law not for the purpose of influencing an
election and not subject to regulation under the FECA.

Lty O‘A | ///C/w

‘Bradley A. Smith, Comfmissioner Datd
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FEDERAL ELECTION COMMlSSION
WASHINGTON, D.C. 20463

" FEDERAL ELECTION COMMISSION

In re Alabama Republican Party and
Timotlly R. Baer, as treasurer; . -
Parker for Congress and Stan McDonald, as

MUR4538
. treasurer; -

STATEMENT OF REASONS OF CHAIRMAN DAVID.M. MASON B
and COMMISSIO’\'ER BRADLEY A. SMITH

On September 19, 2001, the Commission voted 4-2' to take no ﬁu'ther action with

" respect to the Alabama Republican Party and Tnmothy Baer, as treasurer, regarding

violations of 2 U.S.C. §§ 441a(a)(2)(A), 441b(a) and 441a(f), and 11 CFR 102.5; and to
take no further.action regarding coordination allegations with respect to Parker for _
Congress and Stan McDonald, as treasurer. Because of the recent history of Commission -

action on matters of mass media communications allegedly ¢oordinated between polmcal :
parties and their candidates, we.could not vote to proceed agamst the Respondents in this
matter consistent with fundamental fairness. We ‘write to explam the proceedmgs thatled : -
to this conclusion. _ o

: Hlstory of Commlsslon Actlon on Coordmatnon of .
- Political Partles with thelr Candldates

Relevant Comm1ssxon action with respect to coordination of mass media
. advertising by political parties with their candidates had its genesis in the 1996 elections. -
Throughout the recent history of party coordinziion matters, Commissioners maintained
differing but largely-individuzlly consisicnt positions with respect to the threshold for

- finding a commiunication to be a coordinidted contribution. - Former Commissioner, Elliot

and Commissioner Smith, who replaced her, refused.to make coordination findings in the .

- absence of express advocacy because of First Amendment overbreadth concemns.

Commissioner Sandstrom refuscd to make coordination findings absent cxpress advocacy

! Vicc-Chairm:in M_ason and Commissioners Sandstrom; Smith and \\"old volcd in favor of the motion.

- Commissioner Michael Toner succccdcd Comm:ssloncr Wold be: .2 the issuance of this Statement of

Reasens. Chaimaan ) icDenald .':-”’ .isioner Thos.. vor " ainst the me
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MUR 4538 Statement of Reasons
Page 2 of 8 :

because of due process (notice) concerns. ' Commissioner Thomas required -
communications to be “for the purpose of influencing” an election in order to be
considered coordinated communications. Commissioners Mason and Wold fOL usad on
the degree or amount of coordmatron : -

In the audits of the Clinton and Dole presidential campaign committees the
Commission did not seek a repayment of presrdentxal matching funds under-2 U.S.C. §
441a(b) even though the national party media ads at issue appeared to have been
coordinated with their respective candidates. The Commission’s decision was based on -
the notice and overbreadth concerns of Commissioners Sandstrom and Elliot, Jomed by
Commissioners Mason and Wold in regard to the Commission’s previous advisory .

. opinion-derived, vague and overbroad “electroneenng message” standard for determining
" . whether a coordinated ad is truly a contnbutton, i.e., for the “purpose of influencing” an .

election, 2 U.S.C. § 431(8)(A), (9)(A).2 Statement of Reasons of Vice Chairman Darryl
R. Wold and Commissioners Lee Ann Elliot, David-M. Mason and Karl J. Sandstrom on

. the Audtts of “Dole for Presrdent Commrttee, Inc. (Primary), et.al.’

Before a Statement of Reasons was issued in any subsequent party coordmatron
matter, the court in FEC v. Christian Coalition, 52 F.Supp.2d 45 (D. D.C. 1999) narrowly
construed the scope of regulable coordinated expendttures In so doing it rejected as
constitutionally “overbroad” a significant part of the Commission’s regulatory definition
of coordination: “any consultation between a potential spender and a federal candidate’s
campaign organization about the candidate’s plan’s, projects, or needs.” Jd. at 89
(referring to the prior version of 11 CFR 109.1(b)(4)). The court also gave short shrift to
the Commnssron s argument that two similarly worded FECA provisions —- 2 U.S.C. §§

43 1(17) and: 441a(a)(7)(B)(1) = support 11 CFR 109.1(b)(4), by refemng to the “First

" Amendinent, not the Act,” as the proper dividing hne separating prohibited and protected

‘“ijssue-oriented” expenditures. Id. at 89-90.  The court then defined the scope of

_regulable coordmated expenditures upon First Amendment grounds

I take from Buckley [v. Valeo, 424 U.S. 1 (1976)] and its progeny the
dtrectwe to tread carefully, acknowledgmg that considerable coordination

2 Then-Vice: Chalrman Wold, Commissioners Elliot, Mason also did not believe there was a basns for
ordering repayment under the Presidential Primary Maiching Payment Account, 26 U.S.C. § 9031 1 seq.
Memorandum from Commissioner Mason, Dole and Clinton Audits - Repayment Determinations, Agenda.
Document 98-92, Nov. 25, 1998; Supplemental’'Reply Memorandum from Commissioner Mason, Dule and!
Clinton Audits: Why “Excess Expenditures " is not a Basis for Repayment Determinations, Agenda Doc
98-92A, Nov. 25, 1998.

? The Commission was relying upon a partial converse of the definition of “independent expenditure” in 2
‘U.S.C. § 431(17), which provides that such is an “expenditure by a person expressly advocating the election
or defeat of a clearly identified candidate which is made without cooperation or consultation with any
candidate . . . and which is not made in concert with, or at the request or suggestion of, any candidate.”
‘2us.C. § 44la(a)(7)(l3)(|) provides that, for purposes of the FECAs contribution limits, "expenduurcs
made by 2ny person in cooperation, ceasultation, or concert with, or at the request or su--gesuon of,
candidate,.. . shall bc considered to b(. a contribution to such candidate.”
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- will convert an expressive expenditure into a contribution but that the
spender should not be deemed to forfeit First Amendment protections for
ka-oum "'eecb mﬂrclv by havine engnosd in so2 consultations or

" coordination wiii u federai canuicate.
First Amendment clarity demands a deﬁmnon of "coordination"

* that provides the clearest possible guidance to candidates and constituents,
while balancing the Government's compelling interest in preventing
cormptlon of the electoral process with fundamental Ftrst Amendment

- rights to engage in political speech and political : association. . S
In the absence of a request or suggestion from the eampalgn, an
_ expresswe expendlture beeomes "coordinated" where the candidate or her’
" agents can exercise control over, or where there has been substantial _
discussion or negotiation between the campaign and the spender over, a -
_communication's: (1) contents; (2) timing; (3) location, mode, or intended -
audier:~= (€.c., chnice betwwesn newspe-er or radio advertiscment); or (4)

* Myolume" (e.g., number of copies of printed materials or frequency of
media spots). Substantial discussion or negotiation is such that the
candidate and spender emerge as partners or-joint ventirers in the
expressive expenditure, but the candidate and spender need not be eqisal

+ . 'partners. This standard limits § 441b's contnbunon prohibition on
expressive coordinated expenditures to those in which the candidate has
‘taken a sufficient interest to demonstrate that the expenditure is percexved
- as valuable for meeting the campaign's needs or wants. [/d. at 91-92 ] 5

D

The Chnstzan Coalition standard became the basns upon which the Commission
promulgated 11 CFR 100.23, which defines the conduct of what can be consxdered
coordinated mass media. commumcanons between non-parnes and candldates The -

SBy refusing to fall back on or even address the sufﬁclency of the smutory lannuage standing alone. the

court wouild appear to have tacitly held that these.provisions standing alone suffered from some

constitutional defect that only a narrowing constmenon. which it was to provide, wold remedy

® 11 CFR 100.23 provides:

Sec. 100.23 Coordinated Genecral Puahc Political Commumcanons
(a) Scope—(1) This section applies to expenditures for general public polmcal communications’
paid for by persons other than candidates, authorized committees; and party committees. '
(2) Coordinated party expendlturcs made on behalf of a candidate pursu'mt to 2 U.S.C. 441a(d) are
governed by 11 CFR 110.7. .
(b) Treatment of exr-nduurcs for Lcnc"-l publlc political communications as expendnur-.s and
contributions. Any cxp=nditure fur gencral public political communicatio:. that includes a.clearly
identified candidate and is coordmated with that candidate, an opposing candidate or a party
committee supporting or opposing that candidate is both an expenditure under 11 CFR 100. S(a)
and an in-kind contribution under 11 CFR 100.7(a)(1)(iii).
(¢) Coordination with candidates and party commiltees. An expenditure for a ;,cncrnl public
polmcal communication is consxdcred 1o be coordinated with a candidate or party committee if the

communication—-,
- . (1) Is paid for I uny pcrson other than lhc candidate, thc ca.... idate’s authorized
committee, ¢ -, -ty conm t ec, a1 .
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b . regulation exphcttly excluded political partres from 1ts coverage ‘because of anticipated
Supreme Court review of the constitutionality of the FECA’s party coordinated
expenditure limits, 2 U.S.C. § 441a(d). The Court upheld these limits in FEC v.

. Colorado Republican Fed. Campazgn Comm., 121 S.Ct. 2351 (2001)

A_Pplymg the Chnstran Coalmon standard the Commission i in MUR 4378 ona -

2-3 vote failed to support the General Counsel’s recommendation to find probable cause
to believe that the National Republican Senatorial Cormmittee had made excessive in-kind
‘contributions to Montanans for Rehberg through coordinated media ads. Then-Vice'
Chairman Wold and Commissioners Elliot and Mason could not find probable cause
because the “General Counsel conclude[d] that ‘there was no prior coordination with .
regard to specific content, timing and placement of the individual NRSC advertisements’
and that the ads ‘were apparently produeed without the [candidate’s] prior knowledge or

. approval as to'content, timing and target audiences.’” Statement of Reasons of Vice
Chairman Dairyl R. Wold and Commissioners Lee Ann Elliot and David M. Mason at 3

. (quoting GC’s PC Br. at 30, 53). -The General Counsel’s recommendatron was also based
on the by-th reJeeted elecuoneermg message” standard ' :

(2) Is ereated. produced or distributed— . i
(i) At the requesi or suggestion of the candidate, the oandrdate's authorized -
. comnmittee, a party committee, or the agent of any of the foregoing;
(i) After the candidate or the candidate's agent, or a party committee or its agent
has exercised control or decision-making authority over the content, timing; *
. location, mode, intended audience, volume of distribution, or frequency of
- placement of that cornmunication; or
(iii) After-substantial discussion or negotlanon between the creator, producer or
distributor of the comrunication, or the person paying for the comnmmeatron,
and the candidate, the candidate's authorized committee, a party committee, or )
tlie agent of such candidate or committee, regarding the content, timing, location, -
mode, intended audience, volume of distribution or frequency of placement of
that communication, the result of-which is collaboration or agreement.
Substantial discussion or negotiation may be evidenced by one or more
meetings, conversations br conferences regarding the value or importance of the
communication for a particular election.
(d) Excepnon A candidate's or political party's responsé to an inquiry regarding the eandrdates or
party’s position on legislative or pubhc policy issues does not alone make the communication’
coordinated. . .
(e) Definitions. For purposes of this sectton _ _ :

" (1) General public political communications include those made through a broadcasting
station (including a cable television operator), newspaper, magazine, outdoor advertising -
facility, mailing or any electronic medium, including the Intemet orona web site, withan
inténded audience of over one hundred people
(2) Clearly identified has the same meaning as set forth in l 1 CFR 100. l7

e (3) Agent has the same meamng as set forth in 11 CFR 109.1(b)(5).

O U% OS5 4B .
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recommendation. Vice Chairman Wold and Commissioners Elliot and Mason voted against the

Q ? Then-Chalrman Thomas and Commissioner McDonald voted in favor of the General Counsel’s
= recommendation. Commissioner Sandstrom abstained.
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.. When the allegatlons of coordmatlon between the respective national parties and
the Clmton and Dole presxdentlal campalgn commxttees were later addressed in the'
enfo-z-miat contaxt. “ha O~ ajseion. o 3-3 veiznF fafle re " reason to believe that
the presndem'al committees had acc. jted: enccs.'\ e com'ribulions in the forn: o2 media
ads paid for by the respective natxonal political parties and allegedly coordinated with
those campaigns. MURs 4969 and 4713. Chairman Wold and Commissioner Mason,
two of the three Commissioners who were willing to go forward, found reason to believe _
the parties had engaged in excessive coordination on the basis of the statutory language, 2’
U.S.C. § 441a(a)(7)(B)(i), as narrowly construed in Christian Coalition. Commissioner
Thomas appears to have applied a “purpose of influencing” test. Commissioners Elliot
and Sandstrom refused to vote for findings based on the content concems described

. above.

Commxss:oner McDonald refused to find reason to belleve because of hxs
nereeption that the L we: nsetiled and Uiz : “gapparent i~ somci~iont oeakication of the
law [a reference to MUR 4378 and the different treatment of tne_ Dole and Clinton

" . campaigns in the audit and enforcement tracks] governing whether ads are made ‘for the

purpose of mﬂuencmg an election and improperly coordinated.” Statement of Reasons
of Vice Chairman Danny L. McDonald at 5. While it may be true that the application of
the previous version of 11 CFR '109.1(b)(4), would have y:elded a different result in MUR
4378, what Chairman McDonald observes is not “inconsistency” but a focused inquiry
under the Christian Coalition standard into the facts and the effect of prior-
commiunications between parties and their candldates concerning mass media
advertxsements

In MUR 4503 the Comm1ssmn, in a rare display of unity on party cooidination -.

“matters, voted unanimously to find probable cause to believe that the South Dakota -

Democratlc Party had made excessive contributions to Tim J ohnson for South Dakota -

. through certain coordinated media ads. At Commissioner Thomas’s suggestion,

however, thie Commission had restricted its investigation to communications that
contained express advocacy and took no action with respect to coordinated
communications that did not contain express advocacy. Such a limit concerning the
content of the commumcatxons apparently removed concerns raiscd by Commissioner -

_Sandstrom (dure process), Commnss:oner Smith (overbreadth) and-Chairman-McDonald

(consistency).

The same day, however. in MUR =476, the Commis<i v fziled, on 2 3-3 vote.” to
find probable cause to believe the Wyoming Democratic Staie Central Committee had

® Then-Chairman Wold and Commxssxoncrs Mason and Thomas voted to a, prove the General Counsel’s

rccommendations.
"Vice-Chairman N:.zon and \_ommlss-. IS Thomas .md Waie voree in fzvor of the Generw. Counscl's
rrcorunamiation. M frman MeDor T ind Commissioners Soadsss - aned Cith voted szttt
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coordmated medxa ads w1th the Karpan for Wyoming campaxgn Even though there was

no express advocacy, coordination was incontrovertibly present

[Tlhe Karpan Committee discussed the contents of the State Party’s anti-
Enzi [Karpan’s opponent] ads and mailings with the Stite Party and w1th
. the State Party’s consultants, suggesting subjects for’ the ads and .
suggesting changes to the wording of some ads and mailings; gave input
regarding the placement of some of the media ads and into the number of
" media ads and target of mailings; and sought ﬁnancmg for the ads and
-maxlmgs from [the] DSCC which transferred funds to the State party to
help pay for the communications. The Karpan Committee sought to
ensure the accuracy-of the communications to prevent any harm to the
Karpan campaign caused by any inaccuracies in the ‘communications, and
its role in consulting on the content of the communications appears to have
'helped ensuire that the topics of the anti-Enzi communications echoed
ppositions and actions that raised the most doubts w1th voters about Mike
- Enzi. [GC's Rep. #7at4] : .

In MUR 4872 the Comnuss:on falled, in a 3-2 vote,’ %% find probable cause to -

. beheve that the Republican Party of Louisiana made excesswe coordmated expendxtures .
- which involved express advocacy. Commissioners Smith and Wold, who voted not to .

find probable cause in this ratter based their decision, in part, on the legal basis for the’
General Counsel’s theory, i.e., that use of selected quotations from &n earlier coordinated
communication in a subsequent but otherwise mdependent communication (after the
party-and candidate had parted ways), without more, transforms the independent
expenditure into a coordinated contribution. ‘Had the coordination been otherwise
present, it appears that the Commission would have found probable cause because of the

presence of express advocacy

' Alabama Republlcau Part)

As mentloued above, the Commxssnon voted 4-2 to take no further action anainst
the Alabama Republican Party regarding alleged violations of 2 U.S.C. §§ 44la(a)(2)(A),
441b(a) and 441a(f), and 1 1'CFR 102. 5, and to take no further action regarding

- coordination allegations with respect to Parker for Corigress. The initial vote on this’

matter was 4-2'' 1o find probable cause. The ads at issue did not contain express:
advocacy, but substaniial decision-making aulhonty was excrciscd by a vendor common
to both the party and the candidate over ad scripts, distribution and timing. After, having

opposed coordinated findings on noi-express advocacy communications in MURs 4476,

1 Chairman McDonald Vice-Chairman Mason and Commissioner Thomas voted in I;avor of the General
.Counsel’s recommendation. ‘Commissioners Smith and \Wold voted against it while Commissioner-
Sandstrom was not present at the meeting.

_ "' Chairman McDonald, Vice Chairman Mason axd Comnissioners Thomas and Wold mm'-II) \ol-.d in

favor of the General Counsel’s recommendation. Commissioners Sandstrom and Smith voted against it.
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. 4713 and 4969 emng eonsxsteney eoncems Chalrman McDonald was now willing to go
- forward against the Alabama Republican Party even though express advocacy was not

pres=nt. In light of this epparent change of courss. Vice Chairman Mason moved to

- reconsider the vote, vwhich eventu:: .\ resulted in lie-present out-ume

Whatever consistency concerns may have existed in Fébruary of 2000 when the = -
Commission disposed of MURs 4713 and 4969 have only been heightened since that -
time. The extensive pattems of direct communications among the party, candidate and

" vendor regarding the ads at issue in MUR 4476 was no less compelling evidence of

coordination than the indirect communication presumed by virtue of the functions
exercised by a common vendor in the present matter. In addmon, Commissioner
Sandstrom has consxstently raised notice concemns (citing Advisory Opinion 1995-25) as a
bar to prosecution of parties for coordination of non-express advocacy communications.

. Comrnissioners Mason and Smith sgree that those notice concerns are substantial and that

they, toc. have be=n exacerbated by the ra~nrd of Commlfslon action on. part\

" coordxnanon matters over the past two years.

In only one lnstance -MUR 4503 where the commumcatnons at issue contained
express advocacy - has the Commission found party communications to be coordinated -

. contributions to a campaign. : A majority of the Comtmssmn could not agree to make
..reason-to-believe or probable-cause findings regarding non-express advocacy

communications in that matter’ and others preceding it where evidence for coordlnanon '
was, in some matters, far more eompellmg Inli ght of this record, it would be

o fundamentally unfair to proceed against the Alabama Republican Party. In addition, for

pending matters, the Commission’s actions leave express advocacy as the de facto content

. standard for determining whether communications are for the purpose of mﬂuencmg an

election, even when coordmatton is present

The. Comrmsslon s uncertain policy gutdance and the absence of 2 consxs'tent
enforcement policy have, separately or-together, made it impossible for the Commission

-.. to cite political parties for coordinating non-express advocacy communications Wwith
. candidates. Recognizing some of our concems, Commissioner Thomas has suggested

that a proper course would be to make findings against party committees that have’
coordinated non-express advocacy communications but not- seek penalties. . The problem -
with this approach is that, absent some agreement about the basis for such findings, it '
would not provide any more adequate guidance than now exists. ‘Further, whilc some

taint might attach to such findings (raising faimess concerns in éur minds), it is arguable
that no _)udncnally-cogmzable injury would result, frustrating the process of judicial review .
that normally is available to ensure that our standards and actions comply with :
‘constitutional and statutory requirements. See 2 U.S.C. § 437g(a)(8). If a consensus does
exist regarding a specific standard for determining when party communications bccome -
contributions to candidates by virtue of coordination, the Commission should announce
that standard through the regulatory process and .apply it prospectively rather th'm makm,a_,
ad hoc retrospective judgments 1wough our enforcement process.
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- Given the state of affairs in which the Commission presently finds itself, we
cannot proceed against the Respondents in this matter, and we will not be making party
coordination findings on further matters arising out of 1998 and 2000 elections absent

express advocacy com_mumcauons

May 23, 2002
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General Counsel
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At'tached is a copy of the Statement Of 'Reaéons for MUR 4538

sngned by Vlce Chairman Kari J. Sandstrom

o Thls was received in' the Commission Secretary s Office. on
TuesdayI August 13, 2002 at 9:29 a.m. |

" _ce: Vincent J. Convery, Jr.
OGC Docket (5)
- Information Division
' 'Press Office’. .
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FEDERAL ELECTION COMMISSION '
WASHINGTON, D.C. 20463

BEFORE THE FEDERAL ELECTION.COMMISSION

In the .Matier of o ' )
' g : )
Alabama Republican State Party ) MUR 4538

and Tunothy R. Baer, as treasurer, et al )
STATEMENT OF REASONS .

On September 19,.2001, the Commxssron voted 4-2' to take no further action with respect

. to the. Alabama Republican Party and Timothy Baer, as treasurer, regarding alleged violations of

2 U.S.C. §§ 441a(a)(2)(A), 441b(a) and 441a(f) and 11 CFR 102.5; and to-take no further action .
regarding coordination allegations with respect to Parker for Congress and Stan McDonald, as
treasurer. Although the advertisements at issue did reference a clearly 1dent|ﬁed federal
candidate, they did not contain express advocacy : -

.' In'light of the Commission’s failure to formally supersede Advisory Oprmon 1995-25 I
voted not to proceed against the respondents in this MUR because of the same concerns about

- due process I have consistently raised in enforcement matters relating to media advertisements

alleged to be coordinated between candidates and party committees. See Statement of Reasons of

' Commissioner Karl J. Sandstrom in MURSs 4553, 4671, 4407, 4544 and 4713 (June 21, 2000) -

and MUR 4994 (December 1 8, 2001). 1'once again urge the Commission to provide clanty to -
party committees and candidates about how the Commission mtends to enforce the coordinated

expenditure limits of 2 U.S.C. § 441a(d).

glhalac0z S S et
Date | /Karl J. Safidstrom, Vice Chairman

7

! The initial vote was 4-2 to find probable cause, with Chairman McDonald, Vice Chairman Mason and .
Commissioners Thomas and Wold voting in favor of the General Counsel’s recommendation; Commissioners
Sandstrom and Smith dissenting. Subsequently, Vice Chairman Mason moved to reconsider the vote, whicli resulted
in a 4-2 vote to take no further action. Vice Chairman Mason and Commissioners Sandstrom, Smlth and Wold voted
in favor of the-motion; Commissioners McDonald and Thomas dissented.
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STATEMENT OF REASONS of
VICE CHAIRMAN WOLD and
COMMISSIONERS LEE ANN ELLIOTT,
DAVID M. MASON and,
KARL J. SANDSTROM
On The Audits Of
"DOLE FOR PRESIDENT COMMITTEE, INC." (PRIMARY),
"CLINTON/GORE '96 PRIMARY COMMITTEE, INC.,"
"DOLE/KEMP 96, INC." (GENERAL),
"DOLE/KEMP 96 COMPLIANCE COMMITTEE, INC." (GENERAL ),
"CLINTON/GORE '96 GENERAL COMMITTEE, INC.," and
"CLINTON/GORE '96 GENERAL ELECTION

LEGAL AND COMPLAINCE FUND"

Pursuant to 26 U.S.C. 88 9038(a) and 9007(a), ¢aeral Election Commission ("the Commission™)
audited the "Dole For President Committee, Intig''tClinton/Gore 96 Primary Committee, Inc.,"
"Dole/Kemp '96, Inc.,” the "Dole/Kemp '96 Compliam€ommittee, Inc.," the "Clinton/Gore '96
General Committee, Inc." and the "Clinton/Gore Géneral Election Legal And Compliance Fund.” In
doing so, our Audit Division and Office of Gene@bunsel (collectively the "staff") analyzed media
advertisements the Democratic and Republican NatiGommittees (collectively "the parties”) ran
during 1995 and 1996. The purpose of this analyasto determine whether the cost of these
advertisements constituted in-kind contributiorsofdinated expenditures) by the parties on betialf o
their respective presidential candidates’ comnsti@enich, among other things, could have caused the
presidential committees to exceed their primargeneral election spending limits in violation of 2
U.S.C. § 441a(b)).

In analyzing these advertisements, the staff exadhiheir content for the presence of two factors to
determine whether the advertisement were "for thregse of influencing” an election for Federal
office, as that phrase is used in 2 U.S.C. 8§ 4¥Ajg"contribution") and (9)(A) ("expenditure"):
Whether the advertisements referred to a "cleddyiified candidate" and whether they containe

http://lwww.fec.gov/imembers/mason/masonstatememt 2/16/200°
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"electioneering message". Because the staff foaidoth factors were present, the staff recomnz
that the Commission determine that the costs oathvertisements were in-kind contributions from the
parties to their respective presidential campamnrnittees. The staff also recommended that the
Commission determine that the applicable spendmigsl were exceeded based in part on the coste
advertisements and that the Commission requir@ayraent of presidential matching funds. For
various reasons, the Commissioners unanimouslgtegjehe staff’'s repayment recommendations.

We write here to express our disagreement withuigeof "electioneering message" as a test to
determine whether communications are "for the psepaf influencing” elections and, therefore,
constitute expenditures or contributions underR@deral Election Campaign Act ("FECA").
Specifically, we agree that: (1) The phrase "etewering message” cannot serve as a substantive
describe the content of communications that arettfe purpose of influencing" an election becatiss
derived only from advisory opinions and is not fdwither in the FECA or in regulations promulgated
by the Commission in accordance with the rulemakirggedures specified in the FECA; and (2) The
phrase "electioneering message" cannot be usedhlasthand expression of the Commission’s
interpretation of the statutory standard of "fag purpose of influencing” an election because the
advisory opinions from which the phrase is drawmdbconvey a clear and consistent application of
the statutory standard, and the phrase, standimg ails both too vague and too broad to have a
sufficiently definite meaning. Therefore, we comtguhat the phrase "electioneering message" should
not be used to describe the content of communitsitichich the Commission would determine to be
"for the purpose of influencing” an election to Egal office.

Procedural Defects With Employing The "Electioneerng Message" Standard

Congress included an express prohibition in the ABGainst the Commission using advisory opinions
to establish rules of conduct. Subpart (b) of 2.0.8 4371, the section governing the use of such
opinions, provides that the Commission may empldgs of law that are not set forth in the FECA only
if it complies with the procedures set forth in ZUC. § 438(d) in promulgating them. By necessary
implication, subpart (b) of § 437f prohibits ther@mission from using advisory opinions as rules of
law, for the Commission does not follow the regonests of 2 U.S.C. § 438(d) in drafting such
opinions; instead, it follows the requirements efFf.

As a result, the Commission may not use advisomiops as a substitute for rulemaking. Rulemaking
is not simply the preferred method for filling iags in the FECA. It is the required method. 2 U.8.C
4371(b), note fivesupra. Where the law is of uncertain application, adssapinions cannot be used as
a sword of enforcementtee generally id. The regulated community can, however, use adyisor
opinions as shields against Commission enforcem&rdns in appropriate circumstances. 2 U.S.C. 8
437f(c).

Advisory opinions are binding only in the sensd thay may be relied on
affirmatively by any person involved in the specific transactioactivity
discussed in the opinion or in any materially ifidiguishable transaction or
activity. . . . On the other hand, to the extenat the advisory opiniodoes not
affirmatively approve a proposed transaction or activity, it is bindorgno one
- not the Commission, the requesting paor third parties.

http://lwww.fec.gov/imembers/mason/masonstatememt 2/16/200°
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This reading of the FEC's rulemaking requirements, of course, does notgotethe Commission froi
enforcing the FECA in novel or unforeseen circumesés. It only requires that, absent controlling
regulations or the authoritative interpretationshaf courts, the Commission’s enforcement standard
the natural dictate of the language of the statsigdf.

The threshold problem with the "electioneering rage$ standard, then, is that it is not a rules tinly

a shorthand phrase that purports to describe then@gsion’s reasoning in two advisory opinions. See
note two,supra. The phrase is not defined in either of those iop# In fact, it does not appear at all in
one of them. Rather than being promulgated purdoaie requirements of the FECge¢ 2 U.S.C. 88
438(d) and 437f(b) & (c)), the "electioneering naegs' standard is an amalgam of these advisory
opinions. Even at that, it is not the most natuedlalone the only reasonable, reading of thosei@ns.

In fact, it is difficult to draw any clear meanifigm a comparison or combination of AOs 1984-15 and
1985-14 ¢ee "Substantive Difficulties,nfra).

As a result, the regulated community most likelgslaot havaotice as to how this standard will
govern its conduct, and it certainly did not hameogportunity tacomment on whether it should.
Because of its procedural infirmities, the Comnarsinay not employ the phrase "electioneering
message" as expressing a general rule for detergmminether communications are "for the purpose of
influencing" a federal election.

Substantive Difficulties With The "Electioneering Message" Standard

Apart from its procedural infirmities, the "eleati@ering message"” standard suffers from serious
problems of vagueness and overbreadth. As presbgtd staff, a communication satisfies this
standard if it includes statements which are "desiigio urge the public to elect a certain candidate
party,” or which would tend to diminish support fore candidate or garner support for another
candidate.'See, e.g., Report on DFP, Agenda Document 98-87, 11/19/94814titing AO 1984-15);
Report on CGP, Agenda Document 98-87, 11/19/9® titing AO 1984-15).

Such formulations, the Supreme Court has heldndffee First Amendment. Buckley v. Valeo, 424
U.S. 1, 42-44 (1976), the High Court held as impssibly vague the "relative to . . . advocating the
election or defeat of [a clearly identified] canakie’ standard in 18 U.S.C. 8§ 608(e) (1970) of the
original FECA. The "diminish support for one caratiel' prong — like the "relative to" standard in the
original FECA — is especially problematic because tistinction between discussion of issues and

candidates anddvocacy of election or defeat of candidates may often dissolve in practical application.”
Buckley, 424 U.S. at 42 (emphasis added).

The factual question of what a particular statemeagdesigned to do also gives rise to vagueness
problems. The fact that the term "electioneeringd the phrase "designed to urge the public to elect
certain candidate or party" were plucked out ofternfrom a four-decade old Supreme Court opinion
(United States v. Auto Workers, 352 U.S. 567 (1957)JAW)) does not resolve the question. First, it is
clear thatUAW was not enunciating a constitutionally-permissiindard for regulating speech, but
describing a particular communication in the cowfsan opinion explicitly refusing to reach a rgion
the constitutionality of regulating the specifiesph so describe8eeid. at 591 (internal citation
omitted) ("Clearly in this case it is not absolytekcessary to a decision to canvass the conetial
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issues."). Second, the speech at issSIUAW included specific endorsements of candidzd. at 584.
Third, theper curiam opinion inBuckley cites the dissent IdAW, see 424 U.S. at 43 (citing AW, 352
U.S. at 595-596 (Douglas, J., dissenting)), whiatl irged that the FECA'’s predecessor statute be
declared unconstitutional as applied to the elee&oing speech at issueUiW.

The relationship, if any, of the two prongs of tkéctioneering message" test underscores thetest’
vagueness. Read narrowly, "urge the public to elezindidate,” AO 1985-14 at 7, could be construed
as equivalent to communications "that expressleadie the election or defeat of a clearly iderdifie
candidate.'Federal Election Commission v. Massachusetts Citizens For Life, Inc., 479 U.S. 238, 249-
250 (1986) (quotinduckley, 424 U.S. at 80). In contrast, there is virtualbtmng which could be said
about a candidate for federal office which might In@ interpreted as " diminish[ing] support for one
candidate [or] garner[ing] support for another dgdatk." See, e.g., Report on DFP, Agenda Document
98-87, 11/19/98 at 14 (citing AO 1984-15); Repart@PG, Agenda Document 98-87, 11/19/98 at 10
(citing AO 1984-15).

The "electioneering message" test is also uncaitistially overbroad for related reasons. As the
Buckley Court observed,

[clandidates, especially incumbents, are intimatielg to public issues
involving legislative proposals and governmentaices. Not only do
candidates campaign on the basis of their positiongarious public issues, but
campaigns themselves generate issues of publiegtie

424 U.S. at 42. Regulation of any statement whidhrinishes [or garners] support for [a] candidate,
AO 1984-15 at 5, would encompass, then, virtuatly meaningful utterance identifying a candidate.

The vagueness and overbreadth problems of thetiteleering message” and "relative to" standard
thus two sides of the same counterfeit coin. Thheywague because it is not clear when they encanpas
issue discussion and not candidate advocacy. Tieegv&rbroad because, given the nature of
campaigning, they will inevitably encompass bothr. the same substantive reasons that the Supreme
Court held the "relative to" standard in the FE@Ae unconstitutional, the Commission may not
employ "the electioneering message" standard. Evdre context of coordinated, or presumably
coordinated, communications in which the "electem®y message" test has generally been proposed
(see 11 C.F.R. § 114.4(c)(5)(ii)(B)(2)(E) (regulatiohwmter guides)), the Commission may not ignore
these constitutional requirements.

Conclusion
Given the procedural and substantive infirmitiethwie "electioneering message" standard, the
Commission may not employ it in administering tedA, the Presidential Primary Matching Payment
Account Act, the Presidential Election Campaigndridat, or its own regulations.

June 24, 1999

Darryl R. Wold
Vice Chairma
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Lee Ann Elliot
Commissioner

David M. Mason
Commissioner

Karl J. Sandstrom
Commissione
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