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Charles R. Fulbruge 111, Clerk

United States Court of Appeals for the Fifth Circuit
600 S. Maestn Place

New Orleans, LA 70130-3408

Re: Case No. 06-41573, Ray, et al., Plaintiffs-Appellees v. Abbott, et al.,
Defendants-Appellants

Dear Mr. Fulbruge:

Plaintiffs-Appellees (“Plaintifts’™) submit this post-submission letter as
directed by the Court, in response to the letter submitted by Defendants-Appellants
(“State™) on December 14, 2007. Please forward this letter to the panel assigned to
this case.

TO THE HONORABLE UNITED STATES
COURT OF APPEALS FOR THE FIFTH CIRCUIT:

During the rebuttal portion of the State’s oral argument of this case on
December 4, 2007, the State asserted — for the first time — that it intended to alter
the carrier envelope that Texas uses for the return of mail-in ballots. Plaintiffs
welcome the State’s effort at attempting to begin to rectity the failings of Texas
election law identified by Plaintiffs in this case. However, the State’s eleventh-
hour effort to alter the carrier envelope does not address the basis for the District
Court’s narrow injunction of a portion of Sections 86.006(f) and (h) of the Texas
Election Code. To the contrary, the State’s proposed changes to the carrier
envelope do not alter the problematic underlying statute. That statute imposes
criminal liability for mere possession of another’s mail-in ballot and it does not
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exempt from hability all individuals who have signed the carrier envelope,
including those providing assistance or incidentally possessing the ballot or carrier
envelope. Moreover, as explained below, the State’s proposed changes do not
provide adequate notice of the underlying criminal provisions — including the fact
that certain possession of the ballot or carrier envelope can never be cured by
merely signing the envelope. Nor do these proposed changes take immediate, or
even certain, effect, including for the upcoming primary elections.

Accordingly, the State’s proposed changes to the carrier envelope provide no
basis for reversing the District Court’s injunction. That injunction should be
affirmed. To the extent that the State intends to alter the carrier envelope,
Plaintifts respectfully submit that a factual record concerning those proposed
changes, as well as concerning the many other aspects of Texas election law at
issue in this case, should be developed fully in the first instance by the trial court.
The District Court can make any necessary modifications to its injunctive order.
Notably, since oral argument before this Court, the District Court has scheduled a
status conference for January 8, 2008, indicating its intention to move the case
along. Attached to this letter as Exhibit A is a copy of the District Court’s Notice
of Scheduling Conference and Proposed Deadlines for litigating this case in
advance of the 2008 general election. As the proposed schedule makes clear, the
District Court stands ready to adjudicate this case in a speedy manner, including
disposition of any issues concerning the carrier envelope.

I The State’s Proposed Revision Of The Carrier Envelope Does Not
Provide A Basis For Overturning The District Court’s Injunction,
Which Was Based On The Deficiency Of The Underlying Statute.

Section 86.006(f) of the Texas Election Code subjects individuals to
criminal liability for the consensual possession of the mail-in ballot or carrier

envelope of another person, subject to only six narrow categories of exemption. In
full, Section 86.006(f) provides:

(f) A person commits an offense if the person knowingly possesses an
official ballot or official carrier envelope provided under this code to
another. Unless the person possessed the ballot or carrier envelope
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with intent to defraud the voter or the election authority, this
subsection does not apply to a person who, on the date of the offense,
was:

(1) related to the voter within the second degree by affinity or
the third degree by consanguinity, as determined under Subchapter B,
Chapter 573, Government Code;

(2) registered to vote at the same address as the voter;
(3) an early voting clerk or a deputy early voting clerk;

(4) a person who possesses the carrier envelope in order to
deposit the envelope in the mail or with a common or contract carrier
and who provides the information required by Section §6.0051(b) in
accordance with that section;

(5) an employee of the United States Postal Service working in
the normal course of the employee's authorized duties; or

(6) a common or contract carrier working in the normal course
of the carrier's authorized duties if the official ballot is sealed in an
official carrier envelope that is accompanied by an individual delivery
receipt for that particular carrier envelope.

Tex. Elec. Code § 86.006(1)."

" This text is the version of Section 86.006(f) as amended effective September 1, 2007. The
State claimed in its Reply Brief and at oral argument that the recent amendment of Section
86.006(1) corrects the problem rectified by the District Court’s preliminary injunction. As
Plaintiffs have argued, the State is incorrect. The only difference between the previous and
current versions of Section 86.00(f) is that what had been six categories of affirmative defenses
are now six categories of exemptions. The amendment is a welcome change for individuals who
fall within those six categories, as they no longer bear the burden of proving an affirmative
defense. However, the amendment does not address at all the problem identified by the District
Court: that Section 86.006(1) subjects to criminal liability all individuals (other than those in the
six narrow categories of exemption) who consensually possess another’s mail-in ballot or carrier
envelope, including those providing legitimate assistance, and provides no means for such
individuals to “cleanse” their possession, including by signing the carrier envelope. See infra.
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Punishment for violation of Section 86.006(f) ranges from, at the “low” end,
up to 180 days in jail and up to a $2,000 fine for consensual possession of a single
ballot or carrier envelope, through the “high” end of a term of 180 days to two
years in jail and up to a $10,000 fine for consensual possession of 20 or more
ballots or envelopes. See id. § 86.006(g); Tex. Penal Code §§ 12.22, 12.35. In
addition, any ballot returned in violation of this Section “may not be counted.” Id.
§ 86.006(h). For the Court’s reference, a copy of the current version of the entirety
of Chapter 86 of the Texas Election Code 1s attached as Exhibit B.

The District Court’s injunction addressed a narrow but significant problem
with Section 86.006(f). As Plaintiffs explained in their briefs and at oral argument,
the District Court partially enjoined Section 86.006(f) because that provision
criminalizes all consensual possession of the mail-in ballot or ballot envelope of
another person, unless a possessor happens to fall into one of the six narrow
categories of exemption. Critically — and contrary to the State’s claims — the clear
terms of Section 86.006(f) do not authorize all consensual possessors to provide
identifying information on the carrier envelope. Nor does the statute provide
exemption from criminal liability so long as consensual possessors provide such
information. Rather, the only individuals who are authorized by Section 86.006(f)
to provide identifying information as a means of exempting themselves from
criminal liability are those who “possess[] the carrier envelope in order to deposit
the envelope in the mail or with a common or contract carrier and who provide[]
the information required by Section 86.0051(b).” Tex. Elec. Code § 86.006(1)(4)
(emphasis added).

Thus, under the plain terms of Section 86.006(f), individuals are not
exempted from liability — even if they provide identifying information — unless
they are a mailer of a ballot or fall within one of the other five narrow categories of
exemption. Thus, for example, a person is subject to liability under Section
86.006(f) and has no exemption from criminal prosecution: (1) if she provided
“assistance” to an elderly voter and provided identitying information on the carrier
envelope, see Tex. Elec. Code § 86.010, but did not mail the ballot for the voter, or
(2) if she handed the unmarked ballot and carrier envelope to a disabled voter and
provided identifying information on the carrier envelope, but did not mail the
ballot for the voter.
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At oral argument, the panel posed hypothetical questions to counsel
regarding assistance to a person in a nursing home. If a janitor or nursing home
attendant hands an elderly or disabled voter a piece of mail containing the person’s
unmarked mail-in ballot, then such a handler of the ballot is not exempt from
prosecution under Section 86.006(1), even if the handler signs the carrier envelope.
That is so because a person merely handling the ballot with the voter’s consent
does not fit within any of the categories of exemption. Under the District Court’s
narrow injunction, such an inadvertent non-mailer of the mail-in ballot of another
would be exempt from prosecution. The District Court’s injunction equally
protects someone who provides actual assistance in voting to a nursing home
resident and signs the carrier envelope, but does not mail the ballot. Such an
individual would otherwise be susceptible to prosecution under Section 86.006(f).

Notably, the District Court’s injunction did not prohibit enforcement of
Sections 86.006(f) and (h) against non-consensual possessors. 4.R.843; 2.R.E.843.
Moreover, the District Court expressly held that its injunction does not bar
enforcement of Section 86.0051 of the Texas Election Code, which separately
criminalizes mailing a ballot for another person without providing identifying
information. 4.R.843-44; 2.R.E.843-44.7 Indeed, the relatively limited scope of
the District Court’s injunction was grounded in its view, based on the limited
preliminary record, “that a disclosure provision of reasonable scope is necessary to
prevent voting fraud occurring in connection with early mail-in voting.”
4.R.857919; 3.R.E.857919. However, as the District Court recognized, while the
statute authorizes a mechanism of providing identifying information by which
mailers can legally possess the ballot or carrier envelope with the consent of the
voter, see Tex. Elec. Code § 86.0051, the statute went “too far” by providing no
means of exemption for all consensual possessors, 4.R.857919; 3.R.E.857919.

At oral argument, counsel for the State asserted that the State would not
prosecute any consensual possessor who signs the carrier envelope — regardless

? As the District Court correctly recognized, in light of the existence of Section 86.0051 and the

many other provisions of Texas law regulating and criminalizing aspects of the mail-in balloting
process — provisions unattected by the preliminary injunction — the State would not suffer harm

from the District Court’s narrow partial injunction of Sections 86.006(f) and (h).
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whether such an individual actually has any statutory basis for an exemption from
prosecution. Of course, the state statute challenged here provides that such a
person may be prosecuted; that is why the injunction should be affirmed. The
District Court properly enjoined, in part, Section 86.006(f) because of its excessive
breadth, and due to the absence of exempiions for all consensual possessors,
including for non-mailers who provide identifying information on the carrier
envelope. Particularly in light of the credible evidence of a chilling effect on
constitutional rights caused by Section 86.006(f), 4.R.852927; 3.R.E.852927 —a
factual finding by the District Court which is not clearly erroneous — and the
State’s history of discriminatory implementation identified by Plaintiffs,
LR.21930; 1R.81914, it is the statutory language and the practical eftect of the
State’s enforcement history that was properly the touchstone of the District Court’s
narrow injunction.

As noted, the District Court’s injunction was based on the terms and effect
of Section 86.006(f) - not the format of the carrier envelope. Accordingly, the
State’s surprise declaration at oral argument of its intent to change the catrier
envelope, as well as the State’s subsequent proposed changes, do not alter the basis
for the District Court’s injunction: the excessive breadth of Section 86.006(f).
Indeed, the State’s entire submission concerning the carrier envelope is based on
the false premise that the State’s proposed changes to the carrier envelope merely
reflect what is “explicit on the face of the statute: that anyone possessing another
person’s ballot or carrier envelope (and not falling within the statutory exceptions)
must put his or her printed name, signature, and residence address on the carrier
envelope to avoid committing a crime.” State Letter at 4. But Section 86.006(f)
provides no such thing — either explicitly or implicitly. Rather, the statute provides
that mailers alone may sign the carrier envelope to cleanse their possession.

Thus, the only change that could alter the basis for the District Court’s
injunction is a change of the statute itselt, not merely a change in the carrier
envelope. It is the overly broad criminal prohibition, combined with the State’s
enforcement history, that has caused an unwarranted chilling effect on
constitutional rights. Put simply, regardless whether the carrier envelope informs
all consensual possessors to sign it, the statute does not exempt all such individuals
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from prosecution. That deficiency is what the District Court’s injunction
addressed, and that deficiency persists.”

II. The State’s Proposed Changes To The Carrier Envelope Do Not Take
Immediate Or Certain Effect And Thus Provide No Basis For
Overturning The District Court’s Injunction.

Even if the State’s proposed changes to the carrier envelope were relevant to
the injunction under review, they would provide no basis for overturning the
injunction because the proposed changes do not take immediate or even certain
effect. As the State explains at the end of its letter, it does not intend to implement
the proposed changes to the carrier envelope for the “upcoming primary season.”
State Letter at 6. The State asserts that its proposed changes “may be subject” to
preclearance requirements under Section 5 of the Voting Rights Act, id. — a process
that ordinarily takes up to 60 days. See 28 C.F.R. Part 51; http://www.usdoj.gov/
crt/voting/sec_5/making.htm. The State has not divulged whether it has yet
submitted its proposed changes for preclearance.

Because the State’s proposed changes have not yet taken effect and will not
take effect either imminently or at any time certain, they provide no basis for
overturning the District Court’s injunction. As noted above, the District Court has
scheduled a status conference in this matter for early 2008 and has proposed an
agoressive schedule for litigating all issues in this case. The District Court issued
its narrow injunctive order based on the factual circumstances that were before it at
the time, and those conditions have not changed, even with the changes to the

*The State’s own proposed changes continue to reflect the flaws of the underlying statute.
Although the State now apparently contemplates that all possessors may sign the carrier
envelope to avoid liability, the statute does not exempt such individuals from prosecution unless
they also mail the envelope. See Tex. Elec. Code § 86.006(f). That reality of the underlying law
is reflected in the bold language that the State proposes adding to the instruction form, which
demonstrates that the Election Code only authorizes certain individuals — assistors or mailers — to
sign the carrier envelope. See State Exhibit A (Carrier-Envelope Instructions) 2. Moreover, as
explained above, even assistors who sign the envelope under Tex. Elec. Code § 86.010, have no
means of exemption from liability under Section 86.006(f) because they do not all within any of
the categories of exemption.

* Texas’ primary is on March 4, 2008. See http://www.sos state.tx.us/elections/index.shtml.
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carrier envelope proposed by the State. In any event, Plaintiffs respectfully submit
that the District Court is best positioned to assess whether the State’s proposed
changes provide any basis for altering the injunction previously entered — when
and if those changes to the carrier envelope actually do go into effect.

[fl. The State’s Proposed Changes To The Carrier Envelope Do Not
Provide Reasonable Notice Of The Statutory Prohibitions Or A
Sufficient Means Of Compliance.

Plaintitfs do not seek to engage in a detailed critique of the State’s carrier
envelope or the proposed revisions thereto, particularly given that the carrier
envelope’s redesign does not cure the basis for the District Court’s injunction.
Plaintiffs respecttully submit that issues concerning the carrier envelope’s design
should be developed before the trial court before being addressed on appeal. In
any event, Plaintiffs note that the State’s proposed revisions do not cure the
problems with the carrier envelope, for at least two reasons.

First, the carrier envelope does not provide accurate or reasonable notice of
the underlying criminal prohibition in Section 86.006(f). Most significantly,
neither the envelope nor the instructions state that there is no statutory exemption
for prosecution under Section 86.006(f) for individuals who sign the carrier
envelope, but who are not mailers. As explained above, and as recognized by the
District Court’s injunction, the statutory language plainly provides no such
exemption. Indeed, the carrier envelope, as revised by the State to suggest that all
possessors are required to provide identifying information, will likely mislead
some consensual possessors who are not mailers into believing (incorrectly) that
they will be exempt from prosecution simply by signing the carrier envelope. The
proposed revision to the carrier envelope is also confusing: the new bolded
language and the revisions to the signature area suggest that mere possession is
enough to require identifying information, whereas the preexisting language on the
carrier envelope (which will not be changed) continues to suggest that only
assistors or mailers must provide information. Moreover, the envelope as revised
continues to block off an area in the lower right that suggests that it is assistors and
witnesses who are to sign the envelope. Thus, the State’s proposed revisions
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neither “improve clarity,” State Letter at 2, nor provide accurate notice of the
statutory basis for criminal liability.’

Second, despite the State’s proposed revisions, the carrier envelope does not
provide a reasonable means for multiple individuals to provide identifying
information. According to the State, all individuals who possess the ballot or
envelope (other than the voter) must supply their (1) printed names, (2) signatures,
and (3) residence addresses. As Plaintiffs have explained, the current carrier
envelope used by the State does not provide room for more than one assistor or
mailer to supply identifying information. The only revision proposed by the State
relevant to this point is the addition of two hash marks on the name-signature line,
and two hash marks on the residence address line. State Letter at 2-3. According
to the State, these hash marks “signify separate compartments for up to three
different individuals to include their identifying information.” [d at 3. Plaintiffs
respectfully submit that the State’s proposed cure is insufficient: the envelope
does not clearly “signify separate compartments” for different individuals, and the
already tiny area for providing identifying information has become even smaller
for each supposed “compartment.” 1f an assistor, for example, inserts her full first,
middle, and last name in the three compartments, or inserts her printed name and
signature (both of which are required) in two separate compartments, there would
be no space left for the information of a mailer or a witness. The State’s proposed
tix simply does not reasonably address Plaintiffs’ concern that multiple individuals
will not be able to provide the required information on the carrier envelope.

Plaintiffs do not seek to nit-pick at the State’s attempted revisions. We
welcome any effort to make the carrier envelope more user-friendly and do not
question the State’s motives. But the revisions to the envelope, we submit, make it
neither more user-friendly nor clearer. Plaintiffs seek to point out, by way of

¥ The State’s proposed revision to the catrier envelope does not state outright that all possessors
must provide identifying information — likely because the applicable Texas Election Code
provision does not contain any such requirement. Not only does the State’s new language
provide uncertain and incorrect statements of the underlying criminal prohibition, but the State
has used bolded “warning” language that suggests that there is something dangerous or wrong
about providing assistance to voters; such language is thus likely to further deter individuals
from providing lawful assistance or other aid to voters.
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example, genuine concerns with the hastily redesigned envelope. Plaintiffs
respectfully submit that the prudent course, pending a full merits adjudication, is to
leave the District Court’s injunction in place, thus allowing time for the State to
propose a carrier envelope redesign, along with other necessary measures, that
respond fully to all of the concerns at issue in this lawsuit.

IV. The State’s Purported Supplemental Authority Concerning The
Practices Of Other States Is Not Properly Before The Court, And, In
Any Event, Does Not Support The State’s Arguments.

As the State recognizes, the Court requested that the State file a
supplemental letter to advise the Court of any proposed modifications to the carrier
envelope, because those modifications were first proposed by the State in its
rebuttal at oral argument. State Letter at 1. The Court did not make a more
general request for new arguments or authorities in support of the parties’ claims.
Yet the State inappropriately has attempted to use its letter as a basis for presenting
new argument and extensive citations concerning the election laws of states
nationwide. See id. at 4-6. This presentation has nothing to do with the State’s
proposed revisions to the carrier envelope, and it is not, as the State claims, a
“related point[].” Id at 1. Rather, it is argument that the State could have made in
prior briefing but chose not to. Accordingly, the State’s new argument and
citations should be disregarded by the Court. See, ¢.g., Fed. R. App. P. 28(}); Fifth
Cir. Rule 28.4 (explaining that supplemental authority may be provided by letter at
the Court’s request, or if related to “intervening decisions or new developments™).

In any event, the State’s new submission does nothing to undermine the
District Court’s injunction. It is true and unsurprising that many states have
promulgated regulations concerning mail-in balloting, including with respect to
who may help the voter receive and return the ballot. See State Letter at 4-6 &
nn.9-14. However, what is remarkable about Section 86.006(f) is that — unlike
nearly every other state statute cited by the State in its letter — Texas has attempted
to subject nearly all consensual possession of another’s mail-in ballot or carrier
envelope to severe criminal penalties. Unlike nearly all of the other state laws
cited, Section 86.006(f): (1) applies to possession in all contexts (not just
possession that is incidental to the more involved tasks of assisting, mailing, or
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personal delivery of a ballot), (2) authorizes substantial criminal liability; (3) is not
limited to situations involving fraud, tampering, or otherwise nefarious conduct;
and (4) applies to all carrier envelopes and ballots, whether unmarked or marked.

The State claims that, of the 30 States that allegedly “significantly restrict”
the possession of mail-in ballots, “many of them make it a criminal offense to
unlawfully possess a mail-in ballot and provide penalties for a violation.” State
Letter at 6. The State’s citations, see id. at 6 n.15, do not support this bold and
inaccurate claim, as explained here by way of example only. Some of the State’s
citations do not even concern criminal prohibitions. See, e.g., Conn. Gen. Stat.
Ann. § 9-140b(d); Ga. Code Ann. § 21-2-385(a). Other statutes cited by the State
as supposedly applying to mere possession pertain only to situations involving
nefarious activity beyond mere possession, such as ballot tampering. See, e.g., Me.
Rev. Stat. Ann. tit. 21-A, § 791; Mass. Gen. Laws ch. 54, § 27; Minn. Stat.

§ 203B.08. Several of the provisions cited by the State do not broadly outlaw
possession, but rather more narrowly regulate certain activities related to mail-in
balloting, such as providing actual voting assistance, mailing, or personal delivery.
See, e.g., Md. Code Ann., Elec. Law §§ 9-307, 9-308, 9-312; Nev. Rev. Stat. Ann.
§ 293.330(4); S.C. Code Ann. §§ 7-15-385, 7-25-190; Wash. Rev. Code Ann,

§§ 29A.40.080, 29A.84.680. And some of the statutory prohibitions cited by the
State apply, at most, to election officials, not individuals helping mail-in voters.
See, e.g., Mont. Code Ann. §§ 13-13-214, 13-35-103. In sum, the State’s newly
provided authority does not rebut the fact that Texas’ statutory criminalization of
nearly all consensual possession makes Texas one of the most restrictive
jurisdictions concerning assistance in mail-in balloting. Although that fact is not
dispositive, it weighs heavily in favor of the injunction issued by the District Court.
See Appellees’ Br. at 45-46.°

% Moreover, and notably, Plaintiffs do not challenge Section 86.006(f) in isolation, but rather in
context of all of Texas’ statutory prohibitions, combined with Section 86.006(f)’s demonstrated
chilling effect on protected activity and the history of discriminatory enlorcement against racial
minorities and Democrats, Thus, whether Section 86.006(f) is constitutionally problematic - as
the District Court correctly held — does not hinge on the practices in the few other states that also
have criminalized possession of mail-in ballots in certain limited ¢ircumstances.
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For the foregoing reasons, and all others appatent to the Court, the

preliminary injunction should be affirmed.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

WILLIE RAY, ET AL.

V. CIVIL NO. 2:06-CV-385(TJW)

L LAY DT T O

STATE OF TEXAS, ET AL.

NOTICE OF SCHEDULING CONFERENCE,
PROPOSED DEADLINES FOR DOCKET CONTROI. ORDER
AND DISCOVERY ORDER
The court, sua sponte, issues this Notice of Scheduling Conference, Proposed Deadlines for

Docket Control Order and Discovery Order.

Notice of Scheduling Conference

Pursuant to Fed. R. Civ. P. 16 and Local Rule CV-16, the Scheduling Conference in this case
1s set for January 8, 2008, at 2:30 p.m. in Marshall, Texas. The parties are directed to meet and
confer in accordance with Fed. R. Civ. P. 26(I) no later than fourtcen (14) days before the
conlerence. The parties arc excused from the requirement of filing a writicn proposed discovery plan
m this case.

Proposed Deadlines for Docket Control Order

The proposed deadlines for docket control order set forth in the attached Appendix A shall
be discussed at the Scheduling Conference. The court will not modify the proposed trial date except
for good causc shown.

Discovery Order

After a review of the pleaded claims and defenscs in this action and in furtherance of the

management of the court’s docket under Fed. R. Civ. P, 16, it is ORDERED AS FOLLOWS:
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Disclosures. Except as provided by paragraph 1(j), and, to the extent not already disclosed,

within thirty (30) days after the Scheduling Conference, each party shall disclose to every

other party the following information:

(a)
(b)
(©)

(d)

(H
(2)
(h)

@

the correct names of the partics to the lawsuit;

the name, address, and telephone number of any potential parties;

the legal theories and, in general, the factual bases of the disclosing party’s claims or
defenses (the disclosing party need not marshal all evidence that may be offered at
trial);

the name, address, and telephone number of persons having knowledge of relevant
facts, a brief statement of each identified person’s connection with the case, and a
brief, fair summary of the substance of the information known by any such person;
any indemnity and insuring agreements under which any person or entity carrying on
an insurance business may be liable to satisfy part or all of a judgment entered in this
action or to indemnify or reimburse for payments made to satisfy the judgment;
any settlement agreements relevant to the subject matter of this action;

any statement of any party to the litigation;

in a suit alleging physical or mental injury and damages from the occurrence that is
the subject of the case, all medical records and bills that are reasonably related to the
injuries or damages asserted or, in lieu thercof, an authorization permitting the
disclosure of such medical records and bills;

in a suit alleging physical or mental injury and damages from the occurrence that is
the subject of the case, all medical records and bills obtained by the disclosing party

by virtue of un authorization furnished by the requesting party; and



Case 2:06-cv-00385-TJW  Document 31 Filed 12/13/2007 Page 3 of 17

()

for any testifying expert, by the date set by the court in the Docket Control Order,

each party shall disclose to the other party or parties:

the expert’s name, address, and telephone number;

the subject matter on which the expert will testify;

if the witness is retained or specially employed to provide expert testimony

in the casc or whose duties as an employce of the disclosing party regularly

involve giving cxpert testimony:

(a) all documents, tangible things, reports, models, or data compilations
that have been provided to, reviewed by, or prepared by or for the
expert n anticipation of the expert’s testimony; and

(b)  thedisclosures required by Fed. R.Civ. P. 26(a)(2)(B) and Local Rule
CV-26.

for all other experts, the general substance of the expert’s mental impressions

and opinions and a brief summary of the basis for them or documents

reflecting such information; and

Upon request, any party shall be excused from furnishing an expert report of

treating physicians.

Protective Orders. Upon the request of any party before or after the Scheduling

Conference, the court shall issuc the Protective Order in the form attached as Appendix B.

Any party may oppose the issuance of or move to modify the terms of the Protective Order

for good causc.

Additional Disclosures. In addition to the disclosures required in Paragraph 1 ofthis Order,

at the Scheduling Conference, the court shall amend this discovery order and require cach
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party, within forty-five (45) days after the Scheduling Conference and without awaiting a
discovery request, to provide, to the extent not already provided, to every other party the
following:

(a)  acopy of all documents, data compilations, and tangible things in the possession,
custody, or control of the party that are relevant to the pleaded claims or defenses
invelved in this action. By written agreement of all parties, alternative lorms of
disclosure may be provided in lien of paper copies. For example, the parties may
agree to exchange images of documents electronically or by means of computer disk;
or the parties may agree to review and copy disclosure matcrials at the offices of the
attorncys representing the parties instead of requiring cach side to furnish paper
copies of the disql.osure materials;

(b) a complete computation of any category of damages claimed by any party to the
action, making available for inspection and copying as under Rule 34, the documents
or other evidentiary material on which such computation is based, including materials
bearing on the nature and extent of injuries suffered; and

(c) those documents and authorizations described in Local Rule CV-34;

The court shall order the disclosures set forth in Paragraph 3(a)(b) and (c) in the absence of

a showing of good cause by any party objecting to such disclosures.

Discovery Limitations. At the Scheduling Conference, the court shall also amend this

discovery order to limit discovery in this cause to the disclosures described in Paragraphs 1

and 3 together with 25 interrogatories, 25 requests for admisstons, the depositions of the

partics, depositions on written questions of custodians of business records for third parties,

and depositions of two expert witnesses per side. “Side™ means a party or a group of
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parties with a common interest. Any party may move to modify these limitations for good
cause.
Privileged Information. There is no duty to disclose privileged documents or information.
However, the parties are directed to meet and confer concerning privileged documents or
information after the Scheduling Conference. Within sixty (60) days after the Scheduling
Conference, the parties shall exchange privilege logs identifying the documents or
information and the basis for any disputed claim of privilege in a manner that, without
revealing information itself privileged or protected, with enable the other parties to assess
the applicability of the privilege or protection. Any party may move the court for an order
compelling the production of any privileged documents or information identiticd on any
other party’s privilege log. If such a motion is made, the party asserting privilege shall file
with the Court within thi.rty (30) days of the filing of the motion to compel any proof in the
form of declarations or affidavits to support their assertions of privilege, along with the
documents over which privilege is asserted for in camera inspection. If the parties have no
disputes concerning privileged documents or information, then the parties shall inform the
court of that fact within sixty (60) days after the Scheduling Conference.
Pre-trial disclosures. Abscnt a showing of good cause by any parly, the court shall require
the following additional disclosures:
Each party shall provide to every other party regarding the evidence that the disclosing party
may present at trial as follows:
{a) The name and, if not previously provided, the address and telephone number, ol each
witness, separately identifying those whom the party expects to present at trial and

thosc whom the party may call if the need ariscs,
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(b)  The designation of those witnesses whose testimony is expected to be presented by
means of a deposition and, if not taken stenographically, a transeript of the pertinent
portions of the deposition testimony.

(c) Anappropriate identification of each document or other exhibit, including summaries
of other evidence, separately identifying those which the parly expects to offer and
those which the party may offer if the need arises.

Unless otherwise directed by the court, these disclosures shall be made at least 30 days

before trial. Within 14 days thereafter, unless a different time is specified by the court, a

party may scrve and file a list disclosing (1) any objections to the use under Rule 32(a) of a

deposition designated by another party under subparagraph (B) and (2) any objections,

together with the grou.n.ds therefor, that may be made to the admissibility of materials
identified under subparagraph (C). Objections not so disclosed, other than objections under

Rules 402 and 403 of the Federal Rules of Evidence, shall be deemed waived unless excused

by the court for good cause shown.

Signature. The disclosures required by this order shall be made in writing and signed by the

party or counsel and shall constitute a certification that, to the best of the signer’s knowledge,

information and belief, such disclosure is complete and cotrect as of the time it is made. If
feasible, counsel shall meet to exchange disclosures required by this order; otherwise, such
disclosures shall be served as provided by Fed. R. Civ. P. 5. The parties shall promptly file

a notice with the court that the disclosures required under this order have taken place.

Duty to Supplement. Alfler disclosure is made pursuant to this order, each party is under

a duty to supplement or correct its disclosures immediately if the party obtains information

on the basis of which it knows that the information discloscd was cither incomplete or
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incorrect when made, or is no longer complete or true.

Disputes.

(a)

(b

Exceptin cases involving claims of privilege, any party entitled to receive disclosures
may, afler the deadline for making disclosures, serve upon a party required to make
disclosures a written statcment, in letter form or otherwise, of any reason why the
party entitled to receive disclosures believes that the disclosures are insufficient. The
written statement shall list, by category, the items the party entitled to receive
disclosures contends should be produced. The partics shall promptly meet and
confer. If the partics arc unable to resolve their dispute, then the party required to
make disclosures shall, within fourteen (14) days after service of the written
statement upon it, serve upon the party entitled to reccive disclosures a written
statement, in letter form or otherwise, which identifies (1) the requested items that
will be disclosed, if any, and (2) the reasons why any requested items will not be
disclosed. The party entitled to receive disclosures may thereafter file a motion to
compel.

Counsel are directed to contact the chambers of the undersigned for any “hot-line”
disputes before contacting the Discovery Hotline provided by Local Rule CV-26(e).
Ifthe undersigned is not available, the parties shall proceed in accordance with Local

Rule CV-26(e).

No Excuses, A party is not excused from the requirements of this Discovery Order because

it has not fully completed its investigation of the case, or because it challenges the

sufficiency of another party’s disclosures, or because another party has not made its

disclosures. Absent court order to the contrary, a party is not excused from disclosure
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because there are pending motions to dismiss, to remand or to change venue.
Filings. Any filings in cxcess of twenty (20) pages, counsel is directed to provide a courtesy

copy to Chambers, simultancously with the date of filing.

704 2l

T. JOHN W
UNITED STATES DISTRICT JUDGE

SIGNED this 13th day of December, 2007.
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APPENDIX A

PROPOSED DEADLINES FOR DOCKET CONTROL ORDER

PROPOSED DEADLINES TO BE DISCUSSED
AT THE SCHEDULING CONFERENCE

JANUARY 8, 2008
Monday,
August 4, 2008

July 30, 2008

July 25,2008

July 25, 2008

July 7, 2008

July 7, 2008

July 21, 2008

Jury Selection - 9:00 a.m. in Marshall, Texas

Pretrial Conference - 9:30 a.m. in Marshall, Texas

Joint Pretrial Order, Joint Proposed Jury Instructions and Form of the
Verdict.

Motions in Limine due

The parties are ordered to meet and confer on their respective
motions in limine and advise the court of any agreements in this
regard by 3:00 p.m. the business day before the pretrial conference.
The parties shall limit their motions in limine to those issucs which,
if improperly introduced into the trial of the casc would be so
prejudicial that the court could not alleviate the prejudice with
appropriate instruction(s).

Notice of Request for Daily Transcript or Real Time Reporting
of Court Proceedings. If a daily transcript or real time reporting of
court proceedings is requested for trial, the party or parties making
said rcquest shall file a notice with the Court and e-mail the Court
Reporter, Susan Simmons, at Issimmons@vahoo.com.

Pretrial Disclosures due

Pretrial Objections due
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June 9, 2008

May 26, 2008

April 21, 2008

May 23, 2008

May 9, 2008

April 25, 2008

April 11, 2008

To be discussed at the
Scheduling Conference

March 14, 2008

Response to Dispositive Motions (including Daubert Motions).
Responses to dispositive motions filed prior to the dispositive
motion deadline, inclading Daubert Motions, shall be due in
accordance with Local Rule CV-7(¢). Motions for Summary
Judgment shall comply with Local Rule CV36.

For Filing Dispositive Motions and any other motions that may
require a hearing; including Daubert motions.

Discovery Deadline

Detendant to Identify Trial Witnesses

Plamtiff to Identify Trial Witnesses

Defendant to Answer Amended Pleadings

Amend Pleadings

(It is not necessary to file a Motion for Leave to Amend before the
deadline to amend pleadings. It is necessary to file a Motion for
Leave to Amend after April 11, 2008).

Mediation to be completed

Ifthe partics agree that mediation is an option, the Court will appoint
a mediator or the parties will mutually agree upon a mediator. Il the
parties choose the mediator, they are to inform the Court by letter the
name and address of the mediator. The courtroom deputy will
immediately mail out a “mediation packet” to the mediator for the
case. The mediator shall be deemed to have agreed to the terms of
Court Ordered Mediation Plan of the United States District Court of
the Eastern District of Texas by going forth with the mediation.
General Order 99-2.

Defendant to Designate Expert Witnesses
Expert witness report due
Refer to Local Rules for required information.
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March 7, 2008 Plaintiff to Designate Expert Witnesses
Expert witness report due
Refer to Local Rules for required information.

March 7, 2008 Privilege Logs to be exchanged by partics
(or a letter to the Court stating that there are no disputes as to claims
of privileged documents).

February 7, 2008 Join Additional Parties

January 8, 2008 Scheduling Conference (All attorneys are directed to Local Rule CV-
' 16 for scope of the Scheduling Conference).

The parties are directed to Local Rule CV-7(d), which provides in part that “[i]n the event
a party fails to oppose a motion in the manner prescribed herein the court will assume that the party
has no opposition.” Local Rule CV-7(e) provides that a party opposing a motion has 12 days, in
addition to any added time permitted under Fed. R. Civ. P. 6(e), in which to serve and file a
response and any supporting documents, after which the court will consider the submitted motion
for decision.

OTHER LIMITATIONS

1. All depositions to be read into evidence as part of the partics’ case-in-chief shall be
EDITED so as to exclude all unnecessary, repetitious, and irrelevant testimony;
ONLY those portions which are relevant to the issues in controversy shall be read
into evidence.

2. The Court will refuse to entertain any motion to compel discovery filed after the date
of this Order unless the movant advises the Court within the body of the motion that
counsel for the parties have first conferred in 4 good faith attempt to resolve the
matter. See Eastern District of Texas Local Rule CV-7(h).

3. The following excuses will not warrant a continuance nor justify a failure to comply
with the discovery deadline:

(a) The fact that there are motions for summary judgment or motions to dismiss
pending;
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(b)

(c)

The fact that one or more of the attorneys is set for trial in another court on
the same day, unless the other setting was made prior to the date of this order
or was made as a spectal provision for the parties in the other case;

The failurc to complete discovery prior to trial, unless the parties can
demonstrate that it was impossible to complete discovery despite their good
faith effort to do so.
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ELECTION CODE
CHAPTER 86, CONDUCT QF VOTING BY MAZIL

Sec. 86.00L. REVIEWING APPLICATION AND PROVIDING BALLOT.
{a} The early voting clerk shall review each application for a
ballet to be voted by mail,

(b) If the applicant is entitled to vote an sarly voting
ballot by mail, the clerk shall provide an official ballot to the
applicant as provided by this chapter.

(c) Except as provided by Section 86.008, if the applicant
is not entitled to vote by mail, the clerk shall reject the
applicatien, enter on the application "rejected” and the reason for
and date of rejection, and deliver written notice of the reason for
the rejection to the applicant at both the residence address and
nailing address on the application. A ballot may not he provided to
an applicant whose application is rejected.

(d) If the application does not include the applicant's
correct voter registration number or county election precinct of
residence, the c¢lerk shall entey the appropriate information on the
application before providing a ballot to the applicant.

{e) If the applicant does not have an effective wvotrer
registration for the election, the c¢lerk shall reject the
application unless the clezk can determine from the voter registrar
that the applicant has submitted a voter registration application
and the registration will be effective on election day.

(£f) If the clerk receives an application for an election for
which the clerk is not serving as early voting clerk, the clerk
shall reject the application for that election and notify the
applicant of the rejection in accordance with Section 86.008.

(g) If a ballot is provided to the applicant, the clerk

shall indicate beside the applicant's name on the list of
registered voters that a ballot to be voted by mail was provided to
the applicant and the date of providing the ballot unless the form
off the list makes 1t impracticable to do so.
Acts 1985, 69th Leqg., ch. 211, Sec. 1, eff. Jan. 1, 1986. Amended by
Acts 1987, 70th Leg., ch. 472, Sec. 26, eff. Sept. 1, 1987; Acts
1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch. 554,
Sec. 1, eff. Sept. 1, 1991; Acts 1997, 75th Leg., ¢h., 1381, Sec. 13,
eff. Sept. 1, 1997.

Sec. 86.002. ADDITIONAL BALLOTING MATERIALS. {a) The
early voting clerk shall provide an official ballot envelope and
carrier envelope with each ballot provided to a veter. It the

voTer's name appears on the list of registered veters with the
notation "S", or a similar notation, or the residence address on the
voter's early voting ballot application is not the same as the
voter's residence address on the list of registered voters, the
clerk shall provide a form for a statement of residence to the
voter.

(b} Before providing the balloting materials to the voter,
the clerk shall enter on the carrier envelope the identity and date
cf the election.

{c) The c¢lerk shall enter on a carrier envelope the voter's
name in printed form, a notation that a statement of residence is
enclosed, if applicable, and any other information the clerk
determines necessary for proper processing of the ballot.

(d} The secretary of state shall prescribe instructions to
be printed on the balloting materials for the execution and rebturn
of a statement of residence. The instructions must include an
explanation of the circumstances under which the ballot must be
rejected with respect to the statement.

(e} TIf the clerk determines that the carrier envelope and
other balloting materials will weigh more than one osunce when
returned by mail to the c¢lerk, the clerk shall include with the
balloting materials a notice of the amount of first class postage
that will be reguired for the return by mail of the carrier envelope
and enclosed materials.

(f) The clerk shall include with the balloting materials a
notice of the clerk's physical address for purposes of return by
common or contract carrier.

Acts 1985, 69th Leg., c¢h. 211, Sec. 1, eff, Jan. 1, 1986. Amended by
Acts 1987, 70th Leg., ch. 54, Sec. 8(b), eff. Sept. 1, 1987; Acts
1987, 70th Leg., ch. 472, Sec. 27, eff. Sept. 1, 1987; Acts 1991,
72nd Leg., ch. 203, Sec. 2.12; BActs 1991, 72nd Leg., ch. 554, Sec.
1, eff. Sept. 1, 1991; Acts 1993, 73rd Leg., ¢h. 916, Sec. 25, off.
Sept. 1, 1993; Acts 1995, 74th Leg., ch. 797, Sec. 41, eff. Sept. 1,
1995%; Acts 2003, 78th Leg., c¢h. 620, Sec. 1, eff. Sept. 1, 2003;

i



Acts 2003, 78th Leg., ch. 1315, Sec. 43, eff. Jan. 1, 2004.

Sec. 86.003, METHOD OF PROVIDING BALLOT TO VOTER: REQUIRED
ADDRESS. (a) The balloting materials for voting by mail shall be
provided to the voter by mail. A ballot provided by any other
method may not be counted.

(b} Subject to Subsection (¢}, the balloting materials
shall be addressed to the applicable address specified in the
voter's application. The election officer providing the ballot may
not knowingly mail the materials to an address other than that
prescribed by this section.

{¢) The address to which the balloting materials must be
addressed is the address at which the voter is registered to vote,
or the registered mailing address if different, unless the ground
for voting by mail is:

(1} absence from the county of residence, in which
case the address must be an address outside the voter's county of
residence;

(2} confinement in jail, in which casze the address
myst be the address of the jail or of a relative described by
Section 84.002{a)(4); or

{3) age or disability and the voter is living at a
hospital, nursing home or other long-term care facility, or
retirement center, or with a relative described by Section
84.002(a){3), in which case the address must be the address of that
facility or relative,

{d} If the applicable address specified in a voter's

application is an address other than that prescribed by Subsection
{c}, the voter's application shall be rejected in accordance with
Section 86.001{(c).
Acts 1985, €9th Leg., ch. 211, Sec. 1, eff. Jan. 1, 1986. amended by
Acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch.
554, Sec. 1, eff. Sept. 1, 1991; Acts 1997, 75th Leg., ch. 565, Sec.
4, eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch. 1381, Sec. 14, eff.
Sept. 1, 1997; Acts 2003, 78th Leg., ch. 1316, Sec., 23, eff. Sept.
1, 2003.

Sec. 86.004. TIME FOR  PROVIDING BALLOT TO VOTER.
{a) Except as provided by Subsection {b), the balloting materials
for voting by mail shall be mailed to a voter entitled to vote by
mail not later than the seventh calendar dav after the later of the
date the clerk accepts the voter's application for a ballot to be
voted by mail or the date the ballots become available for mailing,
except that if that mailing date is earlier than the 45th day before
election day, the balleting materials shall be mailed not later
than the 38th day before election day.

{b) For the general election for state and county officers,
the balloting materials for a voter who indicates on the
application for a ballot to be voted by mail or the federal postcard
application that the veter is eligible to vote early by mail as a
consequence of the voter's being outside the United States shall be
mailed on or before the later of the 45th day before election day ox
the seventh calendar day after the date the clerk receives the
application. However, if it is not possible to mail the ballots by
the deadline of the 45th day before election day, the clerk shall
notify the secretary of state within 24 hours of knowing that the
deadline will not be met. The secretary of state shall monitor the
situation and advise the clerk, who shall mail the ballots as soon
as possible in accordance with the secretary of state's guidelines.
Acts 1985, 69th Leg., ch. 211, Sec, 1, eff. Jan. 1, 1986. Amended by
Acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch.
554, Sec. 1, eff. Sept. 1, 1991; Acts 2003, 78th Leg., ch. 393, Sec.
i2, eff. Sept. 1, 2003.

Amended by:

Acts 2005, 79th Leg., Ch. 1109, Sec. 1, eff. September 1,
2005.

Sec. 86.005. MARKING AND SEALING BALLOT. (a} A voter must
mark a ballot voted by mail in accordance with the instructions on
the ballot envelope.

(b} A voter may mark the ballet at any time after receiving
it.

(c} After marking the ballot, the voter must place it in the
official ballot envelope and then seal the ballot envelope, place
the baliet envelope in the official carrier envelope and then seal
the carrier envelope, and sign the certificate on the carrier
envelope.

{d}) Failure to use the official ballot envelope does not

2



affect the validity of the hallot.

(e) After the carrier envelope is sealed by the voter, it

may not be opened except as provided by Chapter 87.
Acts 1985, 69th Leg., ch. 211, Sec. 1, eff, Jan. 1, 1986. 2Amended by
Acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch.
554, Sec. 1, eff. Sept. 1, 1921; Acts 2003, 78th Leg., ch. 1215,
Sec. 44, eff. Jan. 1, 2004.

Sec. B6.0051, CARRIER ENVELOPE ACTION BY PERSON O1THER THAT
VOTER; OFFENSES. {(a) A person commits an offense if the person
acts as a witness for a voter in signing the cerxtificate on the
carrier envelope and knowingly fails to comply with Section 1.011,

{b) A person other than the voter who deposits the carrier
envelope in the mail or with a common oy contract carrier must
provide the person’'s sighature, printed name, and residence address
on the reverse side of the envelope.

(¢) A person commits an offense if the person knowingly
viclates Subsection {b). It is not a defense to an offense under
this subsection that fthe voter voluntarily gave another person
possession of the voter's carrier envelope.

(d) An offense under this section is a Class B misdemeanocr,
unless the person is convicted of an offense under Section 64.036
for providing unlawful assistance to the same voter in connection
with the same ballot, in which event the offense is a state jail
felony.

{e) Subsections (a) and (¢) do not apply if the person is
related Lo the applicant within the second degree by affinity or the
third degree by consanguinity, as determined under Subchapter B,
Chapter 573, Government Code, or is registered to vote at the same
address as the applicant.

Added by Acts 2003, 78th Leg., ¢h. 393, Sec. 13, eff. Sept. 1, 2003,

Sec. 86.0066. METHOD OF RETURNING MARKED BALLOT. {a) A
marked ballot voted under this chapter must be returned to the early
voting clerk in the official carrier envelcpe. The carrier
envelope may be delivered in another envelope and must be
transported and delivered only by mail or by common or contract
carrier.

(b) Except as provided by Subsection {¢), a carrier envelope
may not be returned in an envelope or package containing another
carrier envelope.

(c) The carrier envelopes of persons who are registered to
vote at the same address may be returned in the same envelope or
package.

{(d) ZEach carrier envelope that is delivered by a common or
contract carvier must be accompanied by an individual delivery
receipt for that particular carvier envelope that indicates the
name and residence address of the individual who actually delivered
the envelope te the carrier and the date, hour, and address at which
the carrier envelope was received by the carrier. A delivery of
carrier envelopes is prohibited by a common or contract carrier if
the delivery originates from the address of:

(1) an office of a political party or a candidate in
the election;

(2} a candidate in the election unless the address is
the residence of the early voter;

(3) a specific-purpose or general-purpose political
committee involved in the election: or

{4) an entity that reguested that the election be
held, unless the delivery is a forwarding to the early voting clerk.

{e) Carrier envelopes may not be collected and stored at
another location for subseqguent delivery to the early voting clexrk.
The secretary of state shall prescribe appropriate procedures to
implement this subsecltion and to provide accountability for the
delivery of the carrier envelopes from the voting place to the early
voting clerk.

(£} A person commits an offense 1f the person knewingly
possesses an official ballot or official carrier envelope provided
under this code to another. Unless the person possessed the ballot
or carrier envelope with intent to defraud the voter cor the election
authority, this subsection does not apply to a person who, on the
date of the offense, was:

(1) related to the voter within the second degree by
affinity or the third degree by consanguinity, as determined under
Subchapter B, Chapter 573, Government Code;

{2) registered to vote at the same address as the
voter;



{3) an early voting clerk or a deputy early voting
clerk;

(4) a person who possesses the carrier snvelope in
order to deposit the envelope in the mail or with a common or
contract carrier and who provides the information required by
Section B86.0051(b) in accordance with that section;

(5) an employee of the United States Postal Service
working in the npormal course of +the employee's authorized
duties; ot

(6) a common or contract carrier working in the normal
course of the carrier's autherized duties if the official ballot is
sealed in an official carrier envelope that is accompanied by an
individual delivery veceipt for that particular carrier envelope.

{g) &An offense under Subsection (f) is:

(1) a Class B misdemeanor if the person possesses at
least one but fewer than 10 ballots or carrier envelopes unless the
person possesses the ballots or cazrier envelopes without the
consent of the voters, in which event the offense is a state jail
felony;

(2) a Class A misdemeanor if the person possesses at
least 10 but fewer than 20 ballots or carrier envelopes unless the
person possesses the ballots or carrier envelopes without the
congent of the voters, in which event the offense is a felony of the
third degree; or

(3} a state jail felony if the person possesses 20 or
more ballots or carrier envelopes unless the person possesses the
ballots or carrier envelopes without the consent of the voters, in
which event the offense is a felony of the second degree.

{h) A ballot returned in violation of this section may not
be counted. If the early voting clerk determines that the ballot
was returned in violation of this section, the clerk shall make a
notation on the carrier envelope and treat it as a ballet not timely
returned in accordance with Section 86.011(c). If the ballot is
returned before the end of the period for early voting by personal
appearance, the early voting clerk shall promptly mail or otherwise
deliver to the voter a written notice informing the voter that:

(1) the voter's ballot will not be counted because of a
violation of this code; and

{2) the voter may vote if otherwise eligible at an
early voting polling place or the election day precinct polling
place on presentation of the notice.

(1) In the prosecution of an offense under Subsection (f);

{1} the proseculing attorney is not reguired to negate
the applicability of the provisions of Subsections (f}{1)-(6&) in
the accusation charging commission of an offense;

(2) the issue of the applicability of a provision of
Subsection (£) (1), (2), (3}, (4), (5), or (B) 1is not submitted to
the jury unless evidence of that provision is admitted; and

(3} if the issue of the applicability of a provision of
Subsection (£} (1}, (2), (3}, (4), (5}, or (&) is submitted to the
jury, the court shall charge that a reasonable doubt on the issue
reguires that the defendant be acquitted.

Acts 1985, 69th Leg., ch. 211, Sec. 1, eff. Jan. 1, 1986. Amended hy
Acts 1987, 70th Leg., c¢h. 431, Bec. 1, eff. Sept. 1, 1987; Acts
1387, 70th Leg., ch. 472, Sec. 28, eff. Sept. 1, 1987;: nacts 1991,
72nd Leg., ch. 203, Sec. 1.18; Acts 1991, 72nd Leqg., ch. 554, Secq.
1, eff, Sept. 1, 1991; Acts 1997, 75th Leg., ch. 1381, Sec. 15, eff,
Sept. 1, 1997; Acts 2003, 78th Leg., ch. 393, Sec. 14, eff. Sept. 1,
2003.

Amended by:

Acts 2007, 80th Leg., R.S., Ch. 238, Sec. 1, eff. September 1,
2007.

Sec. 86.007. DEADLINE FOR RETURNING MARKED BALLOT.
{a) Except as provided by Subsection (d), a marked ballot voted by
malil must arrive at the address on the carrier envelope before the
time the polls are required to close on election day.

(b) If the early voting clerk cannot determine whether a
ballot arrived before the deadline, the ballot is considered to
have arrived at the time the place at which the carrier envelopes
are deposited was last inspected for removal of returned ballots.
The clerk shall check for returned ballots, at least once before the
deadline, affer the normal delivery time on the last day at the
place at which the carrier envelopes are deposited.

{c} A marked ballot that is not timely returned may not he
counted.



{d) A marked ballot voted by mail that arrives after the
time prescribed by Subsection (&) shall be counted if:

(1) the ballot was cast from an address outside the
United States;

{2} the carrier envelope was placed for delivery
before the time the ballot is required to arrive under Subsection
(a); and

{3) the ballot arrives at the address on the carrier
envelope not later than the fifth day after the date of the
election, except that if that date falls on a Saturday, Sunday, or
legal state or national holiday, then the deadline is extended to
the next regular business day.

(e} A delivery under Subsection (d}(2) is timely, except as
otherwise provided by this title, if the carrier envelope or, if
applicable, the envelope containing the carrier envelope:

{l) 1is properly addressed with postage or handling
charges prepaid;

{2) 1= sent from an address ocutside the United States;
and

{3) Dbears a cancellation mark of a recognized postal
service or a receipt mark of a common or contract carrier aor a
ceurier indicating a time hefore the deadline.

(f) If the envelope does not bear the cancellation mark or
receipt mark as reguired by Subsection (e){(3), a delivery under
Subsection (d)(1l) is presumed teo be timely if +the other
regquirements under this section are met. Section 1.006 does not
apply to Subsection (d){3).

(g) The secretary of state shall prescribe procedures as
necessary to implement Subsection {(d).

Acts 1985, ©9th Leg., ch. 211, Sec. 1, eff. Jan. 1, 1986. Amended by
Acts 1987, 70th Leg., ch. 472, Sec. 29, eff. Sept. 1, 1987; Acts
1991, 72nd Leg., ch. 203, Secc. 2.12; Acts 1991, 72nd Leg., ch. 554,
Sec. 1, eff. Sept. 1, 1991; Acts 1997, 75th Leg., ch. 1349, Sec. 38,
eff. Sept. 1, 1997; Acts 2003, 78th Leg., ch. 1316, Sec. 24, eff,
Sept. 1, 2003; Acts 2003, 78th Leg., 3rd C.5., ch. 1, Sec. 4, eff.
Jan. 11, 2004.

Amended by:

Acts 2005, 79th Leg., Ch. 1062, Sec. 1, eff. September 1,
2005,

Acts 2005, 79th Leg., Ch. 1107, Sec. 1.18, eff. September 1,
20056,

Sec. 86.008. DEFECTIVE APPLICATION. {a) If on reviewing
an application for a ballot to be voted by mail that was received on
or before thé 12th day before election day the early voting clerk
determines that the application does not fully comply with the
applicable requirements prescribed by this title, the clerk shall
mail oy otherwise deliver an official application form to the
applicant.

{b) The clerk shall include with the application form mailed
or delivered to the applicant a written notice containing:

(1) a Dbrief explanation of each defect in the
noncemplying application;

(2) a statement informing the voter that the voter is
not entitled to vote an early voting ballot unless the application
complies with all legal requirements; and

(3) instructions for submitting the second
application.

{(¢)  If an application that does not fully comply with the
applicable requirements prescribed by this title is received after
the 12th day before election day and before the end of the period
for early voting by persconal appearance, the clerk shall mail or
otherwise deliver a notice to the veter containing the information
prescribed by Subdivisions (1) and (2) of Subsection (b), including
a statement that the applicaticn was late, if applicable.

{d} Netwithstanding any other provisions of this cade, the
clerk may deliver in person to the voter a second application if the
defective original application is timely and may receive, before
the deadline, the corrected application in person from the vater.
If a procedure authorized by this subsection is used, it must be
applied uniformly to all applications covered by this subsection.
The clerk shall enter a notation on the application indicating any

information added by the clerk under this subsection. A poll
watcher 1s entitled to accompany the c¢lerk and observe the
procedures under this subsection. The secretary of state may

prescribe any other procedures necessary to implement this
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subsection including reguirements for posting notice of any
deliveries.

Acts 1985, 69th Leg., ch. 211, Sec., 1, eff. Jan. 1, 1986. Amended by
Acts 1987, 70th Leg., ch. 472, Sec. 30, eff. Sept. 1, 1987; Acts
1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch. 554,
Sec. 1, eff. Bept. 1, 1991; Acts 1997, 75th Leg., ch. 864, Sec. 75,
eff. Sept. 1, 1897,

Sec. 86.009. PROVIDING CORRECTED BALLOT TO VOTER. (a) If,
atter a ballot to be voted by mail is provided to a voter, the
official ballet is changed in a way that affects the choices
available fto the voter in the election or the validity of the ballot
provided to the voter 1f cast, the early voting clerk shall mail a
corrected ballot and corresponding balloting materials to the voter
unless in the clerk's opinion there is neot sufficient time for the
voter to timely return the corrected ballot to the clerk.

(b) The clerk shall include with the balloting materials
provided to the voter a written notice containing:

(1) a brief explanation of the reason for providing
another ballot; and

(2)  an instruction to destroy the defective ballot if
it has not already been returned to the clerk.

(c) Before mailing the corrected balliot te the voter, the
clerk shall place a notation on the carrier envelope indicating
that the ballet is a corrected ballot heing provided under this
section. The clerk shall also indicate on the voter's application
that the voter was provided a corrected ballot.

(d} “he clerk shall prepare a list containing the name of
each voter who is provided a corrected ballot under this section.,
The c¢lerk shall preserve the list for the period for preserving the
precinct election records,

(e} A voter's defective ballot that is timely returned to
the ¢lerk as a marked ballet shall be treated as:

(1} a marked ballot not timely returned if the
corrected balleot is timely returned as a marked ballet: or

(2) as the voter's ballot for the election if the
corrected ballot is not timely returned.
Acts 1985, 69th Leg., ¢h. 211, Sec. 1, eff, Jan. 1, 1986. amended by
acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch,
554, Sec. 1, eff, Sept. 1, 1991; Acts 1997, 75th Leg., ch. 864, Sec.
76, eff. Sept. 1, 1997.

Sec. 86.010. ASSISTING VOTER. (a) A voter casting a
ballot by mail whe would be eligible under Section 64.031 to receive
assistance at a polling place may select a person as provided by
Section 64.032(c) to assist the voter in preparing the ballet.

(L) Assistance rendered under this section is limited to
that authorized by this code at a polling place.

(¢} The person assisting the voter must sign a written cath
prescribed by Section 64.034 that is part of the certificate on the
cfficial carrier envelope.

(d} If a voter is assisted in violation of Subsection (a) ox
(b}, the voter's ballot may not be counted.

(e} A person who assists a voter to prepare a ballot to be
voted by mail shall enter the person's signature, printed name, and
residence address on the official carrier envelope of the voter.

{f) A person commits an offense if the person knowingly
fails to provide the information on the cfficial carrier envelope
as yequired by Subsection {(e).

{g) An offense under this section is a Class A misdemeanor
unless the person 1s convicted of an offense under Section 64.036
for providing unlawful assistance to the same voter, in which event
the offense is a state jail feleony.

{h} Subsection {f) does not apply if the person is related

to the applicant within the second degree by affinity or the third
degree by consanguinity, as determined under Subchapter B, Chapter
573, Government Code, or is registered to vote at the same address
as the applicant.
Acts 1985, 69th Leg., ch. 211, Sec. 1, eff. Jan. 1, 1986. amended by
Acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch.
554, Sec. 1, eff. Sept. 1, 1991; Acts 1997, 75th Leg., ch. 1381,
Sec. 16, eff, Sept. 1, 1997; Acts 2003, 78th Leg., ch. 393, Sec. 15,
eff. Sept. 1, 2003,

Sec. 86.011. ACTION BY CLERK ON RETUEN OF BALLOT. (a} The
garly voting clerk shall determine whethexr the return of a voter's
official carrier envelope for a ballot voted by mail is timely.

(b) If the return 1s timely, the c¢lerk shall enclese the
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carrier enveleope and the voter's early voting ballot application in
a jacket envelope.

{c) If the return is not timely, the clerk shall enter the
time of receipt on the carrier envelope and vetain it for the period
for preserving the precinct election records. The clerk shall
destroy the unopened envelope and its contents after the
preservation period.

{d) Notwithstanding any other provisions of this code, if

the clerk receives a timely carrier envelope that does not fully
comply with the applicable requirements prescribed by this title,
the ¢lerk may deliver the carrier envelope in person or by mail to
the voter and may receive, before the deadline, the corrected
carrier envelope from the voter, or the clerk may notify the voter
of the defect by telephone and advise the voter that ths voter may
come to the clerk's office in person to correct the defect or cancel
the voter's application to vote by mail and vote on election day.
If the procedures authorized by this subsection are used, they must
be applied uniformly to all carrier envelopes covered by this
subsection. A pell watcher i1s entitled to observe the procedures
under this subsection. The secretary of state may prescribe any
other procedures necessary to implement this subsection including
requirements for posting notice of any deliveries.
Acts 1985, 69th Leg., ch. 211, Sec. L, eff. Jan. 1, 1986. Amended by
Acts 1987, 70th Leg., ch. 472, Sec. 31, eff. Sept. 1, 1987; Acts
1991, 72nd Leg., ch. 203, Sec. 1.19; Acts 1991, 72nd Leg., ch. 554,
Sec. 1, eff. Sept. 1, 1991; Acts 1997, 75th Leg., ch. 864, Sec. 77,
eff. Sept. 1, 1997.

Sec. 86.012. OFFICIAL BALLOT  ENVELOPE. {a) "Rallot
Envelope"” must be printed on the face of each officially prescribed
ballot envelope for a ballot to be voted by mail.

(b} The following textual material, as prescribed by the
secretary of state, must be printed on the face of each official
ballet envelope and may be continued on the reverse side if
necessary:

(1) instructions for marking the ballot and returning
the marked ballot to the early voting clezk;

(2} the deadline for returning the marked ballot to
the clerk:

(3} limitations on assistance to the voter: and

(4) criminal penalties for unlawful assistance in
preparing the ballot.
Acts 1985, 69th Leg., ch. 211, Sec. 1, eff. Jan. 1, 1286. Amended by
Acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991, 72nd Leg., ch.
554, Sec., 1, eff. Sept. 1, 1991.

Sec. 86.013. OFFICIAL CARRIER ENVELOPE. {a} "Carrier
Envelope for EFarly Voting Ballot," the name and official title of
the early voting clerk as addressee, and the clerk's official
mailing address must be printed on the face of each official carzier
envelope for a ballot to be voted by mail.

(b) Spaces must appear on the reverse side of the official
caryrier envelope for:

{1) indicating the identity and date of the election;
and

(2) entering the signature, printed name, and
residence address of a person other than the voter who deposits the
carriey envelope in the mail or with a common or contract carrier.

{c) A certificate in substantially the following form must
be printed on the reverse side of the official carrier envelope in a
manner that requires the voter to sign across the flap of the
envelope: )

"I certify that the enclosed ballot expresses my wishes
independent of any dictation or undue persuasion by any person.

Signature of votex
By:
Signature of person assisting
voter, 1f applicable (see Ballot
Envelope for restrictions and
penalties)

Printed name of person assisting
voter, if applicable

Regidence address of person
assisting voter, if applicable”
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{(d) The following textual material, as prescribed by the
secretary of state, must be printed on the reverse side of the
official carrier envelopeé or on a separate sheet accompanying the
carrier envelope when it is provided:

{1) the prohibition prescribed by Section 86.006(h) ;

(2)  the conditions for delivery by common or contract
carrier prescribed by Sections £32.005 and 86.006;

(3) the requirements for the legal execution and
delivery of the carrier envelope;

(4) the prohibition prescribed by Section 86.006(e);
and

{53} the offenses prescribed by Sections 26.006{f) and
86.010(F).

(e} The following notice must be printed on the reverse side
of the official varrier envelope, near the space provided for the
voter's signature: "This envelope must be sealed by the voter
before it leaves the wvoter's hands. Do not sign this envelope
unless the ballot has been marked by you or at vour direction."”

(£} "The oath of a person assisting a voter maust be included
on the official carrier envelope as part of the certificate
prescribed by Subsection (¢).

{g) The secretary of state by rule shall require that a
notice informing veters of the telephone number established under
Section 31.0055 and the purpese of the telephone number he printed
on:

(1) the official carrier envelope; or

(2) an insert enclosed with the balloting materials
for voting by mail sent to the voter.
Acts 1985, 69th Leg., ch. 211, Sec. 1, eff. Jan. 1, 1986. Amended by
Acts 1991, 72nd Leg., ch. 203, Sec. 1.20; Acts 1991, 72nd Leg., ch.
554, Sec. 1, eff. Sept. 1, 1991; Acts 1997, 75th Leg., ch. 1381,
Sec, 17, eff. Sept. 1, 1997; Acts 2003, 78th Leg., ch. 393, Sec. 16,
eff. Sept. 1, 2003.

Sec. 86.014, PUBLIC INSPECTION OF EARLY VOTING RECORDS.
(a} A copy of an application for a ballot to he voted by mail may be
obtained from the early voting clerk:

(1} 72 hours after the time a ballot is mailed to the
voter; orx

{2) 48 hours after the time a ballot is mailed to the
voter if the mailing occurs on the fourth day before election day.

{b) Originals of the applications and carrier envelopes are

not available for public inspection until those materiais are
delivered to the general custodian of election records after the
election.
Added by Acts 1987, 70th Leg., ch. 472, Sec. 32, eff. Sept. 1, 1987.
Amended by Acts 1991, 72nd Leg., ch. 203, Sec. 2.12; Acts 1991,
7Znd Leg., c¢h. 554, Sec. 1, eff. Sept. 1, 1991: Acts 1997, 75th
Leg., ch. 565, Sec. 5, eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch.
1381, Sec. 18, eff. Sept. 1, 1997.



