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INTRODUCTION AND SUMMARY OF ARGUMENT

Nearly three years agamici Senators McCain and Feingold filed a braghici curiae
with this Court in the “related cas€&hays v. FEG“Shays '), 337 F. Supp. 2d 28 (D.D.C.
2004),aff'd, 414 F.3d 76 (D.C. Cir. 2005), urging the Courirntealidate numerous regulations
promulgated by Defendant Federal Election CommisglEEC) to implement the Bipartisan
Campaign Reform Act of 2002 (BCRA).Amici once again ask this Court to recognize, for
reasons detailed herein, that the FEC’s re-pronedgarules regarding “coordinated
communication,” federal candidate and officeholsigicitation at state party fundraising events,
and “federal election activity” undermine and undabmpromise the purposes and intent of
BCRA and the Federal Election Campaign?A&ECA). On this basigmici respectfully urge
this Court to deny Defendant FEC’s motion for summadgment.

ARGUMENT

FEC “Coordination” Regulation Violates FECA, BCRA, and the APA.

A. FEC “Coordination” Analysis in the Pre-BCRA Era Did Not Rely on an
“Express Advocacy” Content Standard.

In 1976, the Supreme Court recognized that, toffeetese, any limitations on campaign
contributions must apply to expenditures made iordimation with a candidate and construed

the FECA contribution limits to include “all expetudes placed in cooperation with or with the

consent ofa candidate, his agents or an authorized comnuft¢lee candidate ...."Buckley v.
Valeq 424 U.S. 1, 46-47 n.53 (1976) (emphasis added:also idat 78° Congress codified

the BuckleyCourt's treatment of coordinated expenditures witeamended FECA in 1976 to

! Pub. L. No. 107-155, 116 Stat. 81.

% Codified at 2 U.S.C. §8 43t seq

% The broad language dBuckleyregarding coordination was echoed in subsequenteSwp Court
decisions on the same topi&ee e.g, Colo. Republican Fed. Campaign Comm. v. FEE3 U.S. 604,
614-17 (1996)see alsd~EC v. Colo. Republican Fed. Campaign Con83 U.S. 431, 443-47 (2001).



provide that an expenditure made “in cooperatimnsaltation, or in concert with or at the
request or suggestion of a candidate, his autlebpodétical committees, or their agents, shall be
considered to be a contribution to such candidateub. L. No. 94-283, § 112, 90 Stat. 475
(codified at 2 U.S.C. § 441a(a)(7)(B)(i)).

For more than 25 years, regulation of coordinaggehding under federal law focused
principally on the_conductf the spenders and candidates involved; the oelgvant_content
standard was that which is inherent in the stayuti@finition of “expenditure”—“any purchase,

[or] payment ... made by any person for the purpdsaftuencing any election for Federal

office.” 2 U.S.C. § 431(9)(A)()) (emphasis added).he FEC’s promulgation in 2002 of a

separate_contentest for “coordinated communications”™—largely negt on an “express

advocacy” standard for communications disseminatetside of specified pre-election time
periods—marked a substantial departure from anewarg of the agency’s historic analysis of
coordinated spendingAmicusCenter for Competitive Politics (CCP) misrepresehts history

of the FEC’s regulation of coordinated spendinguarg that “[p]Jre-BCRA, the Commission
consistently, if not formally, applied the expresdsocacy content standard when determining
whether allegedly coordinated expenditures quadliéis ‘contributions[.]” CCFAmicusBrief at
1-2. The FEC’s pre-BCRA regulations, litigationelis, Advisory Opinions (AOs) and public
documents pertaining to enforcement actions aiel@CP’s claim.

In 1980, the FEC promulgated a regulation inteipgethe 1976 FECA coordination
amendments noted above. Under the 1980 coszhsed regulation, an expenditure was not
considered “independent” if made pursuant to “amgragyement, coordination or direction by the
candidate or his or her agent prior to the pulkbeatdistribution, display or broadcast of the

communication.” 11 C.F.R. § 109.1(b) (1980).



The FEC'’s interpretation of this regulation for ng&0 years—as naequiring “express
advocacy"—is aptly reflected by FEC AOs in the 198Dd 1990s employing the statutory “for
the purpose of influencing” content test in the teah of coordinated spendirig.The district
court decision irFFEC v. Christian Coalition52 F. Supp. 2d 45 (D.D.C. 1999), acknowledged
the FEC’s longstanding position that “any considtabetween a potential spender and a federal
candidate’s campaign organization about the catelglplans, projects, or needs renders any

subsequent expenditures made for the purpose lbfending the election ‘coordinated,’ i.e.,

contributions.” Id. at 89 (emphasis added). Indeed, the FEC expliotjlected the “express
advocacy” position that CCP attributes to it, anguin Christian Coalitionthat the limitation of

its “coordination” regulation to “express advocasybuld defeat the purposes of FEC/Aee

FEC v. Christian Coalition No. 96-1781, PLAINTIFF FEC'S OPPOSITION TO
DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT 8-9 (Oct., 8998).

Although the district court inChristian Coalition found the FEC’s_condudiased
regulation of coordinated expenditures to be unimi®nally overbroad, because a spender
could trigger it “merely by having engaged in sooo@asultations or coordination with a federal
candidate,” which prompted the court to formuldteawn “narrowly tailored”_condudiased
definition of coordinationsee52 F. Supp. 2dit 91-92, the court definitively and correctly
rejected the Christian Coalition’s argument tha&t ‘txpress advocacy” standard was applicable

as a contentest in the coordinated expenditure conte&ée Christian Coalitiorb2 F. Supp. 2d

*Seee.g, AO 1982-56 (EX 1), AO 1983-12 (EX 2), AO 1988+EX 3), and AO 1990-5 (EX 4).

® The district court's “narrowly tailored” condubgsed definition of coordination provided that
coordination could be found only where an expemdituas “requested or suggested” by a candidate, or
where there had been “substantial discussion ootraipn between the campaign and the spender over”
a communication’s contents, timing, audience oritee “such that the candidate and the spendergame
as partners or joint venturers in the expressiyeediture ....” Christian Coalition 52 F. Supp. 2d at 92.
The Christian Coalitioncourt’s coordinated conduct analysis was serioflatyed; but is not at issue in
this case.




at 88. Further, the FEC’s papers @ristian Coalition make clear that the FEC was not
employing an “express advocacy” standard in theBZ&A era; on the contrary, the FEC
argued strenuously against an “express advocaagtiatd in that case.

Following the Christian Coalition decision, the FEC repealed its longstanding
coordination regulation and codified a version led tourt’s_conducstandard into a new rule.
Seeb5 Fed. Reg. 76138 (Dec. 6, 20069 als®6 Fed. Reg. 23537 (May 9, 2001); 11 C.F.R. §
100.23. Although the conduct standard of the nge was even narrower than that employed
by the district courti(e., under the 2000 rule, coordination could only benfibas a result of an

actual “agreement or collaboratior?”)the FEC’s coordination regulation still containad

separate content standardAs had been the case since the 1970s, whencth@dination”

doctrine came into existence, the only contesstriction employed by the FEC was its broad
definitional language of the term “expenditurei’es; “for the purpose of influencing.”

Although CCP’samicusbrief contends that an “express advocacy” standiad been
employed by the FEC in the pre-BCRA era, it fadsacknowledge that CCP’s co-founder
Bradley A. Smith, who was an FEC Commissioner fia®®0 until 2005, observed in a 2001
document that the FEC had “so far not adopted” dkpress advocacy content test for the
regulation of coordinated spendihg.

CCP’s erroneous assertion that the FEC employedeapress advocacy” content
standard in the pre-BCRA era relies heavily onchiaracterization of a Statement of Reasons
signed by two Commissioners as the formal adopbgrthe Commission” of an “express
advocacy” content standard. C@#nicusBrief at 4-5. To be certain, Commissioners Mason

and Smith indicated in their joint MUR 4538 Staternef Reasons their unwillingness to take

® This regulation was subsequently repealed byaeeétl4 of BCRA.
” See Commissioner Bradley A. Smith, “Statement For TRecord for MUR 4624” inin re The
Coalition, et al. MUR 4624 (Nov. 7, 2001) (EX 5).



enforcement action against the Alabama RepublicartyPbecause the Party’s ads did not
contain express advocatyBut a third Commissioner who voted against furteforcement
action, Commissioner Sandstrom, did not join thestdaSmith Statement and instead wrote a
separate Statement explaining that he voted noprtmweed against the Party because of
“concerns about due process’e(, concerns that the FEC had not made clear whatatds
govern in the regulation of coordinated spendihgjd the fourth Commissioner who voted to
take no further action, Commissioner Wold, left tREC without authoring or signing a
Statement of Reasons as to why he voted to taertieer action against the party. The Mason-
Smith Statement indicated that Commissioner Wold historically focused his coordination
analysis on conduetnot on an express advocacy contest®—and that Commissioner Wold
had initially voted in the Alabama Republican Paatgtion to find “probable cause” that a
violation had occurred even though the ads at issumained no express advocaty.Thus,
Commissioners Mason and Smith were alone in thaipleyment of an “express advocacy”
standard—and the opinion of two Commissioners faisshort of constituting the position of

“the Commission.” Remarkably, CCP argues, “thesia be little doubt that the Commission

understood for years before BCRA was implementatdbordinated expenditures only violated
FECA if they expressly advocated the election deakeof a candidate.” CCRmicusBrief at 2

(emphasis added). Yet CCP fails to identify a lgingstance in which a_majoritgf the

8 SeeStatement of Reasons of Commissioners Mason anth 3miin re Alabama Republican Party et
al., MUR 4538 (FEC May 23, 2002) (EX 6).

% SeeStatement of Reasons of Commissioner Sandstrdmri@ Alabama Republican Party et aMUR
4538 (FEC August 13, 2002) (EX 7).

1% “Throughout the recent history of party coordimateatters, Commissioners maintained differing but
largely individually consistent positions with regp to the threshold for finding a communicatiorb&®a
coordinated contribution. ... Commissioners Masad &Vold focused on the degree or amount of
coordination.” Statement of Reasons of Commiss®iason and Smith im re Alabama Republican
Party et al.1-2, MUR 4538 (FEC May 23, 2002) (EX 6).

id.at 6 n.11.



Commission actually employed an express advocaagdatd in the context of regulating
coordinated spending.

This pre-BCRA history of federal statutes, courtid®ns, FEC regulations and FEC
enforcement actions makes clear that from Bloekley Court’'s 1976 acknowledgment of the
need to regulate coordinated spending until 2062 régulation of coordination was not limited
by the express advocacy test. The incorporatianadxpress advocacy content standard into the
post-BCRA “coordination” rule, and retention of tlsandard in the revised rule at issue in this
case, constitutes a significant departure from, anthrrowing of, the Commission’s historic
regulation of *“coordination”—which undermines andolates FECA, BCRA and the
Administrative Procedures Act (APA), 5 U.S.C. 8885 seq

B. BCRA'’s Legislative History and the Supreme Court’'sMcConnell
Decision Make Clear That Effective Regulation of Cordinated Spending

Is Vital to the Integrity of Federal Campaign Finance Law—and that the
“Express Advocacy” Test Is Functionally Meaninglessand Ineffective.

Through enactment of BCRA in 2002, Congress ex@n&&CA’s coordination
provisions beyond candidates to include expenditaoordinated with party committeeSee2
U.S.C. 8§ 441a(a)(7)(B)(i}). More importantly, sect 214 of BCRA repealed the FEC’s narrow
2000 coordination rule and directed the FEC to pigate broader coordination ruledmicus
Sen. Feingold gave a lengthy, detailed explanaifdhe intent behind this provision on the floor
of the Senate.Seel48 Cong. Rec. S2144-45 (daily ed. Mar. 20, 208%) 9). Sen. Feingold

made clear that effective restrictions on coordameare needed “to prevent circumvention of the

12 CCP first cites the Statement of Reasons signeduryCommissioners i®n the Audits of “Dole For
President Committee, Inc.” et alFEC June 24, 1999) (EX 8), which never even hihigt the
Commission employed the express advocacy test. DER cites theChristian Coalition litigation,
conveniently failing to mention that the FEC arguobnuously and successfully against the express
advocacy test in that case. Finally, CCP citesdemarate Statements of Reasons (EX 6 and EXH&in t
Alabama Republican Party enforcement action, sigmgd total of three—not a majority of four—
Commissioners, and one of which is based on “carscabout due process,” not express advocacy.



campaign finance laws[,]” and that “[a]bsent a megful standard for what constitutes
coordination, the soft money ban in the bill wobklseriously undermined.ld. at S2144. Sen.
Feingold further made clear that the FEC’s pre-BCédaArdination regulations failed to cover
coordinated activities “that, if permitted, couldi$trate the purposes of the bill[j§i., and that,
“[tlo remedy this problem,” the FEC’s new coordioat rules “need to make more sense in the
light of real life campaign practices than do therent regulations.”ld. at S2145.

AmicusSen. McCain shared Sen. Feingold’'s sentimentspgdtiive expect the FEC to
cover ‘coordination’ whenever it occurs, not simpiien there has been an agreement or formal
collaboration[,]” and that “the current FEC regidatis far too narrow to be effective in defining
coordination in the real world of campaigns ancctbes and threatens to seriously undermine
the soft money restrictions contained in the bild’

BCRA section 214 was challenged on First Amendngeotinds inMcConnell v. FEC
540 U.S. 93 (2003), where plaintiffs/appellantsuadthat BCRA section 214 and the mandated
new implementing regulations were “overbroad anaoumstitutionally vague because they
permit a finding of coordination even in the absen€ an agreement.’ld. at 220. The Court
rejected this conduct-based argument, explainiag ‘éxpenditures made after a ‘wink or nod’
often will be as useful to the candidate as cashphfl “[flor that reason, Congress has always
treated expenditures made ‘at the request or stiggesf’ a candidate as coordinatedd. at
221-22 (quoting-EC v. Colo. Republican Fed. Campaign Cons83 U.S. 431, 446 (2001)).

Elsewhere in thaMcConnelldecision, the Court revisited the express advodesl in
the context of rejecting the plaintiffs’/appellantslaim that BCRA's “electioneering
communication” provisions are unconstitutional hessathey regulate independent non-express

advocacy. McConnel| 540 U.S. at 190. After explaining that tBackleyCourt had employed



the express advocacy test in narrow circumstances i the context of coordinated
expenditure¥), the McConnellCourt further explained that the “express advodamuijtation”
was “the product of statutory interpretation rattiean a constitutional commandNMcConnel|
540 U.S. at 191-92. The Court continued:

Nor are we persuaded, independent of our precediatsthe First Amendment
erects a rigid barrier between express advocacysanchlled issue advocacy.
That notion cannot be squared with our longstand®eggnition that the presence
or absence of magic words cannot meaningfully miistish electioneering speech
from a true issue ad. Indeed, the unmistakableotedrom the record in this
litigation, as all three judges on the District @oagreed, is thaBuckleys magic
words requirement is functionally meaningles§ot only can advertisers easily
evade the line by eschewing the use of magic wdrds,they would seldom
choose to use such words even if permitted. Buckleys express advocacy line,
in short, has not aided the legislative effort donbat real or apparent corruption,
and Congress enacted BCRA to correct the flansund in the existing system

Id. at 193-94 (internal citations and footnotes ordjt{femphasis added).

The McConnell Court’s observations regarding both the ineffectess of the express
advocacy standard and Congress’s intent to addnessneffectiveness through enactment of
BCRA make clear that the current coordination siépendence on the express advocacy test is
ineffective and undermines the purposes and iteBCRA and FECA.

C. FEC Has Failed to Explain and Justify Numerous Defiiencies of the

“Coordination” Regulation Including, But Not Limite d To, Its
Dependence on the Express Advocacy Test.

The D.C. Circuit Court irBhays Itook issue with two aspects of the content pranihe
FEC’s coordination regulation—"the 120-day timenfiel and “the weak restraints outside of
it.” 414 F.3d at 100. Plaintiffs in the presemise have addressed “the 120-day time frame”

issue, aptly demonstrating that many candidatdgjgab parties and outside spenders have paid

3 The BuckleyCourt narrowly construed the definition of “expéntk” to include only express advocacy
as applied to expenditures made independently rididates by individuals and groups without a “major
purpose” of influencing electionsSee Buckleyd24 U.S. at 78-80. As explained abmax infrasection
I(A), the BuckleyCourt treated coordinated expenditures as in-kimatributions and found no need to
narrowly construe FECA's regulation of such in-kic@htributions.See idat 78.



for campaign ads that ran outside the FEC’s pretiele windows in prior elections.Amici
principally target our comments in this brief, as eid in comments submitted to the FEC during
the 2006 coordination rulemaking, to the “weak nasts” outside of the pre-election window.
SeeSens. McCain and Feingold and Reps. Shays and aie€omments on Notice 2005-28
(Jan. 13, 2006) (EX 10). In repealing an ineffexitoordination standard and directing the FEC
to issue a new one through enactment of BCRA se&ial,amici did not expect that the FEC
would issue a rule that was, in important ways,neweaker than the one Congress repealed
when it enacted BCRA. Yet that is precisely wia €Commission did.

The FEC's 2002 and 2006 coordination rules are Ilge#pwed—allowing much
coordinated activity clearly meant to influenceeaection to escape any regulation at all. One
problem with the 2002-03 rule was that, as a maiftéaw, no ad running more than 120 days
before an election or convention would be consilei@ be coordinated, no matter how
coordinated in fact the ad really was, unless thenat the “functionally meaningless” express
advocacy test or constituted republication of cagpanaterials. The Commission exacerbated
this problem in 2006 by reducing the pre-congressdieelection timeframe to 90 days (and
maintaining the 120 day pre-primary period for pinesidential election).

It is amici's experience as candidates that campaign adsdeecti run earlier than 90
days before congressional elections, and more tt#h days before presidential primary
elections—by parties, by outside groups, and bylickates themselves. Plaintiffs have offered
an abundance of evidence confirmengicis experience.SeeMEMORANDUM IN SUPPORT

OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT at 12-26The FEC'’s rule, which

% Indeed, the “John Edwards for President” committeea full-page ad iRoll Call on Jan. 24, 2007—
approximately one_yeggrior to the first primary election. (EX 11) Tledwards ad did not contain
express advocacy and, under the FEC’s existingrtiioated communication” regulations, could have
been fully and overtly coordinated with and paidlfg a corporation, labor union, or any other group
individual without being considered a contributtorthe Edwards campaign.



applies only a “functionally meaningless” expreslyaacy test outside the pre-election time
frames, allows “a coordinated communication freedib for much of the election cycle.”
Shays414 F.3d at 99.
In an effort to eliminate this “coordinated comnuation free-for-all,”amici urged the

FEC in its 2006 rulemaking to adopt a non-exprebseacy-dependent rule that would provide
appropriate and realistic coverage of electionteelaadvertising, without infringing on other
activities, such as lobbying. Specificalmici proposed that an ad meeting the coordination
“conduct” standard be regulated as a “coordinatedrounication” if the ad is:

» sponsored by a federal political commitee®d is an “expenditure’i.€., for the purpose

of influencing the election of the candidate withomn it is coordinated), regardless of
when it is distributegd

* sponsored by any person other than a federal galitommittegle.g, a 527 group not
registered as a political committee, an individealporation, labor union or other non-
profit group), is_distributed within 30 days of @mpary election or 60 days of a general
electionand is targeted to the electorate of the candidatine candidate of the party
with whom it is coordinated, regardless of whetiherad refers to a candidate or party;

» sponsored by any person other than a federal gadltommitteeand is distributed during
the periodbeginning 120 days prior to the primary electiowl &nding on the day of the
general election, the ad refers to a clearly idiexticandidate or political partyand is
targeted to the electorate of the identified caatdicbr the identified party’s candidate(s)
(this is similar to current rule for presidentianclidates);

» sponsored by a 527 group not registered as agadltommittee, distributed prido the
120-day time period, the ad promotes, attacks, aipmwr opposesa clearly identified
candidate or party and is targeted to the eleaooétthe identified candidate or the
identified party’s candidate(s); or

* sponsored by any person other than a federal gailittommittee or 527 group
distributed_priorto the 120-day time period, the ad comments onctiegacter or the
gualifications or fitness for officef a clearly identified federal candidate or pagwgd is
targeted to the electorate of the identified caatdicbr the identified party’s candidate(s).

!> This point is to address a flaw in the 2002 raigt the plaintiffs in th&hays litigation brought to the
court’s attention. Plaintiffs argued that the 200 permitted coordination right up to the daytloé
election on “thematic” ads—ads that echo a candiggiositions on key issues but do not mention the
name of the candidate (or party). Such ads, thmtiffs argued, could be of significant benefitttee
candidate, particularly if coordinated. The D.QrcGit acknowledged this problem as wefbhays 414
F.3d at 98.
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SeeSens. McCain and Feingold and Reps. Shays andavie€lomments on Notice 2005-28 at
3-4 (EX 10). The FEC ignoremimicis recommended alternative to the express advotssty
and arbitrarily re-promulgated a rule that not omgntinues to allow the “coordinated
communication free-for-all for much of the electiogcle,” but expands the free-for-all by
shrinking the congressional pre-election timefrdroen 120 to 90 days.

It is no answer for the FEC to argue that its newafl use for 11 C.F.R. § 100.22(b),
which defines “expressly advocating” somewhat niwaadly than the so-called “magic words”
test, remedies the problem of the coordination legun’s dependence on the express advocacy
test. SeeDEFENDANT FEC'S MOTION FOR SUMMARY JUDGMENT at 4&ee alsoll
C.F.R. 8§ 100.22(b) (EX 12). Even this slightly &dder definition of “expressly advocating” will
not capture some of the most obvious types of ipalitadvertising that candidates would find
most helpful® It is a simple matter to write an ad script camitay enough ambiguity that three
or more FEC commissioners would deem it to fallrsbb “expressly advocating” a candidate’s
election, but that undoubtedly would influence adidate’s electiori/ For this reason, it is
critical that the FEC’s coordination regulationsestclear of the “express advocacy” standard.

I. BCRA'’s Language, Structure and Legislative History,Together with the

Supreme Court’'sMcConnéell Decision, Make Clear That Federal Candidates Are
Prohibited From Soliciting “Soft Money” at State Party Fundraising Events.

This Court held irShays lthat the FEC’s regulation allowing federal cantkdato speak
at state party fundraisers “without restrictionregulation” {.e., overtly solicit soft money) was

arbitrary and capricious because the Commission faded to explain why distinguishing

18 E g, the Jan. 24, 200Roll Call ad,supranote 14 (EX 11).

7 See e.g, “First General Counsel's Report” and “Certificatj” In re Bush for President, Inc., et al.
MUR 4982 (FEC 2001-02) (applying 11 C.F.R. § 10(b2dut finding no “reason to believe” federal
law had been violatedsee alsd'First General Counsel’'s Report” and “Certificatjprin re Suburban
O’Hare CommissionMUR 4922 (FEC 1999-2000) (applying 11 C.F.R. ®.20(b) but finding no
“reason to believe” federal law had been violated).
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between solicitation and other speech would “in @ay [be] more vexing in the context of state
political party fundraisers than ... outside of swelmues where nonfederal money solicitation is
almost completely barred.” 337 F. Supp. 2d at€# alsoll C.F.R. 8 300.64(b). The FEC
responded to th8hays Idecision by retaining the 2002 rule and issuingea& Explanation and
Justification (E&J) for the ruleSee70 Fed. Reg. 37649. Like the 2002 E&J, the 2009 ESls

to adequately explain whgistinguishing between solicitations and otheregpeat a state party
fundraising event is more difficult than in otheontexts, and why it would be especially
intrusive for the Commission to enforce BCRA’s sofoney ban in the context of state party
fundraisers. Consequently, the rule remains amyitand capricious in violation of the APA.

BCRA's language, structure and legislative histmigke clear that federal candidates are
prohibited from soliciting “soft money” at staterpafundraising events. Despite a statute that
contains an explicit_prohibitionon soft money solicitations by federal candidatesd
officeholders, the FEC issued a rule permittiederal candidates and officeholders to engage in
overt and blatant solicitation of soft money, sndas they do so in the context of a state party
fundraising event. As this Court found$ays lthis is contrary to the “natural reading” of the
statute. 337 F. Supp. 2d at 91.

In generally prohibiting a candidate from “soligug],” but in allowing a candidate to
“attend” or “speak” at a state party fundraisern@ess provided a clearly delimited safe harbor
for federal candidates to be present and to speakstate party fundraiser; but plainly stopped
short of authorizing such candidates to solicit-feateral funds at the fundraiser. To “speak”
and to “solicit” are very different terms; the si@ry language authorizes the former, but
prohibits the latter. The FEC’s current regulatimonflates the two, based on the erroneous

assumption that in authorizing a candidate_to spmak fundraiser, the statute necessarily
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authorizes the candidate to sol&gt well. There is no basis in the statute oeisslative history
to support this reading. Congress is familiar vt term “solicit” and knows how to use it, as
is evident elsewhere in BCRA, but chose not toiusethe state party fundraiser provision.

BCRA states that a federal candidate or officeholsey “speak” at a state party
fundraiser, not that such a person may “speak witlhestriction or regulation.” Accordingly,
the “natural reading” of section 441i(e)(3) is thahile federal candidates can attend, speak or
be a featured guest at a state party event, thgynwoiasolicit, receive, direct, transfer or spend
non-federal funds in connection with that eventCR&\’s structure reinforces this conclusion.
The section immediately following the state partyndraiser provision explicitlysets forth
circumstances in which federal candidates and effbiders are permitted to make solicitations
for soft money. Compare2 U.S.C. § 441i(e)(3) (entitled “Fundraising Ex&htwith 2 U.S.C. 8
441i(e)(4) (entitled “Permitting Certain Solicitatis”). The latter section expressly allows
solicitations by federal candidates and officehdden behalf of nonprofit organizations,
pursuant to specified conditions and restrictiofbe juxtaposition of these two provisions, and
the different ways in which they are drafted, iradés that while section 441i(e)(4) is a limited
exception to the general ban on soft money sdiioita section 441i(e)(3)—the state party
fundraiser provision—is not such an exception, andordingly, does not permit solicitations
under such circumstanc¥s.

BCRA's legislative history and Congress’ evidentgmse in section 441i(e) similarly
confirm that Congress neither intended nor autledrithe Commission-created exemption from

BCRA'’s prohibition of soft money solicitation. B@Rwas intended to eliminate corruption and

8 To the same effect is the provision immediatelyceding the state party fundraising provision,isact
441i(e)(2), which allows “solicitation” by a fedemfficeholder or candidate who is also a candidate
state office, subject to various restrictions. gahis illustrates that when Congress intendedllmw
federal candidates or officeholders to solicit riederal funds, it said so directly and explicitly.
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appearance of corruption resulting from federaicefiolders and candidates raising soft money
for themselves or for party organizations. To #mnsl, BCRA established a rule that is both clear
and “simple: Federal candidates and officeholdarsiot solicit soft money funds, funds that do
not comply with Federal contribution limits and sl prohibitions, for any party committee—
national, State, or local.” 148 Cong. Rec. S21®8ly ed. Mar. 20, 2002) (statement of Sen.
McCain). The Commission’s initial 2002 proposedergorrectly relied on this legislative
history, and cautioned that, “while [federal caradet or officeholders] may attend, speak, or be
a featured guest at a State or local party funiehgievent, they cannot solicit funds at any such
event.” Notice of Proposed Rulemaking (NPRM) 2002+Prohibited and Excessive
Contributions: Non-Federal Funds or Soft MoneyFéd. Reg. 35654, 35672 (May 20, 2002).
More generally, as the Supreme Court recognizédd@onnel] BCRA was designed to
“plug the soft-money loophole,” through which “pag havesold access to federal candidates
and officeholders ... giv[ing] rise to the appearanteindue influence.”McConnel| 540 U.S.
at 133, 153-54 (emphasis in original). The Cougl&ned further that without “restriction on
solicitations, federal candidates and officeholdmrsld easily avoid FECA'’s contribution limits
by soliciting funds from large donors and restdctsources to like-minded organizations
engaging in federal election activitiesltl. at 182-83. The Court iNlcConnellrecognized that

Congress had carved out_a single exceptmrthe general ban on soft money solicitation,

permitting certain “limited solicitations of softaney” for 501(c) nonprofit organizations$d. at
183. See als® U.S.C. § 441i(e)(4). After recognizing this eptien to the solicitation ban, the
Court noted that the provision which allows federahdidates and officeholders to attend and
speak at state party fundraisers, along with tleigion that allows them to solicit hard money

contributions in connection with nonfederal elecip together “preserve the traditional
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fundraising role of federal officeholders by prawigl limited opportunities for federal candidates
and officeholders to associate with their state bow@dl colleagues through joint fundraising
activities.” McConnel] 540 U.S. at 183 (emphasis adde®ee als® U.S.C. 88 441i(e)(1)(B)
and 441i(e)(3). This discussion, and the Couttdgposition of section 441i(e)(3) with section
441i(e)(1)(B), makes clear that the Court did ndetpret section 441i(e)(3) to permit federal
candidates to solicit sofnoney at state party events, but rather to attdl speak at party
fundraisers, but to solicit only federal funds peted by section 441i(e)(1)(B).

It is untenable to conclude, as the FEC has ddma, ih a law designed to close
loopholes, Congressub silentio authorized a loophole allowing federal candidatesl a
officeholders to solicit unlimited amounts of safoney at any state party fundraising evént.
Had Congress intended that result, it surely woialde said so expressly—as it very easily could
have done by adding “solicit” to the activitiesdid in the state party fundraiser provision.

Finally, the Commission’s justification for thisfsanoney loophole—that distinguishing
between solicitations and other speech at a statg fundraising event is more difficult than in
other contexts—is belied by the Commission’s apghnoto regulating federal candidate and
officeholder solicitations at othéypes of non-federal soft money fundraising evemsring the
Commission’s 2005-06 rulemaking on the definitiohssolicit” and “direct,” mandated by this
Court’s decision irBhays | the Commission noted:

In certain advisory opinions, the Commission hasmpited attendance and

participation by Federal candidates and officehsld®t fundraising events for
non-Federal funds held by State and local candgsdateby non-Federal political

' The opportunity for abuse of this loophole is exhated by the lack of any definition of what
constitutes a “fundraising event for a State, wistor local committee of a political party.” 2.8IC. §
441i(e)(3). Thus, nothing prevents a federal caaugi or officeholder from calling together a graafp
wealthy donors, labeling the gathering a “fundrajsevent for a State, district, or local committdea
political party,” and conducting unrestricted sitition of soft money at such an event. This Caurt
Shays Inoted that it “shares Plaintiffs’ concern” thatsttsicenario “could lead to widespread abuse ....”
337 F. Supp. 2d at 91 n.60.
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2005) (footnote omitted).

organizations, so long as the solicitations inctyder were accompanied by, a
disclaimer adequately indicating that the Fedeeaddtdate or officeholder was
only asking for Federally permissible fund§&eeAdvisory Opinions 2003-03,

2003-05, and 2003-36. The Commission requests eotnon whether these
advisory opinions, allowing attendance and limitpdrticipation at such

functions, subject to various restrictions and ldisger requirements, struck the
proper balance.

NPRM 2005-24, Definitions of “Solicit” and “Dire¢t/0 Fed. Reg. 56599, 56602 (Sept. 28,

effectiveness of the “disclaimer” requirements, Imiied several months later in the Final Rule

and E&J in the “solicit” and “direct” rulemakings worth quoting at length.

The Commission sought comment on whether the miesienunciated in these
[disclaimer] advisory opinions should be incorpethtinto the Commission’s
regulations or should be superseded. ... One comemt&vorably characterized
the disclaimers as a “safe harbor” enabling Fedmaatlidates to participate and
speak at such events “in a way that complies wi¢hstatute.” ...

Some commenters urged the Commission to incorpdregedisclaimers into
regulations and observed that the advisory opinfmosided detailed guidance
“without having caused any known abuse or confusion

The incorporation of the disclaimer requirement® ia rule applicable to non-
party committee fundraisers was first addressethé rulemaking on Federal
candidate solicitations at party fundraising evenBuring the hearings on that
rulemaking, a commenter observed that the disclaimexuirements are
“‘understood” and “the community is complying witietm” a view echoed in the
current rulemaking. In the Explanation and Jusdtion for the Party Committee
Events Final Rules, the Commission indicated thaivas not necessary “to
initiate a rulemaking to address the issues in sayi Opinions 2003-03, 2003
05, and 2003-36 at this time.” The Commission iooies to stand by that
determination.

Definitions of “Solicit” and “Direct,” Final Ruleand E&J, 71 Fed. Reg. 13926, 13930-31 (Mar.

20, 2006) (internal citations omitted) (emphasideat).

The Commission’s resgort®e comments received on the

The Commission’s well-understood disclaimer requieats applicable to federal

candidate and officeholder attendance at stateidaiedand non-party political organization soft

money fundraisers have for years “provided detagedlance” for the regulated community
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“without having caused any known abuse or confustemhile maintaining the integrity of the
BCRA soft money ban. Thus, the Commission hassateiady disposal an effective means of
facilitating federal candidate and officeholdereattance at state party fundraisers without
undermining the BCRA soft money ban—these same ladiser requirements. The
Commission’s unwillingness to employ these disc&Eimequirements in the context of state
party fundraisers is inexplicable, arbitrary, cajais and in violation of BCRA and the APA.

[I. FEC “Federal Election Activity” Regulations—As Interpreted in Advisory

Opinion 2006—19—<Clearly and Unduly Compromise BCRAs “Soft Money” Ban
and Violate the APA.

The FEC's regulatory definitions of the terms “votegistration activity” and “get-out-
the-vote activity” (GOTV), two types of “federalegtion activity” (FEA), are critical to the
effectiveness of BCRA'’s soft money ba8eell C.F.R. 88 100.24(a)(2)—(3). PlaintiffsShays
| challenged the FEC’s 2002 rules defining thesengeand this Court concluded that the
challenge was not ripe for review because “the epaameters of the Commission’s regulation
[we]re subject to interpretation.’Shays | 337 F. Supp. 2d at 100. The Commission has now
confirmed—through issuance of AO 2006—19—that égutations allow state and local parties
to use soft money to fund activities that undoulytéafluence federal elections. We agree with
plaintiffs Shays and Meehan that their challength&se regulations is now ripe for review, and
the Commission’s regulation is inconsistent witkd amduly compromises BCRA'’s purposes.

In AO 2006-19, the Commission made clear that tesist” through “individualized
means” requirement in its regulations defining “GOTand “voter registration activity”
amounts to an “individualized content” standardheTCommission advised the Los Angeles
County Democratic Party (LACDP) that it need nefatrproposed robo-calls and direct mail as
federal “GOTV” activity and, consequently, was frteepay for the activities entirely with soft

money. Although the Commission claims to haveetkbn four separate factors to conclude that
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the LACDP’s proposed activities did not constitt@OTV” activity, the “individualized” factor
can only be understood as a threshold requirentettgrecludes consideration of any other
factors if not met. The Commission concluded tftite proposed direct-mail piece is a ‘form
letter’ that will not provide any individualizedformation to any particular recipient (such as the
location of the particular recipient’s polling p&g¢’ and that the proposed robo-calls “are the
functional equivalent of a ‘form letter and, siamly, do not provide any individualized
information to any particular recipient.” “Thusthe Commission concluded, “the planned
communications are generic in nature and do novigeoany individualized assistance to
voters.” AO 2006-19 at 4 (emphasis added) (EX 13).

The importance of this analysis can not be ovezdtatn one stroke of the keyboard, the
Commission made clear how incredibly narrowly iews its definitions of “GOTV activity”
and, by extension, “voter registration activityhet definitions of_both term& the FEC’s
regulations apply only to the act of “contactingistered voters by telephone, in person, or by
other individualized means.” The Commission in RA06—19 interpreted the “individualized

means” of contact requirement as_an individualieedtentrequirement, and concluded that an

individual’'s phone number or home address is nfficgently unique to the recipient to meet the
regulation’s “individualized” requirement. Theredp the Commission will only apply BCRA’s
“GOTV” and *“voter registration activity” provision$o communications containing content
unique to the recipient—"such as the location @& garticular recipient’s polling place.” AO
2006-19 at 4. Under AO 2006-19, a state partydcasé entirely soft money to pay for direct
mail and robo-calls, even on election day, so langhe same piece of mail or the same robo-call
is sent to all recipients and, therefore, does cmstitute an “individualized means” of

assistance. For example, the following robo-cathich would provide no “individualized
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information to any particular recipient,” would ncbnstitute “GOTV activity”: “Today is
election day. Polls are open from 7 a.m. until .&.p Don’t forget to get-out-and-vote
Democratic / Republican!” Consequently, the FEf&gulations defining “voter registration”
and “GOTV” activity clearly and unduly compromis€RA’s soft money ban and are arbitrary
and capricious in violation of the APA.

Finally, the FEC argues that its limitation of taeBEA definitions to include only
activities that “assist” through “individualized ares” is necessary to “preserve the traditional
role of state and local party organizations” andawoid unnecessarily infringing on their First
Amendment interests.SeeDEFENDANT FEC'S MOTION FOR SUMMARY JUDGMENT at
16. Amici agree with the FEC that state party First Amendmigihits should not be infringed.
Congress fully recognized the important role thatesand local parties play in our electoral
system; but Congress also recognized that BCRAtswoney ban would be meaningless if state
and local parties were permitted to spend soft mameactivities influencing federal elections.
To this end, Congress incorporated the Levin Amestinmto BCRA precisely for the purpose
of facilitating important state and local party teoregistration” and “GOTV” activities without

compromising BCRA's soft money batrlaintiff Rep. Shays explained:

[T]here is a range of activities that state pargegage in that, by their very
nature, affect both federal and non-federal elestia. such as get-out-the vote
drives or voter registration drives. These adssgi—registering voters to vote in
elections that have both federal and non-federaldidates, or engaging in
activities designed to bring them to the polls tdevfor federal and non-federal
candidates—clearly have an impact on both fedewireon-federal elections.

148 Cong. Rec. H409 (daily ed. Feb. 13, 2002) (EBX 1Rep. Shays further explained that,
under pre-BCRA law:
[S]tate parties [paid] for these “mixed” activitiasing a mixture of both hard and

soft money pursuant to allocation formulae set Ine tFederal Election
Commission. But these allocation rules [had] prowdolly inadequate to guard
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against the use of soft money to influence fedeaahpaigns. Much state party

“party building activity” [had been] directed pripally to influence federal

elections, and all of the party voter activity inably does have a substantial

impact on federal campaigns.
Id. Congress closed this soft money loophole by regyihat state and local parties use federal
hard dollars to pay for “a category of activitiekieh clearly affect federal elections and which
the bill defines as ‘federal election activities.'ld. BCRA’'s Levin Amendment, however,
allows state and local party committees to raisel$uunder their respective states’ campaign
finance laws, up to $10,000 per donor, to pay &atain FEA. See2 U.S.C. § 441i(b)(2). One
of the Levin Amendment’s original co-sponsors, I2n Nelson, explained:

The ability of state parties to carry out tradibractivities such as voter

registration, is another issue addressed by théenL&mendment, which | was

pleased to join as an original sponsor. Statelacal candidates rely on get-out-

the-vote efforts and voter registration activitigsich are usually funded by the

state party. Since this campaign finance reforrh, Iprior to the Levin

Amendment, would have severely limited state paritdoecame apparent that we

needed to ensure that such crucial activities aralpolished as well.
147 Cong. Rec. S3240 (daily ed. Apr. 2, 2001) (BX 1

BCRA'’s legislative history is clear—Congress untierd that state and local party
“voter registration” and “GOTV” activity influence$ederal elections and could undermine
BCRA'’s soft money ban. Accordingly, Congress psigdally brought these activities within the
scope of BCRA, and incorporated the Levin Amendmepecifically to facilitate the
continuation of such important state and local ypaxttivities without compromising BCRA'’s
soft money ban. For this reason, it is unnecestarthe Commission to narrow the reach of

BCRA'’s FEA provisions in order to preserve the impot role of state and local parties.

CONCLUSION

The Court should deny Defendant FEC’s motion fensiary judgment.
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Number 1982-56
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October 29, 1982

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

ADVISORY OPINION 1982-56

James P. Seidensticker, Jr.

Legal Counsel for Congressman Andrew Jacobs, Jr.

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Seidensticker:

This responds to your request for an advisory opimn

behalf of Congressman Andrew Jacobs concerningcapipin of the
Federal Election Campaign Act of 1971, as amenttad Act"), to
the appearance of Congressman Jacobs in a setedsws$ion
advertisements in which he endorses a candidatedal office.
Your request sets forth the following facts: Corsgrean

Andrew Jacobs is the incumbent Democratic Congrassnom the
10th District in Indiana, which is located entire@thin the
boundaries of Marion County, Indiana. Congressna@olds is also
presently a candidate for reelection to Congress the 10th
District in Indiana. He has recently appeared sees of
television advertisements in which be endorses Belaney, a
Democratic candidate for Prosecutor of Marion CpuAt
transcript of the advertisement itself, togethethvai brief
description of the visual, is attached to your esjand

describes the advertisement as follows:

The opening of the spot is a close-up picture

of Ann Delaney with the words across the bottom
"Paid for by the Ann Delaney for Prosecutor
Committee.”

The narrator is reciting: "Ann Delaney is the
Democrat running for Marion County Prosecutor so
you expect the Democrats to recognize her
hardhitting courtroom qualifications.” Marion
County Sheriff Jim Wells, an incumbent candidate
for Sheriff then comes around the corner of the
County Court House and says: "Ann Delaney turns
arrests into convictions. Vote for Ann Delaney."

His name is printed across the picture as he makes
his comments. Then Congressman Jacobs comes down
the steps of the Federal Building v
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"Congressman Andy Jacobs" across the pictur

says: "l think Ann Delaney is one of the best
courtroom prosecutors we've ever had in this
country.” Then the narrator continues, "but would
you expect her opponent to agree which he did when
he said 'she's a tiger in the courtroom.™ There

is a picture of just a blank with a tiger behind

it and it comes back to Ann Delaney's face in
close-up. The narrator continues: "Vote for the

tiger; vote for Ann Delaney."

You state that the advertisement runs approxim&e@lgeconds of
which Congressman Jacobs occupies approximatedgahsls. The
expenditures made to date by the Ann Delaney fosétutor
Committee to run the advertisement total $3,000.

The specific questions presented in your request ar

whether, under the foregoing circumstances, the Belaney for
Prosecutor Committee has made an in-kind contobut
Congressman Jacobs' committee for reelection t@i@ss, and
whether Congressman Jacobs' committee has recamnedkind
contribution and made an expenditure under the Yot also
inquire as to the proper reporting of this activity

The Act defines the term "contribution” as any ,gift
subscription, loan, advance, or deposit of monegngthing of
value made by any person "for the purpose of imitireg any
election for Federal office.” 2 U.S.C. SS 431(8)(A)
Commission regulations make it clear that the t&anything of
value" includes all in-kind contributions. See 1BERC
100.7(a)(1)(iii))(A). The Commission has previoustgognized
that although media or other public appearancesabdidates may
benefit their election campaigns, the person deftpthe costs

of such an appearance will not be deemed to hade ma
contribution in-kind to the candidate absent ancation that

such payments are made to influence the candidgdéeson to
Federal office. See Advisory Opinions 1982-15, 13811980-30,
1980-28, 1978-4, 1977-42, 1977-31 (as qualified\bdyisory
Opinion 1981-37), copies enclosed. In a similaragibn where

an incumbent Member of Congress who was a candidate
reelection endorsed, via a newspaper advertisemeatdidate
for delegate to a national nominating conventibe, Commission
held that the political committee paying for thevadisement
would not be deemed to have made an in-kind caritab to the
Member of Congress' campaign so long as: 1) thegserof the
advertising is to advocate the election of the hatd

receiving the endorsement, rather than that oMamber of
Congress; and 2) the text of the advertisement asipés the
election of the candidate being endorsed, andheotdelection
campaign of the Congressman. See Advisory Opind@9£8.
Under the circumstances described in your reqitakies

not appear that payment of the expenses assougvitethe
appearance of Congressman Jacobs in the advertitemeul
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constitute a contribution -kind by the Ann Delaney f
Prosecutor Committee. You state that the purposieeof
advertisement, as well as of the Congressman'sasgpee
therein, is to endorse and influence the election o

Mrs. Delaney. Moreover, the content of the adventient does
not reflect an intent to influence Congressman bsico
reelection. The advertisement identifies the Cosgrean only as
"Congressman Andy Jacobs". It contains no mentidnsoown
candidacy, does not advocate his election or tfeatef his
opponent, and contains no solicitation of fundiisocampaign.
Accordingly, payment of the costs incurred in cartiom with
Congressman Jacobs' appearance would not constitutekind
contribution to his campaign and would not be réegdde by his
campaign committee.

The Commission expresses no opinion as to thecgtialn,

if any, of the Communications Act of 1934, as anmezhdhe
regulations promulgated thereunder by the FedesairGunications
Commission, or of any other statutes, includingeSkaw, which
are outside the Commission's jurisdiction.

This response constitutes an advisory opinion aonmog
application of the Act, or regulations prescribgcle
Commission, to the specific transaction or actigiy forth in
your request. See 2 U.S.C. SS 4
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J. Curtis Herge, Esq.

Sedam & Herge

8300 Greensboro Drive

McLean, Virginia 22102

Dear Mr. Herge:

This responds to your letter of March 23, 1983 pdeimented
by your letter of April 12, 1983, requesting an i@dvy opinion
on behalf of your client, the National ConservatRaditical
Action Committee ("NCPAC"), concerning applicatiohthe Federal
Election Campaign Act of 1971, as amended ("the)Ats a
proposed Constituent Congratulations Program.

According to your request, NCPAC proposes to predarad
broadcast a series of thirty second television agesabout
incumbent U.S. Senators. These TV spots will bevshia 1983
and 1984. You state that the scripts of the praposessages
will be substantially similar to the following:

Visual Voice

Footage of Member's In (year of election), (name
Inauguralof state) elected (name of

Member) to be its represen-

tative in Washington, D.C. as

(name of state) United States

Senator.

Footage of MemberSince (year of election), U.S.
at Desk Working Senator (name of Member) has
supported legislation to help

(name of state).

Footage of Working(Name of Member) has helped
Laborers bring defense contracts to

(name of state) ... This means

jobs for (name of state) and a

better military for America.

Footage of Member(Name of Member) has fought to
make government more efficient

and less wasteful...saving

the people of (name of st
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tax dollars

Congratulations (name of state),
you've elected a winner.

(Name of Member) works...for
(name of state).

You further state that film footage of the Senatorbe used in
the proposed messages will be obtained from vasousces,
including archives, television stations, and thea®ers
themselves.1/ You indicate that when film footagebtained
from the Senator, or when the Senator cooperatéishooting
of the film, the Senator will be advised as toititended use

of the film, will be provided a copy of the scrigitthe

proposed message, and will have the right to refuse
participate in the program.

In addition, you state that the Constituent Congdadions
Program will be administered without respect todhrdidacy or
prospective candidacy of its subjects, althoughdecline to
state how many of the proposed messages will hateeir
subjects Senators whose current terms of office&r@xp 1985.2/
You note that the Senators will be selected orbdses of
whether, in NCPAC's view, "their records in Congrhave been
commendable." Based on this factual situation, state your
view that the cost of producing and broadcastiegniessages
would not constitute a contribution or an expern@itunder the
Act, and that any such costs should be considergdas
disbursements and reported by NCPAC as such.

1/ With respect to film footage secured from areliwor
television stations, it is not clear from your requwhether

any coordination, consultation, or contact with Senator would
be necessary in order to use such film in the NCRAIgram. Nor
does the request indicate whether, even if nogatdry, such
coordination would nevertheless occur.

2/ In your letter of April 12, 1983, respondinggoestions
posed by the Office of General Counsel by lettedmfl 4, you
declined to state the number of Senators, andxieagion

dates of their current terms, who will be featuirethe
described NCPAC program.

The Commission notes initially that all of the sedif of

the proposed broadcasts are incumbent members &f. 8
Senate.3/ In addition, on the basis of your requesst
supplemented, the Commission further assumeshbairincipal
if not sole focus of the program will be Senatof®ge terms of
office expire in 1985. (See footnote two.) Of tfEeSEnators
whose seats are up in 1984, two have publicly anced that they
will not be seeking reelection. The remaining 3¥ehaither
filed statements of their 1984 candidacy pursua2 t).S.C.

SS 432(e) and (g), or have raised contributiomaaae
expenditures with respect to 1984 which, in theregate, exces
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$5,000, thereby triggering 1984 candidate stathasTfo
purposes of this opinion the Commission will assuna all of
the subjects of the proposed broadcasts are clyrartdidates
under the Act.4/

Under the Act and Commission regulations, the term
“"contribution” means any gift, subscription, loadyance, or
deposit of money or anything of value made by agrg@n for the
purpose of influencing any election for Federaioaff 2 U.S.C.
SS 431(8); 11 CFR 100.7(a)(1). Similarly, the téaxpenditure”
is defined to include any purchase, payment, tistion, loan,
advance, deposit, or gift of money or anything alire, made by
any person for the purpose of influencing an ebector Federal
office. 2 U.S.C. SS 431(9) and 11 CFR 100.8(a)tbntributions
to candidates whether made in monetary form oind kre
subject to limitation under 2 U.S.C. SS 441a(a)rédoer, under
SS 441a(a) (7) (B) (i), expenditures by any peisaooperation,
consultation, or concert with a candidate are ctered
contributions to that candidate and accordinglytiichas
contributions under SS 441a(a)(1) or (a)(2) toeithil,000 or
$5,000 respectively.

The question presented by your request is whetdngnpnts

by NCPAC for the proposed Constituent CongratutegiBrogram

3/ In your letter of April 12, 1983, you state tiNCPAC
presently proposes that only members of the UrStates Senate
be featured in the program.

4/ In view of the assumed 1984 candidate stattiseoSenators
to be included in the NCPAC program, the Commissioas not
reach or address, either explicitly or by implioatiany issues
with respect to whether expenditures for the predgeograms
would in other circumstances result in candidadéust or be
attributed to the $5,000 thresholds for candidt&ttus, under 2
U.S.C. SS 431(2) and 11 CFR 100.3(a).

would be considered as having been made for th@oparof
influencing a Federal election and would therefaestitute

both expenditures and contributions in-kind undierAct if made
in coordination or consultation with a candidate.tfie extent
that coordination or consultation with the subj@enators will
take place in order to obtain film footage for us¢he

broadcasts or for other purposes incident to thgstiprogram,
and in light of the facts presented in your reguibst
Commission concludes that any payments for theqa®g messages
would constitute expenditures by NCPAC and contrdns in-kind
to the featured candidates. See 2 U.S.C. SS 441HE) On the
other hand, to the extent film footage for the pamg does not
consist of "campaign materials” and is obtainedfréarchives"
or "television stations"5/ without any cooperatioansultation,

or contact with the subject Senator or any of hiser agents,

and to the further extent the program is othenwiggemented
without such involvement by the subject Senataror of his o
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her agents, then payments for the subject progranidmnot com
within 2 U.S.C. SS 441a(a)(7)(B) and thus would met
contributions in kind. Such payments would, howeber
reportable disbursements by NCPAC. 2 U.S.C. SSk}@%(and
(b)(6)(B), 11 CFR 104.3(b)(3).

The Commission reaches this conclusion for a nuraber
reasons. First, NCPAC's status as a political cdateamwithin
the purview of the Act, and as a "political orgatian” for
Federal income tax purposes, see 26 U.S.C. SS)523u(mort the
inference that its payments to produce and broatltagproposed
messages are for the purpose of influencing thd Bahate
elections. The purpose and functions of an orgénizal entity
are material and relevant to the Commission's chearaation of
the underlying purpose of a specific activity oogmam of that
entity. See Advisory Opinion 1978-56, copy enclgsedvhich
the Commission held that a national organizatierfsenses
incident to the activities of a candidate, whichpluesued in

his capacity as chairman of the organization tichhadt
participate in Federal elections, would not be wered
contributions to the candidate or expenditureshiey t
organization to influence his nomination.

5/ Since your request, as supplemented, neitherides nor
explains the circumstances under which NCPAC magioilm
footage from "archives" or "television stationsgr mgives the
original source and content of such footage, thex@ssion does
not reach any issues and expresses no opinion rcomgehe
application of 2 U.S.C. SS 441a(a)(7)(B)(ii) to theject
program.

In addition, the content of the proposed messaghsdte

that an election influencing purpose undergirdspitogram.
Each 30 second spot will prominently feature viftsatage of a
Senator with mention of his or her name five timese spots
include eight verbal references to the State remtes by the
Senator and make explicit, complimentary commeoitgatulating
the electorates in those states for electing timatdein a

prior election. The fact of a previous electiomisntioned

three times. These specific references to the Sepat

identity, home state, past election, and commerdsdaivice to
the state are in marked contrast to the cryptioegdized
mention of issues that occurs in the spots. Compduesory
Opinion 1977-54 (copy enclosed), in which the Cossiain held
that funds contributed by corporations (and othergdvocate
opposition to ratification of the Panama Canalttesawvould not
be considered contributions, even though the iaslvecacy
campaign was headed by a Congressional candidatayge the
focus of the issue advocacy was not limited tocthredidate's
electorate, and the issue advocacy campaign wasondtined with
electioneering by the candidate. For other examgfies
activities held not to be for the purpose of inflamg al
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election, even though involving the participatidrac

individual who was a candidate at the time, seeigaty Opinions
1978-4 and 1982-56, copies enclosed. Moreovettjrtiag of the
proposed broadcast, which will be shown duringdigéteen
months prior to the 1984 general election, is asmotbature of
the program supporting the view that the messagebenfor the
purpose of influencing a Federal election.

Finally, the Commission notes that the activityjuestion

does not appear to have any specific and significan-election
related aspects that might distinguish it from &dec

influencing activity. No such characteristics héeen

identified by the requestor. This contrasts shawptia

situations considered by the Commission in seyatat advisory
opinions. For example, in Advisory Opinion 1981{8@py
enclosed), the Commission held that where the [s@rpban
activity (in that case a public discussion prograoderated by a
Congressman) was not to influence the nominaticglemtion of a
candidate for Federal office but rather was in @mtion with

the duties of a Federal officeholder, paymentsatbrertising or
sponsorship would not result in a contribution xpenditure
under the Act. Similarly, in Advisory Opinion 1988 (copy
enclosed), the fact that the purpose of a candgdappearance
was to make an appeal for funds for a charitaldapolitical
purpose was central to the Commission's holdingrtba
contribution to the candidate resulted from suclagpearance.
See also Advisory Opinion 1977-42 (copy enclosetijch
recognized that an individual who was also a caatdidould,
under certain conditions, pursue employment witincadcast
station that would not be viewed as having an iglect
influencing purpose.

Thus, the Commission has recognized that even thoegain
appearances and activities by candidates may hewtoa
related aspects and may indirectly benefit thectabn
campaigns, payments by non-political committeetiestio
finance such activity will not necessarily be dedrteebe for

the purpose of influencing an election. The instase is,
however, distinguishable from the cited opinionse TCommission
concludes that the proposed messages to be finlydd@PAC are
designed to influence the viewers' choices in aotin, and
therefore the payments to produce and broadcalstmsograms
must be considered to be for the purpose of intlurgna Federal
election. See Advisory Opinion 1980-106 (copy egsett).
Moreover, to the extent the stated coordination@mrdultation
occurs in obtaining the film clips for NCPAC's utieg
expenditures will also result in contributions b RAC to the
respective Senate candidates who are featureco{glautions,
the expenditures will be limited by 2 U.S.C. SS&#&). See 2
U.S.C. SS 441a(a)(7)(B) and compare Adwsory O|Dlr11981 -44.,
This response constitutes an advisory opinion qong
application of the Act, or regulations prescribgcle
Commission, to the specific transaction or actiggy forth i
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your request. See 2 U.S.C. SS 4

http://ao.nictusa.com/ao/no/830012.f 2/13/200



EXHIBIT 3



Federal Election Commission Advisory Opinion Numb@8¢-22 Pagel of 9

Federal Election Commission Advisory Opinion
Number 1988-22

Back to Federal Election Commission Advisory Opirsicdsearch Page

Federal Election Commission Main Page

July 5, 1988

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

ADVISORY OPINION 1988-22

J. Miles Reid

McCormick, Barstow, Sheppard, Wayne a Carruth

P.O. Box 24013

Fresno, California 93779-4013

Dear Mr. Reid:

This responds to your letters of March 31 and May988,
requesting an advisory opinion on behalf of the S@aquin
Valley Republican Associates ("Republican Assosigteoncerning
application of the Federal Election Campaign Ac1871, as
amended (the "Act"), and Commission regulationgraposed
activities involving operation of a library, pulditon of a
newsletter, and sponsorship of debates and lunsheon

Your letters explain that Republican Associates mon-profit,
non-member, mutual benefit corporation under Calito

law, and is prohibited by its charter from engagmfpusiness
activities." You state that Republican Associatea tax
exempt "political organization” under section 527he Internal
Revenue Code, and that all of its income has beetax-exempt
functions, but that its charter does not perntib kndorse or
financially contribute to political candidates.1élY also state
that Republican Associates may eventually seekange its
status from a section 527 organization to a se&iit{(c)(4)

1/ The term "Political organization" is defined thye Code as "a
party, committee, association, fund, or other oizgtion
(whether or not incorporated) organized and opdrpatenarily for
the purpose of directly or indirectly accepting tdyutions or
making expenditures, or both, for an exempt fumctibexempt
function” is defined as "influencing or attemptitaginfluence

the selection, nomination, election, or appointnedrany
individual to any Federal, State, or local publiiog or office

in a political organization ..." 26 U.S.C. SS 52{{¢and (2).

organization under the Code. As a 501(c)(4) orgdiun,
Republican Associates would be precluded by thergén
prohibitions of 2 U.S.C. SS 441b from financinghaty "in
connection with" Federal elections from its genewjporat
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treasury. A section 501(c)(4) organization may, éeer, mak
expenditures and contributions to influence Fedeleadtions
through a separate segregated fund. 2 U.S.C. S82). See
Advisory Opinion 1984-17.

You state that Republican Associates was formethf®r

express purpose of promoting political ideas, ihia&s "no

ties" to any political party and, as previouslyethtthat it is
"unable to endorse or make financial contributitmany

political candidate.” Republican Associates' "Aggcof
Incorporation” describe its "specific purpose" as\g "to help
elect more Republicans to office by enhancing $icamtly the
visibility of the Republican Party, Republican ide&epublican
thought and Republican personalities within the Zaquin Valley
of California."

You propose to engage in four types of activitiest tas
discussed below, may involve the providing of sdraeefit to
candidates for Federal office: publication andrdbstion of a
Periodical newsletter, sponsorship of luncheonsnsprship of
debates and operation of a "campaign” library. #skiwhether,
under the Act and regulations, the financing ohsactivities by
Republican Associates would constitute "contrilbnsioto

or "expenditures” on behalf of any candidates &uld¥al office,
and, if it finances such activities, whether retegf

Republican Associates would constitute "contribnsioto it.
Under the Act and Commission regulations, the term
"contribution” means any gift, subscription, loadyance, or
deposit of money or anything of value made by agngpn for the
purpose of influencing any election for Federalaeff 2 U.S.C.
SS 431(8)(A); 11 CFR 100.7(a)(1). Similarly, themé'expenditure”
is defined to include any purchase, payment, tistion, loan,
advance, deposit, or gift of money or anything alire, made by
any person for the purpose of influencing any eector Federal
office. 2 U.S.C. SS 431(9)(A); 11 CFR 100.8(a)@9ntributions
to candidates, whether made in monetary form okital," are
subject to limitation under 2 U.S.C. SS 441a(a)rédoer,
expenditures by any person in cooperation, cortsuttar concert
with a candidate are considered contributions &b ¢andidate.

2 U.S.C. SS 441a(a)(7)(B)(i).

Your questions necessarily raise another issubeif

proposed activities or any other activities engagduy
Republican Associates are considered to involvéribanions or
expenditures "for the purpose of influencing argcgbn for
Federal office" under the Act and are made or weckin amounts
in excess of $1000 in a calendar year, Republicssoéiates would
then be subject to registration and reporting nexpents as a
"political committee” under the Act. 2 U.S.C. SSL88(a); 11 CFR
100.5(a).2/ For purposes of this opinion, the Cossion is not
treating Republican Associates as a subordinaterstie® of a
State committee of a political party (see 2 U.&6.441a(d)) or a
local committee of a political party (see 2 U.SSS. 431(4)(C);
431(8)(B)(v), (x), (xii); 431(9)(B)(iv), (viii), (x)). See als

http://ao.nictusa.com/ao/no/880022.f 2/13/200



Federal Election Commission Advisory Opinion Numb@8¢-22

11 CFR 110.7(b), (c); 100.5(e)(4); 2 U.S.C. SS 44d)8) ; 11 CFI
100.5(g).

Your request also broadly raises the question atiadr
Republican Associates falls within the exemptianfrthe Act's
prohibition against corporate contributions or exgiures "in
connection with" federal elections prescribed by thS. Supreme
Court for independent spending by certain incorfgat golitical
organizations. FEC v. Massachusetts Citizens ffa, lLinc.,

107 S.Ct. 616 (1986) ("MCFL"). See 2 U.S.C. SS 44dur
description of Republican Associates generallykisabe three
features” of MCFL that the Court found "essentialits

holding: 1) formed for the express purpose of priangopolitical
ideas and not engaged in business activities, \hyao
shareholders or other' persons affiliated so &ste a claim on

2/ Commission regulations permit a political comegtthat
finances political activity in connection with Fedk State and
local elections to either establish a separaterfaédecount

that is used for all its receipts and disbursemienederal
elections or to establish a political committee thidl receive
only contributions subject to the prohibitions dingitations of
the Act. 11 CFR 102.5(a)(1). Where a political cattee
establishes a separate Federal account, such amachall
comply with the registration and reporting requiesns of the
Act. See generally 11 CFR Parts 102 and 104. Qumigd subject
to the prohibitions and limitations of the Act dHa¢ deposited
in such separate Federal account. 11 CFR 102.5(&)(2
disbursements, contributions, expenditures, antsteas by the
committee in connection with any Federal electioallsbe made
from its Federal account. Moreover, no transferg beamade to
the Federal account from any other account maietbiby such
organization for the purpose of financing activityconnection
with non-federal elections. 11 CFR 102.5(a)(1).sBant to

11 CFR 106.1(c) ,administrative expenses shalllbeaed
between the Federal account and any other accaaintamed by
the political committee for the purpose of finamgarctivity in
connection with non-federal elections. 11 CFR 1G9 @®&)(i).

its assets or earnings and 3) not established bgauepting
donations from, business corporations or laborms{@nder one
of two hypothetical "alternatives” that your requeoposes for
your sources of funding). MCFL, 107 S.Ct. at 631.

The Commission concludes, however, that Repubicsociates

would not be entitled to the exception drawn in MGRat exempts

"independent” spending of voluntary political orgaions from
either the prohibitions of SS 441b or the requireta®f
registering and reporting a "political committeEirst, the

Commission observes that some of Republican Assstiproposed

activity on behalf of candidates would not be "ipeedent
expenditures,” but rather would involve coordinatwith
candidates and result in -kind contributions" to candidat:
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Second, and more importantly, the Court in MCFL addressin
political organizations "that only occasionally egeg in
independent spending on behalf of candidates&tld30. The
Court stated:

[S]hould MCFL's independent spending become
so extensive that the organization's major
purpose may be regarded as campaign activity,
the corporation would be classified as a

political committee ... As such, it would
automatically be subject to the obligations

and restrictions applicable to those groups
whose primary objective is to influence

political campaigns.

Id. Therefore, Republican Associates will be regdito
register a political committee, or register itssdfa political
committee, if its proposed activity, or any othefifcal
activity it conducts, constitutes contributionsespenditures
under the Act and crosses the $1000 per year thlceSh

1. Republican Associates Newsletter

Republican Associates proposes to publish andlaliséra
monthly or quarterly newsletter that will discussitcal
events and activity that may be of interest to sugps of the
Republican party, including discussions of candidatnd
campaigns for Federal office and opportunitiesrieolvement in
such campaigns. As your request suggests, ancethaetter
examples you provided indicate, discussions of icitels may

3/ The Commission notes that its regulations spediy allow
political committees to incorporate "for liabilipurposes
only." 11 CFR 114.12(a). See 26 U.S.C. SS 527(e)(1)

not, or need not necessarily, include statemendstoial
endorsement or explicit advocacy, but may includeements
generally supporting or promoting Republican caathd or
criticizing their Democratic opponents. The newslewill also
regularly feature a calendar which lists meetinys events
sponsored by various candidates for Federal arat ethctive
offices, by political party organizations, and bggblican
Associates itself. Republican Associates will distre the
newsletter to persons who are contributors, whe ediended
previous Republican Associates' events, and whoraspects for
contributing or attending in the future.

Preliminarily, the Commission notes that the praubs
newsletter would not appear to fall within the eptoen to the
definition of "expenditure” known as the "pressmapéon.”

2 U.S.C. SS 431(9)(B)(i). It does not seem fromryaescription
that the newsletter would be a regularized peraidieriving
revenues from subscriptions or advertising, butera free
communication that Republican Associates will seatitc
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encourage continued or potential financial and iigiona
support from among the general public. See Advi§ypinion
1980-109. Furthermore, if Republican Associatetvities
trigger registration and reporting requirementa aslitical
committee under the Act, the express statutorydagg of the
"press exemption" excludes publications of polltmammittees.
Also, Commission regulations state that expendstanade on
behalf of more than one candidate shall be ateibhih each
candidate in proportion to, and shall be reportecetlect, the
benefit reasonably expected to be derived. 11 AFR1{a). In
previous advisory opinions involving political padommittee
newsletter activities, the Commission concluded gha@asonable
allocation basis would be the percentage of colurahes or space
in the newsletter which pertained to Federal ebastior
candidates for Federal office. Advisory Opinion813 and
1978-46. Accordingly, payment for costs associatghd those
candidate-related statements or references in Regnb
Associates' newsletters that should be attribugdeeteral
candidates as "contributions” or "expenditures asrile Act
should be allocated to those candidates or to arbkthccount,”
as discussed below, based on column inches inethsletter or on
some other reasonable basis that reflects the ibes@$onably
expected to be derived.

The Commission concludes that differing legal consaces
will result under the Act and regulations for catate-related
statements or references appearing in the propusesletters,
depending upon the nature of the statement anchehstich
statement is made in coordination with the Fedemaatlidate

to whom the statement refers. As described belooget
consequences determine whether the costs incurigablishing
the newsletters containing such statements orenredess will be
considered to be contributions to or expenditurebehalf of,
and, therefore, allocable to, candidates for Fedéfiae, and
further determine if or how such costs must be megloto the
Commission and whether those costs count towarthtieshold for
incurring political committee obligations.

a. Independent expenditures.

If statements, comments or references regardiraglgle
identified candidates appear in the newsletterexmaessly
advocate their election or defeat, or solicit ciniions on

their behalf, and such communications are not matktethe
cooperation, consultation or prior consent of,tdha request
or suggestion of, the candidates or their agemés) the
payments for the allocable costs incurred in makieg
communications will constitute "independent expanéis” on
behalf of the identified candidates. 2 U.S.C. S§(43); 11 CFR
109.1. See Advisory Opinion 1979-80. All such pagtseount
toward the $1000 political committee thresholdriegistration
and reporting requirements, since they constitexpénditures”
on behalf of candidates under the Act.

If such expenditures on behalf of any one candidatee
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$250 and Republican Associates has not otherwigkfigd or doe
not thereby qualify for reporting obligations apditical
committee, then the payments must be reportedttar ler other
communication to the Commission as an "indepenelgpénditure” on
behalf of that candidate or candidates; if sucleexlfures on
behalf of any one candidate do not exceed $250Rapdiblican
Associates does not qualify for reporting obligas@s a

political committee, then no reporting obligatieimcurred on
the basis of that activity alone. 2 U.S.C. SS 44jand (2);

11 CFR 105.4 and 109.2.

If Republican Associates qualifies for reportindigdtions

as a political committee, such payments to anygreagjgregating
in excess of $200 in a calendar year must be regpamn
Schedule E as itemized "independent expenditumegiebalf of
that candidate or candidates, and such paymeatsytperson not
exceeding $200 in a calendar year must be reportegthedule E
as unitemized. 2 U.S.C. SS 434(b)(6)(B)(iii); 11RCF
104.3(b)(3)(vii).

b. In-kind contributions.

If statements, comments or references regardiraglgle
identified candidates appear in the newsletteraardnade with
the cooperation, consultation or prior consenboft the

request or suggestion of, the candidates or tlgeints,
regardless of whether such references contain ésgpdvocacy”
or solicitations for contributions, then the payrnfem allocable
costs incurred in making the communications wilstitute
"expenditures” by Republican Associates and "irdkin
contributions" to the identified candidates. 2 @.S.

SS 441a(a)(7)(B) . All such payments count towhaed%1000
"political committee” threshold for registrationcareporting
requirements.

As presented by your proposed and sample newsletter
reportable "in-kind contributions" to candidatesulebinclude
those instances where," in coordination with caaids,
newsletters contained substantive statements dnfanaring a
candidate or criticizing his opponent or containeférences to a
candidate's campaign events in a scheduling fealbee
Commission bases its conclusion on the presumghminthe
financing of a communication to the general pubiit, within the
"press exemption," that discusses or mentions didate in an
election-related context and is undertaken in doatebn with

the candidate or his campaign is "for the purpdsefluencing a
federal election." See Advisory Opinion 983-12. Isac
communication made in coordination with a candigaissumptively
confers "something of value" received by the caatdido as to
constitute an attributable "contribution,” evenugb the value

of the benefit so conferred may be relatively mir@iven the
nature and purposes of your organization as destiibyour
request, it is unlikely that such a presumptioa 8purpose of
influencing a Federal election” could be rebuttethweference
to newsletter activity undertaken in coordinatiothwredere
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candidates. Compare Advisory Opinions 1-56 and 197-56.

c. Expenditures lacking express advocacy or coatitin.

If statements, comments or references regardirgglgle
identified candidates appear in the newslettercaindot
expressly advocate their election or defeat, nbciso
contributions on their behalf, and such communicetiare not
made with the cooperation, consultation or priarsemt of, or at
the request or suggestion of, the candidates ordgents, then
the payment for allocable costs incurred in makivese types of
communications will constitute operating expensasegally
allocable to federal political activity. Payments $uch
communications are not specifically allocable todidates, since
they lack "express advocacy" or a solicitationdontributions

S0 as to constitute "independent expenditures,'lasid
coordination with a candidate in their making, oy ather
indicia of receipt, so as to constitute "in-kinchtributions."4/
Expenses associated with these communicationstheless
constitute "expenditures” for federal politicaligity within

the meaning of the Act, so as to count toward tigigal
committee threshold and to require reporting if g a
political committee.

Payments for these communications that are alledabl

federal political activity must be made from fundssed
permissibly under the Act and regulations. 11 CBR.A(a). If
Republican Associates has qualified as a politoahimittee, or
crosses the $1000 threshold by engaging in thigiycipayments
for these communications must be made from a stpkaderal
account or from a political committee which hasegted only
contributions subject to the prohibitions and letibns of the
Act. 11 CFR 102.5 (a)(1). If Republican Associatess not
qualify as a political committee and does not nama federal
account, it must be able to demonstrate througlfasonable
accounting method that sufficient funds permissibider the Act
were received by it to permit payments for thesamainications.
11 CFR 102.5(b)(1)(ii).

Republican Associates Sponsored Luncheons

You state that Republican Associates will sponsontimly
luncheons for those persons who receive the neesslet
Republican Associates will charge attendees an abtbat covers
the cost of the lunch and the facilities and wdkek any excess
revenue. The luncheons will feature speakers, siméom may be
candidates for Federal office. Candidates will benptted to
make their literature available, but no campaigst@s or other
political decorations will be permitted in the fistgi

Additionally, Republican Associates will requestitcandidates
not solicit contributions, but will permit reque$ts campaign
volunteers.

A payment of costs to sponsor and finance publpeamnces
by candidates for Federal office that are "campaajated" is
considered made "for the purpose of influencingdraidelections
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4/ The previously cited opinions regarding allocatof

newsletter expenses to candidates, Advisory Opgi®@81-3 and
1978-46, involved political party committees, folniah
coordination with candidates is presumed and "ieddpnce"
precluded. See FEC v. Democratic Senatorial Campgaagmmittee,
454 U.S. 27, 28, n.1, (1981).

and to constitute a "contribution” to or "expendilon behalf
of such candidates, unless such payment is spatifexempted
by the Act or regulations. See Advisory Opinion88:37 and
1986-26. As sponsor of these luncheons, Repubhsanciates
appears to be responsible for payment of the esstisciated with
the event and will keep any profits and, presumatilyer any
shortages arising out of the receipts from lunchettendees.
The Commission has considered the nature and pespisan
event sponsored by a group and involving the agaréicipation
of a candidate for Federal office to determinauglsan event is
campaign-related. The Commission has stated tlaat évent
involves (i) the solicitation of political contritions or

(ii) the express advocacy of a candidate's eledratefeat,

then the event would be viewed as a campaign deettie purpose
of influencing a Federal election; the Commissias hlso
concluded that the absence of express advocaoyiotaions
will not preclude a determination that public apj@aes are
campaign-related. See Advisory Opinions 1986-384183,
1982-50, and 1982-16.

The active participation by candidates for Fedeffate as
featured speakers at luncheons sponsored by Repulfissociates
would involve coordination with the candidate i tbroviding to
and receipt of a benefit for the candidate. Payroétite costs
of such an appearance would presumptively constaut
“"contribution” by Republican Associates to the ddate. Given
the nature and purposes of your organization awiteesl in your
request, it is unlikely that such a presumptioa 8purpose of
influencing a Federal election" could be rebuttethweference
to your sponsoring of candidate appearances. Cavfurisory
Opinions 1931-37, 1981-26, 1930-89 and 1978-4. lRaysfor
luncheon expenses constituting "contributions"g@ndidates
would, of course, count toward the $1000 thresfmidjualifying
as a political committee and be reportable.

Republican Associates Sponsored Debates

Republican Associates proposes to sponsor andcinaebates
between candidates for Federal office. In advarteeodebates,
you will request that candidates not make any gation for
contributions, but candidates will be permittedrtake requests
for campaign volunteers.

Commission regulations provide that payments magde b
qualified non-profit corporation to finance a nortgsan
candidate debate are exempted from the definition o
"contribution” or "expenditure” under the Act. 1EFR
100.7(b)(21) and 100.3(b)(23). See also 11 CFR1BLan(
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114.4(e). Your request indicates that you are "mopiating
seeking status as a 501(c)(4) organization" buhatgresently
a qualified nonprofit corporation within this exetiap.
Therefore, sponsorship by Republican Associateebates
involving candidates for Federal office would bexsidered in the
same manner as sponsorship of candidate appealasmssed
above), with an increased likelihood that such apgeces would
be viewed as campaign-related and that paymeffisitbsuch
appearances would constitute "contributions" toptheicipating
Federal candidates.

Republican Associates Library

Republican Associates proposes to maintain a itmamposed
of publications concerning "campaign management"cippings
from newspapers and other periodicals related litiqad events,
personalities and issues. Republican Associatésisd obtain
lists of campaign contributors and registered wfeym public
records and make those lists available to intedgstesons.
Although use of library materials will be free dfarge to all
registered Republicans, persons using the librargtpay for all
copies requested, and Republican Associates wikoduct any
research activities on behalf of candidates.

The Commission concludes that funding of a "campaligprary
by Republican Associates would constitute genataliaistrative
expenses, incurred in the context of its day-to-@jagration, and
not "contributions" or "expenditures" attributalbbeany
particular Federal candidate. See 11 CFR 106.E(Republican
Associates meets the threshold for "political cottesl’ reporting
obligations, the operating expenses incurred byuBlegan
Associates to maintain the library would requidedtion
between federal and non-federal functions on aoredde basis,
and must be so reported. See 11 CFR 106.1(e). MHoalale
federal share of such expenses must be paid frodsfraised
permissibly under the Act and regulations for ficiag federal
political activity, and made from a separate fetacaount or as
a political committee which has accepted only abations
subject to the prohibitions and limitations of thet. See

11 CFR 102.5. Furthermore, the Commission concltiusf
Republican Associates provides additional libragviges for a
federal candidate that result from the request abordination
with such candidate, any additional expenses iedumn providing
such services would be attributable to that caridida an
in-kind contribution. See 11 CFR 106.1(a) and 1@9.1

This response constitutes an advisory opinion aonog
application of the Act, or regulations prescribgcle
Commission, to the specific transaction or actigiy forth in
your reques
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Federal Election Commission Advisory Opinion
Number 1990-5

Back to Federal Election Commission Advisory Opirsicdsearch Page

Federal Election Commission Main Page

April 27, 1990

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

ADVISORY OPINION 1990-5

Margaret R. Mueller
8848 Music Street
Novelty, Ohio 44072

Dear Ms. Mueller:

This responds to your letters dated March 12, 1886,March 24,
1990, requesting an advisory opinion concerningagyaication of

the Federal Election Campaign Act of 1971, as amerftthe Act"), and
Commission regulations to publication of a newsletiscussing

public policy issues during your campaign for Fedleffice.

You state that you are a Republican candidaten®tLS. House

of Representatives in the 11th District of Ohiod éimat you also ran

for that seat in 1986 and 1988.1/ Since March &1 MMusic Street
Publishing Company, which you own, has been puipigsh monthly
newsletter called "SPEAKOUT!" You state the newsleis intended to
provide a non-partisan forum for persons whom yet during the 1988
campaign for Congress to speak out on communitygandrnmental
problems and issues of general public interest.

Articles appearing in the newsletter have includpohion pieces
(including many written by you) dealing with difeet issues of
public concern, such as drug use, taxes, toxicexadstnup and other
environmental matters, and, in particular, Congoesd term
limitation. Some articles specifically refer to ptems in the 11th
Congressional District or the northeast corner lilo2/ You write

1/ Your Statement of Candidacy and a Statement of
Organization for the 1990 election campaign weceired
by the Clerk of the House on March 27, 1990. Itegyp
from your filings that your principal campaign coritiee
for the 1986 and 1988 elections will continue todiior
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as your principal campaign committee for 1¢

2/ For example, the February, 1990, issue contains
article on the growing of marijuana in the district
entitled "11th District Shocker," and a questionaai
which includes a question making reference to toxic
waste dumps in the 11th District.

monthly editorials expressing your views that atemded to
encourage differing responses. Newsletters alstacohumor pieces,
lists of little known facts, investment advice asttler miscellaneous
information, and most issues have also includedtize of a
SPEAKOUT! meeting to be held each month.

The newsletter has contained several articles daggar
Congressional term limitation that were reprinteahf other sources
and headlined with the title of an organization edrfCoalition to
End the Permanent Congress."3/ You have also maolian article
soliciting donations to the group and an editonigtten by you
endorsing the group's positions on issues. Yowseayish to
continue to use the name of the organization im#wesletter.

You state that newsletter publication has beenddru; your
personal funds and through the sale of advertises#rAccording to
the newsletters' masthead, a subscription may tmhased at a price
of $20 for 12 monthly issues.

You say you "want to keep the paper going becdusgust

catching on after a year," and that you would cargipublishing the
newsletter regardless of whether you are elect&btmress. You
state that, during the present campaign, you waékep it nonpartisan
and probably emphasize local and state issuessuaiber does not
get clouded with federal issues which might beteelao my running."
It appears, therefore, that you wish to continuerymublication as

an activity unrelated to the campaign.

You ask whether you may continue publishing thesietter during
your 1990 campaign for Congress. Your request sdtse question of
whether the Commission considers operating expesfgasblishing your
newsletter to be expenditures for the purposefafencing a Federal
election under the Act and, therefore, whether paysifor such
expenses by any person constitute contributioasHederal candidate
under the Act. 2 U.S.C. Sc431(8)(A)(i) and Sc43|Y)); 11 CFR

3/ You describe the organization, of which you atsard
member, as a bipartisan group advocating the hignidif
Congressional tenure to 12 years, outlawing palitaction
committees and cutting the franking privilege. Yatate
that the Coalition "has no money to support anydate'
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but "would favor anyone who would End the Perma
Congress." The Commission assumes from your deiarip
that the Coalition is not engaged in supporting the
election or defeat of specific Federal candidatesia

not a "political committee" under the Act.

4/ You state that "no big corporations” have plaadsl and
that the advertisers have been small businessesiéw of
the newsletters submitted by you indicates thatraber of
advertisements have been paid for by corporations.

100.7(a)(1) and 100.8(a)(1).5/ Your inquiry presghe Commission
with the difficult task of reconciling your statas a candidate for
Federal office with the assertedly nonpartisan neaddl your proposed
newsletter publication and distribution activity.

The Commission has frequently considered whetheicpiar

activities involving the participation of a Fedecaindidate, or
communications referring to a Federal candidasyltén a

contribution to or expenditure on behalf of suataadidate under the
Act. The Commission has determined that financughsactivities

will result in a contribution to or expenditure bahalf of a

candidate if the activities involve (i) the solatibn, making or
acceptance of contributions to the candidate's aesgnpor (ii)
communications expressly advocating the nominaggattion or defeat
of any candidate. Advisory Opinions 1988-27, 19861886-26,
1982-56, 1981-37, 1980-22, 1978-56, 1978-15, 19V &l 1977-42. The
Commission has also indicated that the absencalioftations for
contributions or express advocacy regarding camekdaill not
preclude a determination that an activity is "caippaelated."
Advisory Opinions 1988-27, 1986-37, 1986-26, 1984afhd 1983-12.

In prior opinions, the Commission has concluded toatributions
or expenditures for Federal candidates would rsiltén
circumstances involving candidates serving as pbesons of
political, charitable and issue advocacy organiregi(Advisory
Opinions 1978-56, 1978-15, and 1977-54, respeglivalcandidate
appearance endorsing a candidate for local officelevision
advertisements (Advisory Opinion 1982-56), andredadate hosting a
radio public affairs program (Advisory Opinion 1942). The
Commission has rarely faced the question of whethedidate
involvement is campaign-related, however, in thetufal context of
activity sponsored or funded by the candidate pexbn6/

5/ The publication of a newsletter or small newsrap
raises the issue of application of the exemptiomfr
treatment as an expenditure or contribution for
newspapers, magazines or other regularly published
periodicals ("press exemption”). 2 U.S.C.
Sc431(9)(B)(i); 11 CFR 100.7(b)(2) and 100.8(b)&®¢
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Advisory Opinion 198-109. The express statutory langL
of the exemption, however, excludes publicationseavby
the candidate. By its own terms, the "press exampti
would not be applicable to your newsletter underftcts
you have presented.

6/ Advisory Opinion 1978-72 involved a candidateowh
proposed to publish and sell pamphlets, on a natamn
basis, that set out his views on several philogs@bhi
guestions. The Commission concluded that receipts f
sales of the pamphlets would not constitute coatigins
under the Act, nor would payments by the candibate
expenditures, as long as the contents of the paatgphl
and advertising for them, did not include solicdat

for the candidate's campaign or express advocattyeof
election or defeat of any clearly identified

In Advisory Opinion 1983-12, the Commission revieMagegroup's
proposal to produce and air television commerdhes included
footage of particular U.S. Senators, comments abh@&@enator's record
in office and a message congratulating the citizériee appropriate
state for having elected their Senator. The Comamssbserved in
that opinion:

... the Commission has recognized that even
though certain appearances and activities by
candidates may have election related aspects
and may indirectly benefit their election
campaigns, payments by non-political committee
entities to finance such activity will not
necessarily be deemed to be for the purpose of
influencing an election.

The Commission distinguished its prior opinionsdmclude, however,
that the portion of the proposed activity involviparticipation of
candidates or their campaigns in providing the filmtage would
render advertisements produced and aired in cobgenaith the
candidates contributions for the purpose of infieg those
candidates' elections under the Act. Several faeleanents
presented in that request were signficant in then@ission reaching
its conclusion: the requestor was a political cottewiactively
engaged in making contributions to or expenditaredehalf of
candidates; the content of the proposed advertisiegsages made
reference to the Senators' previous election amdaaters' role in
electing a praiseworthy officeholder; the ads werke run during
the time period preceding the 1984 elections; aedttivity in
guestion "[did] not appear to have any specific sigdificant
non-election related aspects that might distingitiflom election
influencing activity." Compare Advisory Opinion 1433
(Congressional candidates of one political parytéd to speak at a
meeting of an incorporated trade associat
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The significance of candidate involvement in atyivor which at
inference of campaign purpose could be drawn wasradted by the
Commission in Advisory Opinion 1988-22, involvingpposed newsletter
activities by a partisan organization. The Comroisslescribed the
following legal consequences of activity undertakenoordination

with a candidate's campaign:

If statements, comments or references
regarding clearly identified candidates appear
in the newsletter and are made with the

(Footnote 6 continued from previous page)

candidate. The Commission viewed receipts frometigeavor
as "earned business income," and noted the regisesto
assertion that "very little of the proceeds or ficdi

effect would be applicable to [his] local campaign.

cooperation, consultation or prior consent of,
or at the request or suggestion of, the
candidates or their agents, regardless of
whether such references contain "express
advocacy" or solicitations for contributions,
then the payment for allocable costs incurred
in making the communications will constitute
"expenditures” by [the organization] and
"in-kind contributions™ to the identified
candidates. 2 U.S.C. Sc441a(a)(7)(B) ...

As presented by your proposed and sample
newsletters, reportable "in-kind
contributions" to candidates would include
those instances where, in coordination with
candidates, newsletters contained substantive
statements generally favoring a candidate or
criticizing his opponent or contained
references to a candidate's campaign events in
a scheduling feature. The Commission bases
its conclusion on the presumption that the
financing of a communication to the general
public, not within the "press exemption," that
discusses or mentions a candidate in an
election-related context and is undertaken in
coordination with the candidate or his
campaign is "for the purpose of influencing a
federal election.” See Advisory Opinion
1983-12. Such a communication made in
coordination with a candidate presumptively
confers "something of value" received by the
candidate so as to constitute an attributable
"contribution,” even though the value of the
benefit so conferred may be relatively mi
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Given the nature and purposes of \

organization as described in your request, it

is unlikely that such a presumption of a
"purpose of influencing a Federal election”

could be rebutted with reference to newsletter
activity undertaken in coordination with

Federal candidates. Compare Advisory Opinions
1982-56 and 1978-56.

Here, publication of the newsletter has been oaigad,

sponsored, implemented and funded by you, a cuceerdidate for
Federal office. SPEAKOUT! was apparently inspirgdybur experiences
as a previous candidate for Congress. It is semigpily to persons

whom you encountered during your prior campaigmyra whom may be
potential supporters of your candidacy. Personshiad in your
campaign for Congress are also apparently invaiveaiblishing your
newsletter. The contents of the newsletters inchrtieles

concerning public policy issues that may broadlyddated to local

and national political concerns, including the mgkef Congress.
Therefore, any reference to or discussion of yamdalacy or

campaign in the newsletter, or presentation ofcgasues or

opinions closely associated with you or your campawould be
inevitably perceived by readers as promoting y@amddacy, and

viewed by the Commission as election-related ambjestito the Act.

Editions of the newsletters that you have distebuthus far do

not mention your candidacy or campaign for Congrasd, taken alone,
may not reveal an apparent or objectively recodniegurpose to
influence" your Congressional race or any particalaction to
Federal office.7/ The content of the newsletterssdguggest other
significant purposes of informing the public aboutrent issues of
public interest and encouraging discussion of ssmines.8/ Although
these purposes are not inherently election-relatggity and
publication of your newsletter is an ongoing entisgy continued
publication of the newsletter since you have becamandidate could
potentially be used to advance your candidacy.

The Commission concludes that the expenses incun i
publication and distribution of your proposed nestiglrs would be
considered expenditures for the purpose of inflirengour election
to Congress if: (1) direct or indirect referencenade to the
candidacy, campaign or qualifications for publifia# of you or your
opponent; (2) articles or editorials are publishefdrring to your
views on public policy issues, or those of your apgnt, or referring
to issues raised in the campaign, whether writieydu or anyone

7/ You submitted a copy of a March, 1990, issueciwhvas
printed but not distributed. This issue containdbat

page article announcing your 1990 candidacy forgtess and
featuring your picture, and a f-page article written k
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your husband advocating your candidacy. The a
announcing your candidacy contains a statemenbaf y
platform that refers to the Coalition to End the
Permanent Congress. You state that you had 10@fesc
of this issue printed, but that you sent none odttarew
them away. Instead, you sent out an issue thaatwt
no references to your candidacy.

8/ Disseminating information and expressing viewpsi
about issues of public policy and community inteegs, of
course, strongly protected elements of free spaadlr
the First Amendment. Buckley v. Valeo, 424 U.S. 1,
42, n. 50 (1976). The U.S. Supreme Court has ugheld
jurisdiction of the FECA in regulating the finangiof
similar speech when engaged in by candidates fderfaé
office, or groups supporting Federal candidates, ttie
purpose of influencing a Federal election.” 2 U.S.C
Sc431(9)(A)(i); see Buckley, supra, at 46-7, n. 53.
Although the Commission cannot ignore a campaidpied
purpose for types of activity for which no otherpase is
plausible, neither can it impute such purpose to
Constitutionally protected activity lacking an idiéable
nexus to support of a candidate.

else;9/ or (3) distribution of the newsletter iparded

significantly

beyond its present audience, or in any mannethatrwise indicates
utilization of the newsletter as a campaign commaton. The
Commission concludes that each edition of the rettesishould be
viewed separately and in its entirety in deterngnivhether a
newsletter would be considered an expenditure dar gampaign. Any
campaign-related content within a particular editieould render
expenses of publishing that edition a campaign redibere.10/

Publication and distribution of issue content netisls on an
ongoing basis, and absent the elements descrilme@ alvould not be
viewed as conferring recognizable benefit or valpen your campaign
for Congress sufficient to invoke the jurisdictiofithe Act. The
Commission would not necessarily view continuedritistion of this
type of newsletter as campaign-related activitystibuting
expenditures under the Act, however, simply becgosehave been
identified with its creation or serve as its editmrbecause your
name continues to be identified on its mastheats a&slitor.

Advisory Opinions 1978-56, 1978-15 and 1977-54. &se Advisory
Opinion 1985-38.

You may, of course, publish campaign-related eultiof the
newsletter as an activity of the campaign. Your gottee would then
assume the costs for that newsletter edition, edhectly making

the payments to the providers of goods and serficdbe newsletter
or paying the Music Street Publishing Company lfar éxpenses
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publishing that issue. In order to avoid a proleitorporat
contribution by the publishing company, the comegtmust make its
payments to the publishing company within a comima#ycreasonable
time. Payments for the production and circulatibthe newsletter
would be operating expenditures of your campaignrodtee and
reported as such. In addition, payments for adsiagispace in
campaign-related newsletters would be contributtorthe campaign
and, if made from a corporate source, would beipitad. 2 U.S.C.
Sc441b; 11 CFR 114.2. See Advisory Opinion 1985-39.

This response constitutes an advisory opinion aonnog

9/ For example, publication of articles or edittiabout

the issue of Congressional term limitation or iedatio the
Coalition to End the Permanent Congress would bsidered
campaign-related, due to your focus upon that igsyeur
campaign for Congress and your candidacy's asgmtiatth
that organization.

10/ The Commission considered an alternative aisalysder
which only those portions of a particular newsleigsue
that might be viewed as campaign-related would be
allocable as a campaign expenditure. The Commission
distinguished that allocation approach, due to your
involvement in the entirety of the newsletter opiera
Compare Advisory Opinions 1988-22, 1981-3 and 149G 8-
(publishing of newsletters by partisan organizaton

party committees).

application of the Act or regulations prescribedliyy Commission to
the specific transaction or activity set forth imuy request. See 2
U.S.C. Sc437f.

Sincerely,
(signed)
Lee Ann Elliott

Chairman for the
Federal Election Commission

Enclosures (AOs 1988-27, 1988-22, 1986-37, 1986:285-39,
1985-38, 1984-13, 1983-12, 1982-56, 1981-37,

1981-3, 1980-109, 1980-22, 1978-72, 1978-56,

197¢-46, 19715, 197-54, and 197-42)
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 ' .

MEMORANDUM
TO: The Commissioners
Staff Director
Deputy Staff Director
General Counsel
FROM: Office of the Commission Secreta
DATE: November 7, 2001

SUBJECT: Statement For The Record for MUR 4624

Attached is a copy of the Statement For The Record for

MUR 4624 signed by Commissioner Bradley A. Smith.

This was received in the Commission Secretary's'Office on

Wednesday, November 7, 2001 at 3:26 p.m. _

cc: Vincent J. Convery, Jr.
Information Division
Press Office
Public Disclosure

A_ttachment
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

In the Matter of )
)
) MUR 4624
)

The Coalition )

National Republican Congressional Committee, et al. )

STATEMENT FOR THE RECORD
COMMISSIONER BRADLEY A. SMITH
L

I voted in favor of the General Counsel’s Report of April 20, 2001 recommending -
that the file be closed. However, while some commissioners seem to feel this case
indicates that the Commission’s rules regarding coordination and political committees do
not sufficiently restrain political speech and participati(_)n,l I believe that this case is
illustrative of the need for still further protections for Americans wishing to participate in
the political life of our nation. In particular, limiting the Commission’s reach in cases
.involving allegations of coordmated pubhc communications to communications
involving express advocacy, is, in my view, sound interpretation of both the statute and

judicial precedent, and is required by the Constitution.

! See Statement of Reasons of Commissioner Scott E. Thomas and-Chairman Danny L. McDonald,
(hereinafter “Thomas/McDonald Statement”); Statement for the Record of Commissioner Karl J. Sandstrom
(heremafter “Sandstrom Statement")

2The term “express advocacy” stems from the Supreme Court’s decision in Buckley v. Valeo, 424 U.S. 1
(1976). In that case, the court limited the reach of sections 608(e)(1) and 434(e) of the FECA to those
communications that “in express terms advocate the election or defeat of a clearly identified candidate,” id.

. at 44, then held that a cap on section 608(e)(1) expenditures, even as narrowed, was unconstitutional. As

examples of express advocacy, the Court offered such terms as “‘vote for,’ “elect,” ‘support,’ ‘cast your
ballot for,” ‘Smith for Congress,’ ‘vote against,’ ‘defeat,’ ‘reject.’” Buckley at 44, n.52. This limitation on
the reach of regulation-has been reaffirmed by the Supreme Court, see Federal Election Commission v.
Massachusetts Citizens for Life, 479 U.S. 238 (1986) (hereinafter “MCFL”), and countless lower courts, see
infra note 27. The question in this case is whether or not this limitation applies to communications that are

coordinated with the campaign.
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The broad facts and procedure of this case are substantially as put forth in the
Statement of Reasons filed by Commissioner Thomas and Chairman McDonald.} In
March of 1997, the Democratic National Committee (*DNC”) filed a complaint alleging
that various Republican Party affiliated committees, and a large number of business and
trade associations supportive of the general agenda of Republicans in Congress, had in
1996 committed massive violations of the Federal Election Campaign Act of 1971, as
amended (“FECA” or “the Act”). This triggered a four-year investigation of more than
60 committees and organizations plus several individual respondents. The Commission’s
attorneys took nine depositions, collected thousands of pages of documents, and '
interviewed numerous other witnesses, before this case came to its merciful end.*

Despite the fact that the Commission has now found no violations in this case, I
strongly suspect that the original complainant, the Democratic National Committee,
considers its complaint to have been a success. The complaint undoubtedly forced their
political opponents to spend hundreds of thousands, if not millions of dollars in legal
fees, and to devote countless hours of staff, candidate, and executive time to responding
to discovery and handling legal matters. Despite our finding that their activities were not
coordinated and so did not violate the Act, I strongly suspect that the huge costs imposed
by the mvestlgatlon will discourage similar participation by these and other groups in the

future.’

We cannot fault the complainant DNC for pursuing its political goals through the
legal tools made available to it, but nor can we on the Commission blind ourselves to the
fact that the substantial majority of the complaints filed with the Commission are filed by
political opponents of those they name as respondents. These complaints are usually filed
as much to harass, annoy, chill, and dissuade their opponents from speaking as to
vmdlca_te any public interest in preventing “corruption or the appearance of corruption.”
This knowledge makes it particularly important that we be sensitive to the possibility that

3 See Thomas/McDonald Statement at 2-4.
41 joined the Commission on June 26, 2000, at which time the case had been going on for over three years.

Two weeks later, on July 11, 2000, I joined in a 5-0 Commission vote in favor of an additional round of
discovery. I now recognize the error of that vote, and, for the reasons stated below, will no longer lend my
vote to any matter that prolongs the legal agony of citizens and groups whose commmunications do not
contain express advocacy.

5 Several of the Respondents in this MUR have also expressed their belief that the General Counsel’
Report of April 20, 2001, while ultimately recommending that no action be taken against them, unfairly
maligns their actions and insinuates illegal conduct. See Letter of Jan Witold Baran to Commission, June
13, 2001; Letter of Benjamin L. Ginsberg, et al. to Acting General Counsel Lois G. Lerner, July 5, 2001. I
share the concerns of these respondents that reports to the Commission ought not be used to impugn the
activities and motives of respondents when the evidence does not support continuing with the case or when
no violation is found, and I believe that this type of tone will further discourage individuals and groups from
rarticipating in political activity in the future.

The phrase “corruption or appearance of corruption” comes from Buckley v. Valeo, 424 U S. 1, 25 (1976),
and serves as the constitutionally valid rationale for regulating political speech in the form of campaign
contributions and expenditures. Although this case involves the DNC complaining about Republican
candidates and organizations and their allies, it goes without saying that Republicans ﬁle charges against

Democrats.
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our interpretations of the Act can, and sometimes do, chill what is and ought to be
constitutionally protected political speech.

In this case, the Office of General Counsel concluded that it could not prove that
the activities and disbursements of the respondents were coordinated with candidates and

" committees pursuant to the regulations promulgated by the Commission only last

December. See 11 C.F.R. § 100.23. These coordination rules were themselves a salutary
effort to address problems of vagueness and overbreadth in the Commission’s prior
practices, which lacked any clear definition of “cooperation, consultation, or concert,” see
2 U.S.C. § 441a(a)(7)(B)(i), and provided inadequate guidance to groups and individuals
as to what activities would be deemed “coordinated” under the Act. See Federal Election
Commission v. Christian Coalition, 52 F. Supp.2d 45 (D.D.C. 1999); see also Clifton v.
Federal Election Commission, 114 F.3d 1309 (1* Cir. 1997). Groups and individuals
who petition the government, contact their elected representatives, or perhaps are friends
or acquaintances of representatives or Congressional staffers, former staffers, or friends
and acquaintances of the same, need guidance on what conduct falls short of coordination
without concluding that the only clear way to avoid liability is to refrain from making
independent expenditures. The conduct standard implemented by the new coordination
rule is a vast improvement over the past practices of the Commission, providing much-
needed guidance to makers of independent expenditures.’

Unfortunately, in promulgating 11 C.F.R. § 100.23, the Commission provided
scant guidance to groups engaged in issue advocacy,’® by not addressing the question of
whether a content standard, as well as a conduct standard, would be required before
coordinated public communications would be subject to the rule.® This failure is

7 Commissioners Thomas and McDonald, who voted against adoption of the regulations, complain that the
regulations are unduly strict. Thomas/McDonald Statement at 4-14. For reasons I state below, I believe
they comply with the Act and that our old practices exceeded the scope of both the Act and the Constitution.
Commissioners Thomas and McDonald also argue that the Commission has thwarted the will of the Senate,
Thomas/McDonald Statemnent at 17, by implementing these regulations in the wake of the Senate’s passage
of S.27, the McCain-Feingold bill. Section 214 of S. 27 would effectively repeal the coordination rule of
11 CF.R. 100.23. We are not, of course, entrusted with implementing the will of the Senate, at least not
until such time as the House of Representatives manifests the same “will” and the President has either
signed the bill, allowed it to become law without his signature, or had his veto over-ridden by the necessary
two-thirds majority of each house. See generally, INS v. Chadha, 462 U.S. 919 (1983). I note that
although the Senate received the proposed final rule on December 7, 2000, it did not “disapprove” the rule
by resolution within thirty legislative days of its receipt, as it was free to do pursuant to 2 U.S.C. § 438(d).

% As terms of art, “independent expenditures” expressly advocate the election or defeat of a candidate.
Though not limited in amount, they are subject to other provisions of the Act. “Issue advocacy,” on the
other hand, is political discussion that does not contain explicit words of advocacy of election or defeat, and
50 has been protected by the Supreme Court from regulation. See Buckley, 424 U.S. at 44, n.52; MCFL,
479 U.S. at 249. The issue here is whether an issue ad, if coordinated with a candidate, becomes subject to
the Act. .

% In the Explanation and Justification of the final rule, the Commission claims that it is “addressing the
constitutional concerns raised in Buckley by creating a safeharbor for issue discussion.” See Notice #2000-
21, Final Rule on General Public Political Communications Coordinated with Candidates and Party
Committees; Independent Expenditures, 65 Fed. Reg. 76138, 76141 (Dec. 7, 2000). This statement is true
but applies only with respect to 11 CFR section 100.23(d), which makes clear that a candidate’s response to



important, because as this case demonstrates, the conduct standard alone does not provide
an adequately bright line to prevent the specter of investigation and litigation from
chilling constitutionally protected speech. When a person decides to make independent
political expenditures, he opens himself up to two potential burdens under the Act. The
first burden is to report those independent expenditures in excess of $250.00. See 2
U.S.C. §.434(c). The second is to defend against allegations that the advocacy was
somehow authorized by or coordinated with a candidate which, if true, would lead to still

greater limits on the pérson’s political activity. See 2 U.S.C. § 431(17). Respondents can

spend substantial sums defending themselves against such allegations, and this possibility
will cause many speakers to avoid engaging in what ought to be constitutionally protected
speech. Thus, a bright line test is needed. A content test—express advocacy—provides
such a bright line. If a financier of general public communications is not willing to
defend against charges that his speech was authorized by a candidate, or prefers not to
disclose the sources of his funding, see e.g. NAACP v. Alabama, 357 U.S. 449 (1958),
Mclntyre v. Ohio Elections Commission, 514 U.S. 334 (1995), he can simply delete from
his message words of express advocacy and speak on any other topic of his choosing. If
he is investigated nonetheless, he can be assured that the investigation will be short, non-
intrusive, and inexpensive, merely by demonstrating the absence of express advocacy in
his communications. Absent a content standard, however, no such immediate defense is
available if the Commission launches an investigation into the alleged coordination with
candidates. Further, such an investigation is likely to be highly intrusive, as is
demonstrated by this case and another recent high-profile matter eventually resulting in
no finding of a violation, MUR 4291 (American Federation of Labor and Congress of
Industrial Organizations). The investigation can include extensive rifling through the
respondents’ files, public revelations of internal plans and strategies, depositions of group
leaders, and the like. Such allegations and investigations may be avoided only by
completely avoiding all contact with candidates, because even minimal contact could
trigger a credible allegation. Oddly, the less immediately obvious evidence there is that
the conduct would meet the standard of 11 C.F.R. § 100.23, the more intrusive the
investigation is likely to be, as the Commission searches for evidence of the veracity of
the complaint. The effect of the rule becomes essentially the same as that of the rule
struck down in Clifion; “it treads heavily upon the right of citizens, individual or
corporate, to confer and discuss public matters with their legislative representatives or
candidates for such office,” and is therefore, “patently offensive to the First Amendment.”
114 F.3d 1309, 1314 (1™ Cir. 1997), cert. denied, 522 U.S. 1108 (1998).

an inquiry regarding her position on issues will not suffice to establish coordination. /d. Otherwise, the
Commmission has not provided an adequate safeharbor for issue discussion, for it has not, as of yet,
determined the content standard necessary for regulating coordinated communications. See id., at 76141
(“The Commission is not adopting any content standard as part of these rules at this time.”)(emphasis
added). The Commission’s conscious decision not to address a content standard should ot be read as a
presumption that the Commission has made a final decision against requiring a content standard, however,
for as the Explanation & Justification also explains, “the Commission may revisit the issue of a content
standard for all coordinated communications when it considers candidate-party coordination.” 65 Fed Reg

at 76141.
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With that in mind, I believe that the Act, the Constitution, judicial precedent, and
sound public policy require us to limit our enforcement to cases in which
communications, whether or not coordinated with a candidate, expressly advocate the
election or defeat of candidates for federal office. Failure to include such a content
standard has and will have a chilling effect on political participation and speech.

II.

Institutional competence and prudence requires that executive agencies charged
with enforcing the law, even more than the courts, ought to adhere to the general precept
of not unnecessarily deciding Constitutional issues. Thus I first analyze our authority
under the statute. I believe that the statute, as interpreted by the Supreme Court, does not
authorize us to regulate issue advocacy, even when such advocacy is coordinated with a

candidate.

Corporate expenditures and contributions are prohibited under section 441b of the
Act. The phrase “contribution or expenditure™ in section 441b is defined separately in 2
U.S.C. section 441b(b)(2)."° Nevertheless, in Federal Election Commission v.
Massachusetts Citizens for Life, 479 U.S. 238 (1986)(“MCFL”), the United States .
Supreme Court looked to the general definitions section of the Act, 2 U.S.C. section 431,
to define the scope of the term “expenditure” as used in section 441b. See 479 U.S. at
245-46. The MCFL Court also held that “an expenditure must constitute ‘express
advocacy’ in order to be subject to the prohibition of 441b.”- Id. at 249. There is no
reason to believe that section 431, the general definitions section, is not as applicable in
construing the term *“contribution” in section 441b as it is in construing the term
“expenditure” in 441b. Section 431(8)(B)(vi) states that the term “contribution” does not
include “any payment made or obligation incurred by a corporation or labor union which, .
under section 441b(b) of this title, would not [first] constitute an expenditure by such
corporation or labor organization.” 2 U.S.C. § 431(8)(B)(vi). Because the Court has
determined that the term “expenditure,” as used in section 441b, is limited to o
communications containing express advocacy, and because the Coalition did not engage
in express advocacy, the corporate respondents in this MUR did not make prohibited
“expenditures” under section 441b. They therefore cannot have made prohibited in-kind
“contributions” under section 441b, by way of section 441a(a)(7)(B)(i). Likewise, the
committees involved in this MUR could not have accepted in-kind corporate
contributions from the Coalition in violation of 2 U.S.C. section 441b.

192 U.S.C. § 441b(b)(2) provides as follows: -
For the purposes of this section ... the term “‘contribution or expenditure’ shall include

any direct or indirect payment, distribution, loan, advance, deposit, or gift of money or
any other services, or anything of value (except a loan of money by a national or State
bank made in accordance with the applicable banking laws and regulations in the ordinary
course of business) to any candidate, campaign committee, or political party or
organization, in connection with any election to any of the offices referred to in this
section. ...
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Nor do I believe that non-corporate respondents violate the Act through -
coordinated issue advocacy. In Buckley, the Supreme Court held that the phrase ““for the
purpose of influencing’ an election or nomination,” appearing in the definition of
“expenditure” at 2 U.S.C. section 431(9)(A)(i), limited the meaning of “expenditure” to
communications containing express advocacy, at least when, as in this case, the speaker
was not a political committee. 424 U.S. 1 at 79-80. After.the Buckley decision was
handed down, Congress, fully aware of the Court’s restrictive interpretation of the term
“expenditure” in section 431(9)(A)(i), used the term “expenditure” in amending section
441a(a)(7)(BXi). Section 441a(a)(7)(B)(i) provides that “expenditures made by any
person in cooperation, consultation, or concert with ... a candidate ... shall be considered
to be a contribution to such candidate.” (emphasis added). Congress’s post-Buckley use of
the term “expenditure”™—where the statutory definition of the term as interpreted by the
Supreme Court is limited to communications containing words of express advocacy —
indicates that even coordinated public communications must contain express advocacy
before they can be transformed into regulable in-kind contributions."!

Indeed, Congress has responded to the courts on this topic before. After Buckley,
Congress limited the disclaimer provisions to apply specifically to express advocacy
communications, 2 U.S.C. § 441d(a), even where those communications are coordinated
with a candidate.'? If Congress had intended for coordinated issue advocacy
communications to be within the jurisdiction of the FECA, it surely would have required

a disclaimer for such communications.

Finally, that the Act as currently written requires express advocacy before
coordinated public communications are subject to its terms is evidenced by the fact that,
in pending legislation, the Senate has approved an amendment to do away with any
requirement of express advocacy in the coordination provisions of the Act.'

1 Additionally, section 431(8)(A)(i) of the Act limits the definition of “contribution” to any gift, etc. “made
... for the purpose of influencing” a federal election. 2 U.S.C. § 431(8)(A)(i). This is the same statutory
phrase as is used in the definition of “expenditure,” 2 U.S.C. § 431(9)(A)(1), and which was construed by
the Buckley Court to require a showing of express advocacy. The Buckley Court referred to 2 U.S.C. §
431(8)(A)(i) and 2 U.S.C. § 431{9)(AX(i) as “parallel provisions.” Buckley at 77.
12 See Pub. L. No. 94-283, 90 Stat. 497, May 11, 1976 (amending 2 U.S.C. § 441d). 2 U.S.C. §
441d(a)(2) provides in pertinent part:

Whenever any person makes an expenditure for the purpose of financing communications

expressly advocating the election or defeat of a clearly identified candidate ... such

* communication ... (2) if paid for by other persons but authorized by a candidate, an

authorized political committee of a candidate, or its agents, shall clearly state that the

communication is paid for by such other persons and authorized by such authorized

political committee,
Prior to Buckley, the Second Circuit had also held that issue advocacy could not be subject to the
disclosure provisions of the FECA, United States v. National Committee for Impeachment, 469
U.S. 1135 (2d Cir. 1972).
13 See S. 27, Sec. 214, 107th Congress, 1st Session (commonly known as the “McCain-Feingold” bill)
(amending the Act’s definition of “contribution” to include “any coordinated expenditure or other
disbursement made by any person in connection with a candidate’s campaign, regardless of whether the
expenditure or disbursement is a communication that contains express advocacy.”)
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Given that the respondents in this case did not engage in express advocacy, this
should have ended the matter in the spring of 1997, without the extensive investigation
that followed. The Commission may only pursue vmlatlons of the FECA. See2US.C. §
437g(a)(2) For me this is adequate to dismiss the case.'* However, recognizing that the
statute is not a model of clarity in this regard, and in light of the apparent certainty of
other commissioners that the Act at least allows for regulation of coordinated issue
advocacy, I believe it worthwhile to set forth more fully why it is both wise policy, and

‘constitutionally required, to limit our enforcement efforts to communications including

express advocacy.

Il A.

The starting point for any analysis of the constitutional and policy issues involved
in enforcing the FECA is the recognition that “{t]he Act’s contribution and expenditure
limitations operate in an area of the most fundamental First Amendment activities.”
Buckley, 424 U.S. at 14. With that in mind, a key concern of the Supreme Court’s
Buckley decision was to prevent the Act from having a “chilling” effect on speech
pertaining to public issues and affairs. See 424 U.S. at 41, n. 47. The Court noted that:

vague laws may not only ‘trap the innocent by not providing fair warning’
or foster ‘arbitrary and discriminatory application’ but also operate to
inhibit protected expression by inducing ‘citizens to steer far wider of the
unlawful zone... than if the boundaries of the forbidden areas were clearly
marked.” ‘Because First Amendment freedoms need breathing space to
survive, government may regulate in the area only with narrow

specificity.’
424 U.S. at 41, n. 48 (citations omitted).

In Buckley, the Supreme Court accepted contribution limits as constitutionally
permissible, but struck down limits on expenditures as violations of the First
Amendment. There were three major reasons for providing greater protection to
expenditures than to contributions. First, the Court noted that limits on contributions
were a lesser burden on speech because a contribution, unlike an expenditure for public
communications, did not “communicate the underlying basis for the support.” 424 U.S. at
21. Second, limits on expenditures “reduce [] the quantity of expression by restricting the

.number of issues discussed, the depth of their exploration, and the size of the audience
reached.” Id. at 19. Limits on contributions to candidates, on the other hand, do not
necessarily have the effect of materially reducing political discussion because they “leave
the contributor free to become a member of any political association” and permit such
associations “to aggregate large sums of money to promote effective advocacy.” Id. at
22. Finally, limits on contributions “focus [] precisely on the problem of ...

¥ The Commission also made “reason to believe” findings under section 441d for failure to make
disclaimers. As section 441d, by its express terms, only applies to “communications expressly advocaung
election or defeat,” this charge could have been easily dismissed as well.
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corruption....” By contrast, limitations on expenditures raise the concemns of vagueness
that cause “citizens to steer far and wide of the unlawful zone.” Id. at 41, n. 48.

Thus, in analyzing section 608(e)(1) of the Act, which provided that “[n]o person
may make any expenditure ... relative to a clearly identified candidate during a calendar
year which ... exceeds $1,000,” the Court held that “the use of so indefinite a phrase as
‘relative to’ a candidate fails to clearly mark the boundary between permissible and
impermissible speech.” Id. at 41. It continued:

The constitutional deficiencies [of vagueness] can be avoided only by
reading §608(e)(1) as limited to communications that include explicit
words of advocacy of election or defeat of a candidate. ... [F]unds spent to
propagate one’s views on issues without expressly calling for a candidate’s
election or defeat are thus not covered.... [I]n order to preserve the
provision against invalidation on vagueness grounds, §608(e)(1) must be
construed to apply only to expenditures for communications that in
express terms advocate the election or defeat of a clearly identified

candidate for federal office.

Buckley at 43-44.

These same concerns arose when the Court considered the Act’s disclosure
provisions. Once again, the Court could have regulated issue advocacy, but did not.
Rather, the Court chose again to give the term ‘expenditure’ a limiting construction. The

Court stated:

[T]he [disclosure] provision raises serious problems of vagueness, ...
[that] may deter those who seek to exeércise protected First Amendment
rights. Section 434(e) applies to ‘[e]very person ... who makes
contributions or expenditures.” ‘Contributions’ and ‘expenditures’ are
defined ... in terms of money or other valuable assets ‘for the purpose of
influencing’ the nomination or election of candidates for federal office. It
is the ambiguity of this phrase that poses constitutional problem:s.

ek

There is no legislative history to guide us in determining the scope of the
critical phrase ‘for the purpose of ... influencing’.... Where the
constitutional requirement of definiteness is at stake, we have the further
obligation to construe the statute, if that can be done consistent with the
legislative purpose, to avoid the shoals of vagueness.

kkk
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When we attempt to define ‘expenditure’ ... we encounter line-drawing
problems of the sort we faced in §608(e)(1). Although the phrase ‘for the
purpose of ... influencing’ an election or nomination, differs from the
language used in §608(e)(1), it shares the same potential for encompassmg
both issue discussion and advocacy of a political result.

- Id. at 76-79. (Citations omitted). The Court worried that the “general requii'ement that
‘political committees’ and candidates disclose their expenditures could raise similar

vagueness problems, for ‘political committee’ is defined only in terms of the amount of’
annual ‘contributions’ and ‘expenditures,’ and could be interpreted to reach groups
engaged purely in issue discussion.” Id. at 79. However, because the vagueness
problems associated with-the term “political committee™ had already been largely
resolved due to narrow readings of the statute by lower courts, it was not the effect upon
groups defined as “political committees™ under the Act that particularly concerned the

" Court.

The Court was more concerned about the effects that a vague and overbroad law
could have u; ?on the otherwise lawful First Amendment activities of ‘other groups and
individuals."” The Court, therefore, narrowed the term “for the purpose of influencing” to
save the definition of the terms “expenditure” and “contribution” from being
unconstitutionally overbroad: “To insure that the reach of §434(e) is not impermissibly
broad, we construe “expenditure” ... in the same way we construed the terms of §608(e)—
to reach only funds used for communications that expressly advocate the election or
defeat of a clearly identified candidate.” /d. at 80. Thus, the Court concluded:

[Section] 434(e) as construed imposes independent reporting requirements
on individuals and groups only in the following circumstances: (1) when
they make contributions earmarked for political purposes or authorized or
requested by a candidate ... to some person other than a candidate or -
political committee, and (2) when they make expenditures for
communications that expressly advocate the election or defeat of a clearly

identified candidate.

seaek

As [constitutionally] narrowed, §434(e), like §608(e)(1), does not reach all
partisan discussion for it only requires disclosure of those expenditures

. that expressly advocate a particular election result.
Buckley at 80.

In reviewing the Buckley decision then, we see that each time the Buckley Court
considered the definition of “expenditure,” it narrowly interpreted the term to avoid

* 15 See Buckley at 79. Our new coordination regulations deal specifically with groups and individuals,
exempting party committees and authorized committees. 65 Fed Reg. 76141-76142. .
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vagueness or overbreadth.'® Concerns of vagueness and overbreadth were foremost in the
Buckley Court’s thinking in interpreting all aspects of the FECA. Most importantly, it

- found that the qualifying phrase “for the purpose of influencing,” which is also part of the

Act’s definition of “contribution,” 2 U.S.C. § 431(8)(A)(i), could be saved from
vagueness problems only by construing it as applying to “words that in express terms

" advocate ... election or defeat.”

The Buckley Court referenced coordinated communications only in passing. In
arguing Buckley, the parties defending the Act contended that its limitation on -
independent expenditures was necessary to prevent would-be contributors from avoiding
the contribution limitations of the Act by paying directly for media advertisements or
other portions of the candidate’s campaign activities. The Court addressed this concern
with a brief statement that “controlled or coordinated expenditures are treated as
contributions rather than expenditures under the Act” under Section 608(c)(2)(B), id. at
46 (emphasis added), noting that “§608(e)(1) does not apply to expenditures ‘on behalf of
a candidate’ within the meaning of §608(c)(2)(B). The latter subsection provides that
expenditures ‘authorized or requested by the candidate’ ... are to be treated as
expenditures of the candidate and contributions by the person making the expendlture

Id. at 46, n.53.

What the Court did not specifically address is whether it intended the same
limiting construction of the term “expenditure” it had applied to sections 608(e)(1) and
434(e) to apply to section 608(c)(2)(B). Clearly the Court did not intend for independent
issue advocacy to be regulated, but one might argue that in holding that authorized or
requested “expenditures” are “contributions” under the Act, the Court meant to include
coordinated issue advocacy. However, the Buckley Court’s example of a coordinated
“expendxture” that would be treated as a contribution, itself taken ﬁ'om the legislative

history of the Act, is an express advocacy ad.

[A] person might purchase billboard advertisements endorsing a
candidate.... [IJf the advertisement was placed in cooperation with the
candidate’s campaign organization, then the amount would constitute a
gift by the supporter and an expenditure by the candidate—just as if there
had been a direct contribution enabling the candidate to place the
advertisement himself.

Buckley at 46, n. 53 (emphasis added). Nothing suggests that the Court did not intend to
extend to section 608(c) the narrow definition of “expenditure” it had given the term in
section 608(e). Of course, it is possible that the Court never considered that a candidate
would request or authorize “media advertisements™ that did not expressly advocate the
election or defeat of one candidate or another. After all, the legal distinction between

16 See also Federal Election Commission v. Survival Education Fund, 65 F.3d 285, 294-95 (2d Cir. 1995)
(holding that the phrase “contributions ... earmarked for political purposes™ must, for reasons of vagueness,
also be limited to contributions earmarked for communications that expressly advocate the election or
defeat of candidates for office).

10
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express ads and issue ads did not exist before Buckley, so there would have been no
reason for a campaign to request an ad that did not expressly advocate election or defeat.
Still, the most probable interpretations of Buckley are that it either limited the term
“expenditure” in section 608(c)(2)(B) to disbursements for express advocacy, or simply
did not address the issue. That the Court intended to find coordinated issue ads to be
covered by the Act seems the least probable interpretation. _

The question we face is whether, in light of Congress’s actions, the holdings in
Buckley and its progeny, the Constitutional concerns raised by the Supreme Court and
lower courts, and our position as officials of the executlve branch who have
independently taken an oath to uphold the Constitution,'” we can or should interpret the
Act as reaching coordinated spending for issue advocacy communications.

In considering the question, I note first that each of the Constitutional concerns
raised by the Buckley Court as reasons for providing greater protection to expenditures
than to contributions is present in the context of coordinated issue advocacy
disbursements. First, the coordinated issue advocacy disbursements do more than merely
“serve as a general expression of support;” they do in fact “communicate the underlying
basis for the support.” See Buckley, 424 U.S. at 21. Second, restrictions on coordinated
issue advocacy spending are, as a practical matter, likely to lead to a “reduc[tion] in the
quantity of expression by restricting the number of issues discussed.” See id. at 19.
Arguably, of course, these groups might simply run their ads independently, so that no
such speech reduction would result. As we know, however, groups regularly work with
members of Congress to promote shared agendas. As the Buckley Court recognized,

[d]iscussions of those issues, and as well more positive efforts to influence public
opinion on them, tend naturally and inexorably to exert some influence on voting at
elections.” Id. at 43, n. 50. If the Act applies to coordinated issue advocacy, many groups
will be unable both to work with elected representatives and to run ads attempting to
influence public opinion on issues of mutual interest. In short, the groups will be asked to
surrender either their rights of free speech and association or their rights of speech and to
petition for redress. As already noted, the threat of investigation is itself often sufficient
to chill speech. It is exactly our job, as the administrative agency with expertise in
enforcing the Act, to recognize the practical effects of differing 1nterpretat10ns of the Act
and to set pohcy accordingly.

Most importantly, efforts to regulate coordinated issue advocacy raise exactly the
vagueness concerns at the heart of Buckley. For example, if Common Cause, having
coordinated its legislative efforts with Senator McCain, were to also run advertisements
in support of its agenda that mentioned the Senator, whether or not their ads would
violate the Act would depend upon whether or not the Commission believed that they

' Unlike some of my colleagues, I do not interpret that oath to mean that we can fulfill our constitutional
obligations simply by ignoring constitutional considerations until and unless we are bound by judicial
ruling. Rather, as representatives of a co-equal branch of government, our gbligation requires us to
consider the constitutional implications of our actions even when we have not been-bound by judicial

decisions.

11
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“were “for the purpose of influencing an election.” This is the exact standard that the

Supreme Court found, without more, to be unacceptably vague even in terms of the less
burdensome disclosure provisions of the Act.

Because of the resulting vagueness, see Buckley, 424 U.S. at 41, n. 48, we can

 anticipate that groups will, in the future, ““steer far wider of the unlawful zone’...than if

the boundaries of the forbidden areas were clearly marked.” The present case illustrates
that only too well. The enormous costs, imposition, and length of the investigation that
has occurred in this case suggests that at least some of the more than 60 respondents
involved, and who knows how many other groups and individuals that have witnessed the
debacle, will “steer far wide” rather than risk a lengthy mvestlgatlon, evcl if that
investigation does ultlmately lead to a finding of “no probable cause.”

At one time, a majority of the Commission seems to have recognized this
vagueness problem. On June 24, 1999 Commissioners Wold, Mason; and Sandstrom,
joined by then Commissioner Elliott,'® issued a statement of reasons rejectmg the
enforcement of coordination cases under a vague, “electioneering message” content
standard.”® The Commission majority at that time correctly concluded that the vague
“electioneering message” standard offered no guideposts for free discussion, even in
cases where such discussion was coordinated or presumably coordinated with a candidate,

" writing:

The vagueness and overbreadth problems of the “electioneering message”
and “relative to” standards are thus two sides of the same counterfeit coin.
They are vague because it is not clear when they encompass issue
discussion and not candidate advocacy. They are overbroad because,
given the nature of campaigning, they will inevitably encompass both. ‘For
the same substantive reasons that the Supreme Court held the “relative to”
standard in the FECA to be unconstitutional, the Commission may not
employ the “electioneering message” standard. Even in the context of
coordinated, or presumably coordinated, communications in which the
“electioneering message” test has generally been proposed (see 11 C.F.R.
§114.49¢)(5)(ii)c)(5)(ii)(B)E) (regulation of voter guides)), the
‘Commission may not ignore these constitutional requirements. -

Statement of Reasons of Vice Chairman Darryl R. Wold, and Commissioners Lee Ann
Elliott, David M. Mason, and Karl J. Sandstrom on the Audits of “Dole for President
Commiittee, Inc.” (Primary), “Clinton/Gore *96 Primary Committee, Inc.,” “Dole/Kemp
’96, inc.” (General), Dole/Kemp 96 Compliance Committee, Inc.” (General),

'* Everyone at this Commission is well aware of a favorite saying of the practicing campaign finance law
bar: “The process is the punishment.”
191 did not join the Commission until June of 2000.

2 This appears to have been the standard used by the Commission in deciding whether or not coordinated
issue advocacy was subject to the Act prior to adoption of 11 CFR § 100.23. See Advisory Opinion 1985-
14 [1976—1990 Transfer Binder] Fed. Elec. Camp. Fin. Guide (CCH), § 5819 at 11185.

12
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“Clinton/Goré ’96 General Election Legal and Compliance Fund” at 6, (June 24, 1999)
(emphasis added). . :

Shortly thereafter, the Federal District Court for the District of Columbia decided -
Federal Election Commission v. Christian Coalition, 52 F. Supp.2d 45 (D. D.C. 1999).
That decision held that corporate expenditures for coordinated issue ads were subject to
the contribution prohibitions of 2 U.S.C. section 441b.2! Id. Because this single district
court decision seems to have contributed to a re-evaluation of the Commission’s
previously expressed appreciation for and insistence upon definite content standards, I
will address this decision and related precedent at some length.?

ILB.

In MCFL the Supreme Court had held that issue advocacy by corporations and
unions does not constitute an “expenditure” pursuant to the Act. 479 U.S. at 249. Thus,
corporate and union communications lacking express advocacy are not only not
“independent expenditures™ under Section 441b—they are not “expenditures” at all.
Nevertheless, the Christian Coalition court concluded that whether or not corporate or
union activity is prohibited or protected turns upon whether the activity is “in connection
with an election,” and not whether the activity is an “expenditure,” under the Act because,
“[t]he real issue ... is whether an expenditure is ‘authorized’ by a campaign or
‘coordinated’ with the campaign.” 52 F. Supp.2d at 87-88. The Christian Coalition
court went on to argue that “Buckley, in its treatment of coordinated expenditures as in-
kind contributions, left undiscussed the First Amendment concerns that arise with respect
to ‘expressive coordinated expenditures.’ ... It can only be surmised that the Buckley
majority purposely left this issue for another case.”?* 52 F. Supp.2d at 85.

2! In doing so the district court failed to address the impact of 2 U.S.C. § 431(8)(B)(vi) in light of the
Supreme Court’s holding in MCFL, supra. See ante pp. 4-5. _

2 1 presume that the Christian Coalition case was a factor in this change as all three Commissioners still on .
the Commission reversed course on the need for clear content standards after that opinion. Another
possibility is that these commissioners believe that vagueness and overbreadth can be cured by a content
standard somewhere between the "electioneering message” standard they specifically rejected and the
express advocacy test they have so far not adopted, though to date no such standard has been proposed.

? The district court stated that “corporations and unions can make independent expenditures that are related
to a federal election campaign so long as those expenditures are not for communications that advocate the
election or defeat of a clearly identified candidate.” Christian Coalition at 48 (emphasis in the original).
Because the term “independent expenditure” is defined within the FECA as requiring express advocacy, see
2U.S.C. § 431(17), and section 441b prevents corporations and unions from making any FECA
“expenditures,” we know that the district court meant “issue advocacy” by its use of the term “independent
expenditures” in the above sentence.

2 The Buckley Court allowed contributions to be carved from First Amendment protection largely because
contribution limits “involve [] little direct restraint on [one’s] political communication [and] does not in any
way infringe on the contributor’s freedom to discuss candidates and issues.” Buckley at 21. Investigating
issue advocates on the theory that their communications may be coordinated with a candidate is a direct
restraint on a speaker’s freedom to discuss candidates and issues. .

13
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In addressing the issue, the Christian Coalition court next recognized a need to
differentiate between “expenditures on non-communicative materials, such as hamburgers
or travel expenses for campaign staff,” which, like direct contributions to the candidate,
do not communicate the underlying basis of support, and expenditures “in which the
spender is-responsible for a substantial portion of the speech.” Id. at 85, n. 45. The latter,

" which the court termed “expressive coordinated expenditures,” are speech-laden or

communicative, and thérefore different from other non-communicative in-kind
contributions. /d. Ultimately, however, the court concluded that coordinated issue
advocacy could be regulated, believing that it is the “fact of coordination” that is
significant, not the character of the underlying item that is coordinated. The court seemed
to conclude that the lesson of Buckley is that it is the independence of the speech, rather
than its communicative value, that determines its level of constitutional protection. In
other words, the court focused only on the corruption side of the coin, but not on the First
Amendment side. Thus, the court found that independent speech is deserving of clear
content standards, but where independence fades—or at least a complainant alleges it has
faded—speech may be extensively investigated regardless of its content and without
regard for whether that speech constitutes speech of the spender. See id. at 87, n. 50.

The district judge in Christian Coalition reasoned that Buckley specifically read
an express advocacy standard only into the statutory provisions regarding independent
expenditures ‘relative to’ a clearly identified candidate and ‘for the purpose of influencing
any election for Federal office.” 52 F. Supp.2d at 87, n.50. Therefore, the court
concluded, for all other parts of the FECA, the Buckley Court must have “used the term
‘expenditure’ advisedly, leaving intact the normal, broad meaning Congress had given it.”
Id. But what “normal, broad meaning” had Congress given the definition of

- “expenditure”? Webster’s Dictionary defines “expenditure” as “the act of expending; a

spending or uéing up of money, time, etc.; disbursement.” Webster's New Twentieth
Century Dictionary of the English Language, p. 644, 2d ed., 1977. Clearly the Act did
not intend, nor would it be constitutional to prohibit all expenditures or contributions by a

" person in excess of $1000, at least not in the broad, everyday meaning of the terms. Thus

Congress had limited the scope of both the terms “expenditure” and “contribution” to,
“[a]nything of value ... for the purpose of influencing any election for Federal office.” 2
U.S.C. §§ 431(9)(A)(i) and 431(8)(A)(i) (emphasis added). The Buckley Court,
however, found that the phrase “for the purpose of mﬂuencm§ was still insufficiently
precise to overcome concerns of vagueness and overbreadth,” and so narrowed it to
cover only express advocacy. 424 U.S. at 79. If, as the Christian Coalition court
maintained, the Buckley Court defined that critical phrase only with regard to independent
expenditures, then that phrase must still be imbued with some semblance of meaning
before deciding which coordinated disbursements are regulable “expendltures," and
therefore “contributions” subject to the Act.

% “There is no legislative history to guide [the courts] in determining the scope of the critical phrase ‘for the
purpose of influencing,”” Buckley, at 77, yet “[i]t is the ambiguity of this phrase that poses constitutional

problems.” Id.
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When a group engages in public discussion of political issues and coordinates its
activity with a candidate or committee, the critical phrase that turns the speech into
prohibited or limited activity is that it is speech “for the purpose of influencing an
election.” The court in Christian Coalition seemed to assume that because the Supreme
Court did not specifically define the phrase as being limited to express advocacy in the
context of coordinated expenditures, it must have decided that groups that are alleged to
have engaged in coordinated speaking are not faced with the same concerns of vagueness
and overbreadth. In fact, the Supreme Court has simply never specifically answered the

question.?

There is no normal, accepted meaning of the phrase, “for the purpose of
influencing,” and Congress has not provided one. An ‘“unconstitutionally overbroad
statute may not be enforced af all until an acceptable construction has been obtained.”
McGautha v. California, 402 U.S. 183, 259 (1971), rehg. denied, 406 U.S. 978 (1972).
Either the Commission or the courts must give the phrase “for the purpose of influencing”
some prospective, content-based meaning. 1

Iv.

The approach to coordinated expenditures adopted by Commissioners Thomas
and McDonald would relieve the Commission from any need to clearly define which
speech is “for the purpose of influencing” elections until after an extensive investigation.
They would have this determination made by the Commission on a case-by-case basis
after an investigation, which would be, in effect, a search for evidence of the respondent’s
true intent based upon a totality of the circumstances. These Commissioners believe a
complete investigation in this case, for example, could have shown that the “the
Coalition’s communications were undertaken for the purpose of influencing federal
elections” because the Coalition “aired ads in the weeks before the election;” “dropped

% See ante at 13.
27 In the context of FECA, the courts have consistently used an “express advocacy” test to give meaning to

the Act’s vague or overly broad provisions. See e.g. Buckley v. Valeo, 424 U.S. 1 (1976); Massachusetts
Citizens for Life, 479 U.S. 238 (1986); Maine Right to Life v. FEC, 98 F.3d 1 (1* Cir. 1996), cert. denied
118 8. Ct. 52 (1997); FEC v. Christian Action Network, Inc., 92 F.3d 1178 (4® Cir. 1996) (summarily
affirming 894 F. Supp. 947 (W.D. Va. 1995)); Faucher v. FEC, 928 F.2d 468 (1® Cir.), cert. denied, 502
U.S. 820 (1991); FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45 (2d Cir. 1980)
(en banc); Colorado Republican Fed. Campaign Comm., 839 F. Supp. 1448 (D. Co.), rev’d on other .
grounds, 59 F.3d 1015 (10™ Cir. 1995), vacated on other grounds, 116 S. Ct. 2309 (1996); Right to Life of
Michigan v. Miller, 23 F. Supp.2d 766 (W.D. Mich. 1998); FEC v. National Org. for Women, 713 F. Supp.
428 (D. D.C. 1989); FEC v. American Fed'n of State, County & Mun. Employées, 471 F. Supp. 315 (D.
D.C. 1979). See also FEC v. National Conservative Political Action Comm., 470 U.S. 480, 497 (1985)
(holding that the First Amendment prohibits limits on independent expenditures that expressly advocate the
election or defeat of a candidate, and noting in dicta “[t]he fact that candidates and elected officials may
alter or reaffirm their own positions on issues in response to political messages ... can hardly be called
corruption, for one of the essential features of democracy is the presentation to the electorate of varying
points of view.”); Clifton v. FEC, 114 F.3d 1309 (1* Cir. 1997) (holding that the Commission’s efforts to
regulate “issue advocacy” as “contributions” exceeded its powers under the FECA, and stating, “we do not
take Congress to have authorized rules that sacrifice First Amendment interests.”) .
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direct mail ten days before the election;” and “took credit” for the reelection of many
members of Congress. Thomas/McDonald Statement, at 12, n. 6, (internal citations
omitted). Additionally, they would find that “[t]here is no indication that the Coalition

-was formed for any purpose other than building ... public support for certain candidates

[and] nothing suggesting that the Coalition engaged in ... issue discussion outside the

" context of elections.” Thomas/McDonald Statement at 15. The capstone for the

Commissioners is a quote from the Coalition itself: “Our ultimate objective is to return a

- pro-business, fiscally responsible majority for the 105" Congress.” Thomas/McDonald

Statement at 16 (emphasis omitted), quoting The Washington Post, August 8, 1996.2

These criteria offer no prospective guidance and contribute little if anything to
overcoming the vagueness problem. Because, as the Supreme Court noted in Buckley,
“campaigns themselves generate issues of public interest,” 424 U.S. at 42, and because
public interest in issues is often highest close to an election, the logical time to engage in
issue advocacy is close to an election.?? Similarly, groups will ultimately hope that if
politicians do not adopt their positions on issues, the voters will turn against them.
Surely, we cannot regulate issue ads simply because they will affect what issues and
stances voters think are important. That does not make their conduct “for the purpose of
influencing” a federal election as the meaning of that crucial phrase has been defined to
avoid vagueness problems in the context of independent expenditures. See Federal
Election Commission v. GOPAC, 917 F. Supp. 851 (D. D.C.) (1996). Thus the type of
criteria on which Commissioners Thomas and McDonald would rely fails, even after the

# Commissioners Thomas and McDonald also cite these facts for the proposition that the Coalition was a
“political committee™ that must register under 2 U.S.C. § 433 and report its activity under 2 U.S.C. § 434.
Thomas/McDonsld Statement at 15-17. The Act defines “political committee” as “any ... association ... of
persons which receives contributions ... or makes expenditures aggregating in excess of $1,000 during a
calendar year.” 2 U.S.C. § 431(4)(A) (emphasis added). The Buckley Court cautioned that the broad
statutory definition of ‘political committee,” which turns on the terms contribution and expenditure and on
the phrase “for the purpose of influencing any election” had the potential for encompassing “both issue
discussion and advocacy-or a political result” and thus might encroach upon First Amendment freedoms.
Buckley at 79. Therefore, to fulfill the purposes of the Act, the term political committee “need only °
encompass organizations that are under the control of a candidate or the major purpose of which is the
nomination or election of a candidate.” Id. While an organization’s purpose may be evidenced by its
public statements of its purpose, see MCFL at 262, such an inquiry is secondary to the requisite of finding
“expenditures” or “contributions” in excess of $1,000. So “[e]ven if the organization’s major purpose is the
election of a federal candidate or candidates [, as Commissioners Thomas and McDonald insist the evidence
would conclude,] the organization does not become a “political committee™ unless or until it makes
expenditures in cash or in kind.” See Machinists at 392. The argument that “major purpose” alone is
enough to make a group a “political committee” or make disbursements into “expenditures” as defined by
the Act was specifically rejected in Federal Election Commission v. GOPAC, 917 F. Supp. 851, 861-62
(1996)(“As a matter of law, the Commission ... failed to demonstrate that GOPAC bécame a political
committee within the meaning of the Act by spending or receiving $1,000 or more and engaging in
;rartisan politics® and ‘electioneering.")(emphasis added).

Furthermore, Congress is often still in session within, for example, 60 days of an election, and engaged in
more than the usual number of floor votes while attempting to wrap up the session. See Bradley A. Smith,
Soft Money, Hard Realities: The Constitutional Prohibition on a Saoft Money Ban, 24 J. Legis. 179, 192 n.
85 (1998); See also Mills v. Alabama, 384 U.S. 214 (1966)(striking down a limited ban on express
advocacy close to an election).

16



22 .0% .. 406 .018Y

fact, to provide any meaningful distinctions that would not chill constitutionally protected
speech.
Equally important, “[n]o matter what facts [the Commission] finds through [an]

investigation, the requisite jurisdiction for the investigation itself must stand or fall on the
purely legal claim....” Federal Election Commission v. Machinists Non-Partisan Political

- League, 655 F.2d 380, 390 (D.C. Cir. 1981) (hereinafter “Machinists™’). In Machinists,

the Circuit Court of Appeals for the District of Columbia had to determine whether to
enforce a Commission subpoena against a “draft” committee where it was unclear '
whether the Commission had statutory authority to regulate draft committees at all. Jd.
The Court stated that any alleged compelling interests the Commission may assert in
seeking information, can be compelling and granted effect if the Commission first has
authority to regulate a particular type of speech or activity. Jd. But the Court held that
“the highly sensitive character of the information sought simply makes it all the more

" important that the court be convinced that jurisdiction exists.” Id. at 389.

In the current MUR, the purely legal claim is that coordinated issue advocacy is
“for the purpose of influencing elections” and so subject to regulation under the FECA.
In-deciding the question of Commission jurisdiction, the Machinists Court warns us that
“[i]n this delicate first amendment area, there is no imperative to stretch the statutory
language, or read into it oblique references of Congressional intent....” Rather,
“[a]chieving a reasonable, constitutionally sound conclusion in this case requires just the

- opposite. ‘It is our duty in the interpretation of federal statutes to reach a conclusion

which will avoid serious doubt of their constitutionality.’” Id. at 394, quoting Richmond
v. United States, 275 U.S. 331 (1928).

Certainly we, as Commissioners, should equally avoid interpretations of the
statute that raise constitutional questions, at least absent a clear expression of intent from
Congress. We are obliged to be certain we are acting within the confines of the FECA
and the Constitution. We cannot use ambiguities to expand our regulatory authority.
Even if Commissioners do not believe that the Buckley Court limited the phrase “for the
purpose of influencing” to express advocacy when applied to coordinated
communications, they must concede that our guidance in this area is at a minimum. To
avoid serious constitutional concemns, we should adopt an objective, briglit line express
advocacy standard as a predicate to investigating allegedly coordinated issue discussion.

Indeed, the D.C. Circuit has also admonished this agency to use clear, bright line
standards, not only to address constitutional concerns, but for more mundane, practical
reasons as well. In Orloski v. F.E.C., 795 F.2d 156, 165 (D.C. Cir. 1986), the Court of
Appeals wrote that, “[a]dministrative exigencies mandate that the FEC adoptan
objective, bright-line test for distinguishing between permissible and impermissible
corporate donations.” Certainly this would apply to permissible and impermissible non-
corporate donations as well. The Orloski court went on to add that, “an objective test is
required to coordinate the liabilities of donors and donees. The bright-line test also is
necessary to enable donees and donors to easily conform their conduct to the law and to
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enable the FEC to take the rapid, decisive enforcement action that is called for in the
highly-charged political arena.” Id. Each of these concerns apply in the context of
coordinated issue advocacy—as the naming of over 60 respondents and the length of the
investigation in this MUR show, without an objective content standard neither donees nor
donors can “easily conform their conduct to the law,” and the FEC cannot take “rapid,

" decisive enforcement action.” And, of course, Orloski also warned of the need for a

bright line to avoid a chilling effect on protected speech: “A subjective test based upon
the totality of the circumstances [such as that favored by Commissioners Thomas and
McDonald in this MUR] would inevitably curtail permissible conduct.” Zd.

In fact, Orloski warned of other practical problems with a subjective test, many of
which are on exhibit in this case. Wrote the court:

“[A subjective test] would also unduly burden the FEC with requests for
advisory opinions ... and with complaints by disgruntled opponents who
could take advantage of a totality of the circumstances test to harass the
sponsoring candidate and his supporters. It would further burden the
agency by forcing it to direct its limited resources toward conducting a
full-scale, detailed inquiry into almost every complaint, even those
involving the most mundane allegations. It would also considerably delay
enforcement action. Rarely could the FEC dismiss a complaint without
soliciting a response because the FEC would need to know all the facts
bearing on motive before making its "reason to believe" determination.

Id. at 165. These considerations, and in particular the chilling effect on speech of this
uncertainty, argue for an objectxve, express advocacy test over the vague, post hoc,
subjective test favored by Commissioners Thomas and McDonald.

~ Commissioner Sandstrom, in his turn, voices a concern for vagueness and
overbreadth, but argues that the “express advocacy test is a subjective, content-based test
about which reasonable minds can on occasion reach different results,” and for that '
reason, ought to be applied “only where more objective criteria are unavailable.”
Sandstrom Statement at 6. Commissioner Sandstrom then argues that the objective
criteria should be whether the ads were tested for their effect on voters® candidate
preferences. Based on this, he voted against the General Counsel’s recommendation to

take no further action in t}xis case.

First, Commissioner Sandstrom errs in thinking that the express advocacy test is
subjective. A subjective test depends on the mental impression of the respondent at the
time his communications were made. An objective test relies on independently verifiable
facts, such as whether or not a communication contains express words of advocacy of
election or defeat. While it is true that the inexactness of language means that reasonable

- minds can sometimes reach differing results on whether or not certain words are express
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words of advocacy of election or defeat,* in the overwhelming majority of cases the
express advocacy standard is very easy to apply. The occasional disagreement does not
mean that the express advocacy test is “subjective,” that it fails to provide notice to the
regulated community, or that it fails to provide courts a standard of reviewing the actions
of legislatures, regulatory commissions, prosecutors, and inferior courts. By an
“objective” test, it is not meant that every adjudicator will reach the same result in every

- case, but rather that the test will not rely on the subjective motives of the speaker.
Commissioner Sandstrom’s proposed objective criteria — whether or not the ad was

tested for effect on voter candidate preferences — is, like the express advocacy test,
objective in that it does not rely on intent, but is, like the express advocacy test, subject to

disagreement as to whether it has been met.!

More important, Comnnssnoner Sandstrom’s proposed standard provides no
guidance to a group that had not so tested its ads. That is, the presence of such testing
might quickly allow the Commission to find a purpose to influence a federal election, but
its absence would not allow the respondent to quickly demonstrate no such purpose. (I do
not think that Commissioner Sandstrom means to propose that only issue ads that are
tested for effect on voters’ candidate preferences would be subject to regulation). Nor
would the Commission be expected to routinely accept a respondent’s denial of such
testing without an investigation. Respondents would therefore continue to be subject to
extensive investigations on the basis of allegations filed by their political adversaries.
Thus, the chilling effects on speech, not to mention the other problems outlined in
Orloski, would still be present. Furthermore, groups engage in issue advocacy in the
ultimate hope of changing government policy. One way to assure that issue ads will be
effective is to test them on voters to see if they are likely to encourage voters to put the
desired pressure on legislators and candidates to adopt the favored positions. The right to
engage in political issues discussion would lose much of its meaning if groups and
individuals were limited to communications that were not effective in mobilizing voters.

The express advocacy test is an instrument of law designed to further
constitutional aims by limiting actions of legislatures and regulatory bodies that would
chill protected political speech through their overbreadth and vagueness. The existence
of express advocacy is a threshold requirement for regulating the communicative
expenditures of unions, corporations, groups or individuals. No matter the degree of
dissatisfaction with the results the test yields, we are not permitted, nor would it be wise,
to jettison the express advocacy test snnply because we might believe in any given case
that “more objective criteria” are available.*

® See e.g. Federal Election Commission v. Furgatch, 807 F.2d 857 (9* Cir. 1987), cert den. 484 U.S. 850
( 1987), MUR 4922 (Suburban O’Hare Commission). )

*! For example, my standard for determining what constitutes “test{ing] an ad’s influence on voters’ choice
of federal candidate” may differ from Commissioner Sandstrom’s. Does it include, for example, asking
generically whether a voter would be more or less inclined to favor a candidate who takes particular
positions? Or asking not if the ad would affect one’s vote or even preference, but merely the respondent’s
opinion of the individual in question? Or suppose that the ads are tested for voters using candidates in a
Senate race, but then run in a House race? I am sure many more variations are available.

32 1t goes without saying that there is no basis in the statute or judicial interpretations of the statute for
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It is true that the express advocacy test often yields results with which some
individuals are unhappy. Many observers fear that coordinated issue advocacy has the
potential to corrupt candidates and officeholders. The Christian Coalition court, for
example, warned that were the express advocacy standard “imported” into section 441b’s

* contribution prohibition, “it would open the door to unrestricted corporate or union

underwriting of numerous campaign-related communications that do not expressly
advocate a candidate’s election or defeat.” 52 F. Supp.2d at 88. This would, feared the
court, “present real dangers to the integrity of the electoral process.” Id. at 92. Of course,
all of this is nothing more than the district court saying that its concern about quid pro
quo corruption overrides the vagueness and overbreadth problems inherent in regulating
issue advocacy. The Supreme Court faced the same issues in Buckley and reached the
opposite conclusion, recognizing that issue advocacy would be used to influence
campaigns: “It would naively underestimate the ingenuity and resourcefulness of persons
and groups desiring to buy influence to believe that they would have much difficulty
devising expenditures that skirted the restriction on express advocacy of election or defeat
but nevertheless benefited the candidate’s campaign.” 424 U.S. at 45. Regulating
coordinated issue advocacy, no matter how much it may or not benefit a campaign,
plunges the discussion of issues back into a morass of regulation and resuscitates the

" concerns of vagueness and overbreadth the Court addressed in Buckley. A content

standard is needed to alleviate this problem, but at this time our coordination regulations
possess no content standard beyond the vague statutory language that expenditures be
made for the purpose of influencing a federal election.>® This is effectively no content
standard at all, as the Buckley Court held in discussing the disclosure provisions of the
Act, and as another Supreme Court case, cited extensively in Buckley, makes clear.

In Thomas v. Collins, 323 U.S. 516 (1945), Thomas, a national union leader, was |
accused of violating a Texas statute requiring “all labor union organizers operating in ..
Texas ... to file [for an orgamzer s card] with the Secretary of State before sohcmng any
members for his organization.” Id. at 519, n. 1. The statute required organizers to catry
the card whenever “soliciting” members, and to exhibit the same when requested to do so
by prospective members. The statute was invalidated because speakers would not know
in what ways they could speak about the labor movement, or about labor issues, without

Commissioner Sandstrom’s proposal to define groups as political committees by essentially redefining
“expenditure” and “contribution” to include ads tested for their effect on voter candidate preferences.
Commissioner Sandstrom is also justifiably concerned that the rules be made clear. Sandstrom Statement at
4-5. In addition to being well grounded in judicial precedent, the express advocacy test has the advantage
of being clear, simple to understand for the mexpenenced, easy to apply in the overwhelmmg majority of
cases, and familiar to regular participants in campaigns.

 Some have suggested that “the purpose of influencing” be found in 'any ad featuring a candidate's name
or likeness.! But this is little improvement, for reasons of overbreadth, over the 'relative to a candidate'
standard the Court rejected as vague in deciding Buckley. Limiting the content standard to any ad
containing a clearly-identified candidate is unconstitutionally overbroad for as the Court observed in
Buckley, “[clandidates, especially incumbents, are intimately tied to public issues involving legislative
proposals and governmental actions. Not only do candidates campaign on the basis of their positions on
various public issues, but campaigns themselves generate issues of public interest.” 424 U.S. at 42,
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carrying a card. In short, the statute was invalidated because it lacked a definite content
standard.

The Court suggested that had the statute included a precise content standard,
equivalent to the express advocacy test later adopted in Buckley, the regulation could have
been valid under the State’s police power because, “[a] speaker in such circumstances
could avoid the words ‘solicit,” ‘invite,’[or] ‘join.’” Id. at 534. However, -

[wlithout such a limitation, the statute forbids any language which
conveys, or reasonably could be found to convey, the meaning of
invitation. How one might ‘laud unionism’ as the State and State Court
concede Thomas was free to do, yet in these circumstances not imply an

" invitation, is hard to conceive. ... In short, the supposedly clear-cut
distinction between discussion, laudation, general advocacy, and
solicitation, puts the speaker in these circumstances wholly at the mercy of
his hearers. ... Such a distinction offers no security for free discussion.

Id. at 535.

The Court made the point most relévant fo the problem posed by our current
coordination regulations:

The vice [in a statute prohibiting the issuing of invitations without an
organizer’s card] is not merely that invitation ... is speech. It is also that
its prohibition forbids or restrains discussion which is not or may not be
invitation. The sharp line cannot be drawn surely or securely.

Id. at 535-36 (emphasis added). Similarly, the “vice” in the coordination regulations is

not that they regulate ads that a candidate may authorize or request. The vice of the
regulations is that unless they are limited to phrases of a particular kind, speakers who
want to discuss more generic matters will not know whether they will be investigated
under the regulations. A speaker seeking to.discuss issues without risking investigation
can avoid words such as “vote for,” ‘elect,” ‘vote against,’ or ‘defeat.” But absent a
content standard, our regulations provide no guidance as to which types of phrases will be
deemed to “influence the outcomes of elections,” and our regulations will limit or chill
much speech that is not or may not be “for the purpose of influencing” a federal election.

. Nor can the lack of a content standard can be effectively offset through a
restrictive test for coordination. While other considerations lead me to support a conduct
test for coordination similar to that enunciated in Christian Coalition and since
incorporated into our regulations at 11 C.F.R. § 100.23, the truth is that such a restrictive
test for proving coordination can, absent a content standard, actually make investigations
more intrusive and chilling of speech. The reason is because the more difficult '
evidentiary burden the Commission faces to prove coordination requires a more intrusive
investigation to gather facts that are usually in control of the respondent. Thus, while the
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coordination rule of Christian Coalition solves the notice problem of the Commission’s
old “insider trading” standard, it does not address the fundamental vagueness problem.
“The objectionable quality of vagueness and overbreadth does not depend [just] upon
[the] absence of fair notice to a[n] accused ... but [more importantly] upon the danger of
tolerating, in the area of First Amendment freedoms, the existence of a ... statute

- susceptible of sweeping and improper application.” NAACP v. Button, 371 U.S. 415,

432-433 (1963). A content standard provides advance notice to actors of what kind of
speech the FEC may investigate, and reduces the risk of arbitrary, discriminatory, or
capricious enforcement far more effectively than a purely conduct based standard.

Absent a content standard, it does not appreciably warm the environment for
speech to say that the standard for actually proving and punishing coordination “must be
restrictive,” as the court did in Christian Coalition. 52 F. Supp.2d at 88. This is because
a restrictive conduct standard does nothing to alleviate the ease with which allegations
may be made and intrusive, expensive investigations launched. The Supreme Courtin
Thomas v. Collins, assessing the chilling effect of the Texas statute upon speech, did not
discuss the defendant’s likelihood of success at trial, or the difficulty that the State would
have in proving whether the defendant violated the organizer-card ordinance, or the
elements involved in that proof. The mere threat of prosecution was sufficient to chill
speech and make the statute unconstitutional. (“The threat of ... arrest ... hung over every
word.” Id. at 534.) Because the threat of prosecution (or investigation) can itself chill
speech, see Virginia v. American Booksellers Ass 'n., 484 U.S. 383, 392-93 (1998), a
tough conduct standard does not eliminate the need for a clear content standard. A
precise content standard along with the new conduct standards outlined in 11 CFR §
110.23 would work as bookends in enforcing the Act while removing an unconstitutional
chill from protected speech and associational activities.

V..

Investigations into allegations of coordination will often involve demands for =
access to an organization’s detailed legislative and political plans, including intrusion into’
the most sensitive internal political discussions. See generally, AFL-CIO, et al. v. FEC,
Civ. Action No. 01-1522 (GK), Dist. Ct., District of Columbia. The express-advocacy
content standard ensures that investigations into allegations of coordination are only
visited upon those groups, corporations or unions who first cross a bright, content line.

~ The dangers to the First Amendment posed by such broad government
investigations of political activity have been recognized time and again by the federal
courts. See e.g., F.E.C. v. Larouche Campaign, 817 F.2d 233, 234 (2d Cir:
1987)(recognizing that the Commission’s investigative authority should be constrained or
clearly delineated due to the sensitive nature of the activities the agency regulates, and
holding that where a case implicates First Amendment concerns, “the usual deference to
the administrative agency is not appropriate and protection of the constitutional liberties
of the target of the subpoena calls for a more exacting scrutiny of the justification offered
by the agency.”) In Buckley, the Supreme Court recognized that “compelled disclosure
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[of political activities], in itself, can seriously infringe on privacy of associations and
belief guaranteed by the First Amendment.” 424 U.S. at 64. Justice Frankfurter made the
same point over forty years ago: “It is particularly important that the exercise of the
power of compulsory process be carefully circumscribed when the investigatory process
tends to impinge upon such highly sensitive areas as freedom of speech or press, freedom
of association, and freedom of communication of ideas.” Sweezy v. New Hampshire, 354

. U.S. 234, 235 (1957) (Frankfurter, J., concurring). Investigations into such areas of
‘constitutional sensitivity ought to be triggered only where respondents can know that they

have crossed a bright line.**

: The suggestion that a bright line can be found by the fact of communicating with a
candidate—in other words, that a speaker can find a safeharbor by not communicating at
all with a candidate in the two, four or six-year period between elections, is not realistic.*’
Indeed, one reason for our passing the new coordination regulation was the recognition
that our old enforcement standard, presumptively finding coordination based on any
contact between the speaker and the candidate, was unrealistic. For example, in seeking
to prove coordination between the Christian Coalition and various Republican candidates,
the Commission’s evidence included the fact that public officials addressed meetings of
the organization. See Christian Coalition; 52 F. Supp.2d at 68, 71, 76. Public officials
have a legitimate need to communicate with their constituents, these constituents have a
right to listen to their elected officials, and “nowhere in the Act did Congress expressly
limit an incumbent’s right to communicate with his constituency.” Orloski v. Federal
Election Commission, 795 F.2d 156, 163 (D.C. Cir. 1986). Groups and candidates talk all
the time, and to force groups to choose between talking to candidates or losing their
safeharbor is likely to be as chilling on the First Amendment rights to speak and to
petition the government as the conduct standard the Commission just rejected.

. ¥ I do not suggest that the Commission may make no inquiries at all until it is sure that express advocacy

exists. The Commission could conduct a Reader’s Digest inquiry, even to the point of enforcing subpoenas,
to be certain no express ads were run. See Reader's Digest Ass'n. v. FEC, 509 F. Supp. 1210 (SD.N.Y)
(where factual questions existed regarding whether the Commission had statutory authority to conduct a full
investigation, the court adopted a two-step process to govern its continuation; the first stage of the
investigation would be solely for the purpose of determining whether statutory authority existed). Asa
factual matter, complaints are normally filed because someone—usually the speaker’s political opponent—
has seen the ads in question. The ads are described in or attached to the complaint, so even a Reader’s
Digest inquiry will be rare. When the ads are not shown by the complaint to be issue ads, the respondent
can typically attach the ads to the response, and if they do not include express advocacy, the enforcement
ends there at very low cost to both respondent and Commission.
% Chairman McDonald and Commissioner Thomas state that the Act and the Buckley Court required only a
"general understanding" to find coordination and presumably would state that persons speaking with
legislative officials or candidates in the 2, 4 or 6 years between elections do so at their own risk. See
Thomas/McDonald Statement at 7. I disagree with this conclusion, for the reasons stated in Clifion. See
114 F.3d 1309 at 1314. The district court in Christian Coalition also seemed not to appreciate the First
Amendment dilemma in this area, mischaracterizing the choice as one between “lobbying the campaign on
issues but spending no money on the election ... or remaining walled off from the campaign so that all
campaign-related expenditures are clearly independent.” Christian Coalition, 52 F. Supp. 2d at 89, n. 53
(emphasis added). Approximately fifty percent of all “campaigns” involve office holders who make up “the
government,” and with whom the speaker may wish to confer on legislative issues pursuant to the First
Amendment right to “petition for a redress of grievances.” U.S. CONST. amend. I.
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Issue discussion ought not, and constitutionally cannot, be regulated merely
because an issue ad may be of benefit to the candidate or his campaign. Issue discussion
will almost always, at some point, benefit some campaign, as the Buckley Court
understood. The purpose of the express advocacy test is not to neatly separate those

" communications that are intended to influence a campaign from those that are not, but to

protect the rights of all citizens to engage in protected speech. In this respect, the test is
similar to many other prophylactic tests found in the law. For example, in Miranda v.
Arizona, 384 U.S. 436 (1966), the Supreme Court recognized that “to permit a full
opportunity to exercise the privilege against self-incrimination, the accused must be
adequately and effectively appnsed of his nghts and the exercise of those rights must be
fully honored.” Miranda, at 467.° The warnings that law enforcement officials have
been required to give to suspects ever since are not a sifting screen to divine the
subjective intent of the suspect; not one tool among many for determining whether his
confession was voluntary. Likewise, the express advocacy test is not a sifting screen to
divine the subjective intent of a respondent, to determine whether in his mind the speech
he engaged in was for the purpose of influencing an election. Rather, both the Miranda
warnings and the express advocacy test are objectively ascertainable threshold
requirements promulgated by Courts to protect:the constitutional rights of citizens. .
Neither test is disposable, even though there may be other evidence that a confession was
voluntary, or that a respondent’s speech was “for the purpose of influencing” an election.
As stated by the Court in Miranda, the “privilege is so fundamental to our system of
constitutional rule and the expedient of giving adequate warning as to the availability of
the privilege so simple, we will not pause to inquire in individual cases whether the
defendant was aware of his rights without a warning being given.” Miranda at 468. The
First Amendment is no less fundamental,®” and the expedient of applying the express
advocacy test so simple, that we may not and ought not pause to inquire in individual
cases whether speech can be “for the purpose of influencing” an election without first

findmg express advocacy.>®

- Campaign finance laws and regulations have, over time, become weapons in the
arsenals of candidates and party committees, and we should not quickly minimize the far-
reaching aspects of these regulations. In 2000 the Congressional Committee Chairman of
one major political party went so far as to sue his counterpart under the RICO statute.’® If

% The Miranda warnings were re-affirmed last year as a constitutionally based approach for determining the
admissibility of statements made during a custodial interrogation that could not be overruled by statutory
enactment. Dickerson v. United States 530 U.S. 428 (2000).

¥ Seee g, Buckley v. Valeo, 424 U.S. at 14 (*Discussion of public issues and debate [is] mtegnl to the
J’eratlon of the system of government established by our Constitution.™)

The law is full of blanket rules, in addition to Miranda, that are adopted in order to protect rights or to
provide for increased accuracy or efficiency, even if in a particular case the application of the rule does not
seem to achieve its purpose. For example, statutes of limitations may prevent an action even when evidence
is not stale; the exclusionary rule often prevents evidence from being used in trials though it is known to be
probative; the parole evidence rule may make a contract unenforceable though the evidence is clear that

such a deal was made, to name just a few.
* In 2000, DCCC Chairman, Patrick Kennedy (D-R.I.) sued the NRCC and Tom DeLay (R-Tx.) under the

24



our coordination regulations proceed without an adequate content standard, it will take
the political elite about three minutes to deduce that nearly all allegations of coordination
will be followed by an FEC investigation, to which the respondent can offerno -
affirmative defense that will quickly terminate the investigation. Given that groups
frequently have contacts with officeholder/candidates, credible allegations of

" coordination will be easy to make. If the complaint is reasonably well-crafted,*” the

Commission will have no choice but to find “reason to believe” that a violation has
occurred. This is low-hanging fruit for any party, candidate, person or group seeking to
silence and harass opposing voices in an election cycle.

Whether express advocacy is present in any written or broadcast message,
however, is a legal question susceptible of a quick preliminary determination by the
Commission. It therefore acts as an affirmative defense the Commission can accept or
reject in the initial stages of the MUR. Absent such a test, a respondent’s preliminary

" denial of coordination, even when backed by signed affidavits, will never amount to

anything more than a self-serving factual (not legal) representation. If in the future the
Commission adopts an incorrect content standard, or effectively no content standard,
there will be no affirmative defense that could save an advocate from a protracted
investigation. The express advocacy bright line serves as that affirmative defense. If the
Commission abandons that bright line, any group or individual which seeks to both
engage in issue discussion and has even a passing contact with elected officials may be
subject to allegations that will trigger the type of massive investigation, and
corresponding costs, seen in this MUR. Thus it will be among the most aggressive moves
the Commission has taken towards chilling debate in the United States.

The expensive, intrusive, lengthy investigation of MUR 4624, like the similar
four-year investigation in MUR 4291, would have been readily avoided by the simple
application of an express advocacy content standard. Adopting this standard is, inmy -
view, required by both the statute and the Constitution. But even if not required, it is
certainly a permissible standard under the statute, and offers many benefits. It provides
clear notice to the community; it should result in fewer Advisory Opinion requests than
the miere conduct standard; it will result in fewer expansive investigations which eat up
Commission resources; it will reduce the role of litigation in campaigns; and most
importantly, it avoids any concerns about constitutionality, and will not have the chilling
effect on speech of an approach without a clear content standard.

Thus I would have ended this MUR on much simpler grounds, 4t a much earlier
date, by finding that the Coalition’s spending for issue advocacy, whether or not

RICO statute. See Juliet Eilperin, House Democrats Sue DeLay,; Action Accuses Whip of Extortion, Money
Laundering in Fundraising, THE WASHINGTON POST, May 4, 2000, at A06.

“ Commission policy has been to treat complaints liberally. If the complainant swears an affidavit (as he is
essentially required to do in swearing out a complaint, see 2 U.S.C. §437g(a)), the Commission will nearly
always be required to launch into a full investigation to fairly decide whether the complainant or respondent
has the better factual representation. “Rarely could the FEC dismiss a complaint ... because the FEC would
need to know all the facts bearing on motive before making its ... determination.” Orloski at 165.
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otherwise coordinated, was as a matter of law not for the purpose of influencing an
election and not subject to regulation under the FECA.

Lty O‘A | ///C/w

‘Bradley A. Smith, Comfmissioner Datd
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FEDERAL ELECTION COMMlSSION
WASHINGTON, D.C. 20463

" FEDERAL ELECTION COMMISSION

In re Alabama Republican Party and
Timotlly R. Baer, as treasurer; . -
Parker for Congress and Stan McDonald, as

MUR4538
. treasurer; -

STATEMENT OF REASONS OF CHAIRMAN DAVID.M. MASON B
and COMMISSIO’\'ER BRADLEY A. SMITH

On September 19, 2001, the Commission voted 4-2' to take no ﬁu'ther action with

" respect to the Alabama Republican Party and Tnmothy Baer, as treasurer, regarding

violations of 2 U.S.C. §§ 441a(a)(2)(A), 441b(a) and 441a(f), and 11 CFR 102.5; and to
take no further.action regarding coordination allegations with respect to Parker for _
Congress and Stan McDonald, as treasurer. Because of the recent history of Commission -

action on matters of mass media communications allegedly ¢oordinated between polmcal :
parties and their candidates, we.could not vote to proceed agamst the Respondents in this
matter consistent with fundamental fairness. We ‘write to explam the proceedmgs thatled : -
to this conclusion. _ o

: Hlstory of Commlsslon Actlon on Coordmatnon of .
- Political Partles with thelr Candldates

Relevant Comm1ssxon action with respect to coordination of mass media
. advertising by political parties with their candidates had its genesis in the 1996 elections. -
Throughout the recent history of party coordinziion matters, Commissioners maintained
differing but largely-individuzlly consisicnt positions with respect to the threshold for

- finding a commiunication to be a coordinidted contribution. - Former Commissioner, Elliot

and Commissioner Smith, who replaced her, refused.to make coordination findings in the .

- absence of express advocacy because of First Amendment overbreadth concemns.

Commissioner Sandstrom refuscd to make coordination findings absent cxpress advocacy

! Vicc-Chairm:in M_ason and Commissioners Sandstrom; Smith and \\"old volcd in favor of the motion.

- Commissioner Michael Toner succccdcd Comm:ssloncr Wold be: .2 the issuance of this Statement of

Reasens. Chaimaan ) icDenald .':-”’ .isioner Thos.. vor " ainst the me
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MUR 4538 Statement of Reasons
Page 2 of 8 :

because of due process (notice) concerns. ' Commissioner Thomas required -
communications to be “for the purpose of influencing” an election in order to be
considered coordinated communications. Commissioners Mason and Wold fOL usad on
the degree or amount of coordmatron : -

In the audits of the Clinton and Dole presidential campaign committees the
Commission did not seek a repayment of presrdentxal matching funds under-2 U.S.C. §
441a(b) even though the national party media ads at issue appeared to have been
coordinated with their respective candidates. The Commission’s decision was based on -
the notice and overbreadth concerns of Commissioners Sandstrom and Elliot, Jomed by
Commissioners Mason and Wold in regard to the Commission’s previous advisory .

. opinion-derived, vague and overbroad “electroneenng message” standard for determining
" . whether a coordinated ad is truly a contnbutton, i.e., for the “purpose of influencing” an .

election, 2 U.S.C. § 431(8)(A), (9)(A).2 Statement of Reasons of Vice Chairman Darryl
R. Wold and Commissioners Lee Ann Elliot, David-M. Mason and Karl J. Sandstrom on

. the Audtts of “Dole for Presrdent Commrttee, Inc. (Primary), et.al.’

Before a Statement of Reasons was issued in any subsequent party coordmatron
matter, the court in FEC v. Christian Coalition, 52 F.Supp.2d 45 (D. D.C. 1999) narrowly
construed the scope of regulable coordinated expendttures In so doing it rejected as
constitutionally “overbroad” a significant part of the Commission’s regulatory definition
of coordination: “any consultation between a potential spender and a federal candidate’s
campaign organization about the candidate’s plan’s, projects, or needs.” Jd. at 89
(referring to the prior version of 11 CFR 109.1(b)(4)). The court also gave short shrift to
the Commnssron s argument that two similarly worded FECA provisions —- 2 U.S.C. §§

43 1(17) and: 441a(a)(7)(B)(1) = support 11 CFR 109.1(b)(4), by refemng to the “First

" Amendinent, not the Act,” as the proper dividing hne separating prohibited and protected

‘“ijssue-oriented” expenditures. Id. at 89-90.  The court then defined the scope of

_regulable coordmated expenditures upon First Amendment grounds

I take from Buckley [v. Valeo, 424 U.S. 1 (1976)] and its progeny the
dtrectwe to tread carefully, acknowledgmg that considerable coordination

2 Then-Vice: Chalrman Wold, Commissioners Elliot, Mason also did not believe there was a basns for
ordering repayment under the Presidential Primary Maiching Payment Account, 26 U.S.C. § 9031 1 seq.
Memorandum from Commissioner Mason, Dole and Clinton Audits - Repayment Determinations, Agenda.
Document 98-92, Nov. 25, 1998; Supplemental’'Reply Memorandum from Commissioner Mason, Dule and!
Clinton Audits: Why “Excess Expenditures " is not a Basis for Repayment Determinations, Agenda Doc
98-92A, Nov. 25, 1998.

? The Commission was relying upon a partial converse of the definition of “independent expenditure” in 2
‘U.S.C. § 431(17), which provides that such is an “expenditure by a person expressly advocating the election
or defeat of a clearly identified candidate which is made without cooperation or consultation with any
candidate . . . and which is not made in concert with, or at the request or suggestion of, any candidate.”
‘2us.C. § 44la(a)(7)(l3)(|) provides that, for purposes of the FECAs contribution limits, "expenduurcs
made by 2ny person in cooperation, ceasultation, or concert with, or at the request or su--gesuon of,
candidate,.. . shall bc considered to b(. a contribution to such candidate.”
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- will convert an expressive expenditure into a contribution but that the
spender should not be deemed to forfeit First Amendment protections for
ka-oum "'eecb mﬂrclv by havine engnosd in so2 consultations or

" coordination wiii u federai canuicate.
First Amendment clarity demands a deﬁmnon of "coordination"

* that provides the clearest possible guidance to candidates and constituents,
while balancing the Government's compelling interest in preventing
cormptlon of the electoral process with fundamental Ftrst Amendment

- rights to engage in political speech and political : association. . S
In the absence of a request or suggestion from the eampalgn, an
_ expresswe expendlture beeomes "coordinated" where the candidate or her’
" agents can exercise control over, or where there has been substantial _
discussion or negotiation between the campaign and the spender over, a -
_communication's: (1) contents; (2) timing; (3) location, mode, or intended -
audier:~= (€.c., chnice betwwesn newspe-er or radio advertiscment); or (4)

* Myolume" (e.g., number of copies of printed materials or frequency of
media spots). Substantial discussion or negotiation is such that the
candidate and spender emerge as partners or-joint ventirers in the
expressive expenditure, but the candidate and spender need not be eqisal

+ . 'partners. This standard limits § 441b's contnbunon prohibition on
expressive coordinated expenditures to those in which the candidate has
‘taken a sufficient interest to demonstrate that the expenditure is percexved
- as valuable for meeting the campaign's needs or wants. [/d. at 91-92 ] 5

D

The Chnstzan Coalition standard became the basns upon which the Commission
promulgated 11 CFR 100.23, which defines the conduct of what can be consxdered
coordinated mass media. commumcanons between non-parnes and candldates The -

SBy refusing to fall back on or even address the sufﬁclency of the smutory lannuage standing alone. the

court wouild appear to have tacitly held that these.provisions standing alone suffered from some

constitutional defect that only a narrowing constmenon. which it was to provide, wold remedy

® 11 CFR 100.23 provides:

Sec. 100.23 Coordinated Genecral Puahc Political Commumcanons
(a) Scope—(1) This section applies to expenditures for general public polmcal communications’
paid for by persons other than candidates, authorized committees; and party committees. '
(2) Coordinated party expendlturcs made on behalf of a candidate pursu'mt to 2 U.S.C. 441a(d) are
governed by 11 CFR 110.7. .
(b) Treatment of exr-nduurcs for Lcnc"-l publlc political communications as expendnur-.s and
contributions. Any cxp=nditure fur gencral public political communicatio:. that includes a.clearly
identified candidate and is coordmated with that candidate, an opposing candidate or a party
committee supporting or opposing that candidate is both an expenditure under 11 CFR 100. S(a)
and an in-kind contribution under 11 CFR 100.7(a)(1)(iii).
(¢) Coordination with candidates and party commiltees. An expenditure for a ;,cncrnl public
polmcal communication is consxdcred 1o be coordinated with a candidate or party committee if the

communication—-,
- . (1) Is paid for I uny pcrson other than lhc candidate, thc ca.... idate’s authorized
committee, ¢ -, -ty conm t ec, a1 .
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b . regulation exphcttly excluded political partres from 1ts coverage ‘because of anticipated
Supreme Court review of the constitutionality of the FECA’s party coordinated
expenditure limits, 2 U.S.C. § 441a(d). The Court upheld these limits in FEC v.

. Colorado Republican Fed. Campazgn Comm., 121 S.Ct. 2351 (2001)

A_Pplymg the Chnstran Coalmon standard the Commission i in MUR 4378 ona -

2-3 vote failed to support the General Counsel’s recommendation to find probable cause
to believe that the National Republican Senatorial Cormmittee had made excessive in-kind
‘contributions to Montanans for Rehberg through coordinated media ads. Then-Vice'
Chairman Wold and Commissioners Elliot and Mason could not find probable cause
because the “General Counsel conclude[d] that ‘there was no prior coordination with .
regard to specific content, timing and placement of the individual NRSC advertisements’
and that the ads ‘were apparently produeed without the [candidate’s] prior knowledge or

. approval as to'content, timing and target audiences.’” Statement of Reasons of Vice
Chairman Dairyl R. Wold and Commissioners Lee Ann Elliot and David M. Mason at 3

. (quoting GC’s PC Br. at 30, 53). -The General Counsel’s recommendatron was also based
on the by-th reJeeted elecuoneermg message” standard ' :

(2) Is ereated. produced or distributed— . i
(i) At the requesi or suggestion of the candidate, the oandrdate's authorized -
. comnmittee, a party committee, or the agent of any of the foregoing;
(i) After the candidate or the candidate's agent, or a party committee or its agent
has exercised control or decision-making authority over the content, timing; *
. location, mode, intended audience, volume of distribution, or frequency of
- placement of that cornmunication; or
(iii) After-substantial discussion or negotlanon between the creator, producer or
distributor of the comrunication, or the person paying for the comnmmeatron,
and the candidate, the candidate's authorized committee, a party committee, or )
tlie agent of such candidate or committee, regarding the content, timing, location, -
mode, intended audience, volume of distribution or frequency of placement of
that communication, the result of-which is collaboration or agreement.
Substantial discussion or negotiation may be evidenced by one or more
meetings, conversations br conferences regarding the value or importance of the
communication for a particular election.
(d) Excepnon A candidate's or political party's responsé to an inquiry regarding the eandrdates or
party’s position on legislative or pubhc policy issues does not alone make the communication’
coordinated. . .
(e) Definitions. For purposes of this sectton _ _ :

" (1) General public political communications include those made through a broadcasting
station (including a cable television operator), newspaper, magazine, outdoor advertising -
facility, mailing or any electronic medium, including the Intemet orona web site, withan
inténded audience of over one hundred people
(2) Clearly identified has the same meaning as set forth in l 1 CFR 100. l7

e (3) Agent has the same meamng as set forth in 11 CFR 109.1(b)(5).

O U% OS5 4B .

~

recommendation. Vice Chairman Wold and Commissioners Elliot and Mason voted against the

Q ? Then-Chalrman Thomas and Commissioner McDonald voted in favor of the General Counsel’s
= recommendation. Commissioner Sandstrom abstained.
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.. When the allegatlons of coordmatlon between the respective national parties and
the Clmton and Dole presxdentlal campalgn commxttees were later addressed in the'
enfo-z-miat contaxt. “ha O~ ajseion. o 3-3 veiznF fafle re " reason to believe that
the presndem'al committees had acc. jted: enccs.'\ e com'ribulions in the forn: o2 media
ads paid for by the respective natxonal political parties and allegedly coordinated with
those campaigns. MURs 4969 and 4713. Chairman Wold and Commissioner Mason,
two of the three Commissioners who were willing to go forward, found reason to believe _
the parties had engaged in excessive coordination on the basis of the statutory language, 2’
U.S.C. § 441a(a)(7)(B)(i), as narrowly construed in Christian Coalition. Commissioner
Thomas appears to have applied a “purpose of influencing” test. Commissioners Elliot
and Sandstrom refused to vote for findings based on the content concems described

. above.

Commxss:oner McDonald refused to find reason to belleve because of hxs
nereeption that the L we: nsetiled and Uiz : “gapparent i~ somci~iont oeakication of the
law [a reference to MUR 4378 and the different treatment of tne_ Dole and Clinton

" . campaigns in the audit and enforcement tracks] governing whether ads are made ‘for the

purpose of mﬂuencmg an election and improperly coordinated.” Statement of Reasons
of Vice Chairman Danny L. McDonald at 5. While it may be true that the application of
the previous version of 11 CFR '109.1(b)(4), would have y:elded a different result in MUR
4378, what Chairman McDonald observes is not “inconsistency” but a focused inquiry
under the Christian Coalition standard into the facts and the effect of prior-
commiunications between parties and their candldates concerning mass media
advertxsements

In MUR 4503 the Comm1ssmn, in a rare display of unity on party cooidination -.

“matters, voted unanimously to find probable cause to believe that the South Dakota -

Democratlc Party had made excessive contributions to Tim J ohnson for South Dakota -

. through certain coordinated media ads. At Commissioner Thomas’s suggestion,

however, thie Commission had restricted its investigation to communications that
contained express advocacy and took no action with respect to coordinated
communications that did not contain express advocacy. Such a limit concerning the
content of the commumcatxons apparently removed concerns raiscd by Commissioner -

_Sandstrom (dure process), Commnss:oner Smith (overbreadth) and-Chairman-McDonald

(consistency).

The same day, however. in MUR =476, the Commis<i v fziled, on 2 3-3 vote.” to
find probable cause to believe the Wyoming Democratic Staie Central Committee had

® Then-Chairman Wold and Commxssxoncrs Mason and Thomas voted to a, prove the General Counsel’s

rccommendations.
"Vice-Chairman N:.zon and \_ommlss-. IS Thomas .md Waie voree in fzvor of the Generw. Counscl's
rrcorunamiation. M frman MeDor T ind Commissioners Soadsss - aned Cith voted szttt
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coordmated medxa ads w1th the Karpan for Wyoming campaxgn Even though there was

no express advocacy, coordination was incontrovertibly present

[Tlhe Karpan Committee discussed the contents of the State Party’s anti-
Enzi [Karpan’s opponent] ads and mailings with the Stite Party and w1th
. the State Party’s consultants, suggesting subjects for’ the ads and .
suggesting changes to the wording of some ads and mailings; gave input
regarding the placement of some of the media ads and into the number of
" media ads and target of mailings; and sought ﬁnancmg for the ads and
-maxlmgs from [the] DSCC which transferred funds to the State party to
help pay for the communications. The Karpan Committee sought to
ensure the accuracy-of the communications to prevent any harm to the
Karpan campaign caused by any inaccuracies in the ‘communications, and
its role in consulting on the content of the communications appears to have
'helped ensuire that the topics of the anti-Enzi communications echoed
ppositions and actions that raised the most doubts w1th voters about Mike
- Enzi. [GC's Rep. #7at4] : .

In MUR 4872 the Comnuss:on falled, in a 3-2 vote,’ %% find probable cause to -

. beheve that the Republican Party of Louisiana made excesswe coordmated expendxtures .
- which involved express advocacy. Commissioners Smith and Wold, who voted not to .

find probable cause in this ratter based their decision, in part, on the legal basis for the’
General Counsel’s theory, i.e., that use of selected quotations from &n earlier coordinated
communication in a subsequent but otherwise mdependent communication (after the
party-and candidate had parted ways), without more, transforms the independent
expenditure into a coordinated contribution. ‘Had the coordination been otherwise
present, it appears that the Commission would have found probable cause because of the

presence of express advocacy

' Alabama Republlcau Part)

As mentloued above, the Commxssnon voted 4-2 to take no further action anainst
the Alabama Republican Party regarding alleged violations of 2 U.S.C. §§ 44la(a)(2)(A),
441b(a) and 441a(f), and 1 1'CFR 102. 5, and to take no further action regarding

- coordination allegations with respect to Parker for Corigress. The initial vote on this’

matter was 4-2'' 1o find probable cause. The ads at issue did not contain express:
advocacy, but substaniial decision-making aulhonty was excrciscd by a vendor common
to both the party and the candidate over ad scripts, distribution and timing. After, having

opposed coordinated findings on noi-express advocacy communications in MURs 4476,

1 Chairman McDonald Vice-Chairman Mason and Commissioner Thomas voted in I;avor of the General
.Counsel’s recommendation. ‘Commissioners Smith and \Wold voted against it while Commissioner-
Sandstrom was not present at the meeting.

_ "' Chairman McDonald, Vice Chairman Mason axd Comnissioners Thomas and Wold mm'-II) \ol-.d in

favor of the General Counsel’s recommendation. Commissioners Sandstrom and Smith voted against it.
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. 4713 and 4969 emng eonsxsteney eoncems Chalrman McDonald was now willing to go
- forward against the Alabama Republican Party even though express advocacy was not

pres=nt. In light of this epparent change of courss. Vice Chairman Mason moved to

- reconsider the vote, vwhich eventu:: .\ resulted in lie-present out-ume

Whatever consistency concerns may have existed in Fébruary of 2000 when the = -
Commission disposed of MURs 4713 and 4969 have only been heightened since that -
time. The extensive pattems of direct communications among the party, candidate and

" vendor regarding the ads at issue in MUR 4476 was no less compelling evidence of

coordination than the indirect communication presumed by virtue of the functions
exercised by a common vendor in the present matter. In addmon, Commissioner
Sandstrom has consxstently raised notice concemns (citing Advisory Opinion 1995-25) as a
bar to prosecution of parties for coordination of non-express advocacy communications.

. Comrnissioners Mason and Smith sgree that those notice concerns are substantial and that

they, toc. have be=n exacerbated by the ra~nrd of Commlfslon action on. part\

" coordxnanon matters over the past two years.

In only one lnstance -MUR 4503 where the commumcatnons at issue contained
express advocacy - has the Commission found party communications to be coordinated -

. contributions to a campaign. : A majority of the Comtmssmn could not agree to make
..reason-to-believe or probable-cause findings regarding non-express advocacy

communications in that matter’ and others preceding it where evidence for coordlnanon '
was, in some matters, far more eompellmg Inli ght of this record, it would be

o fundamentally unfair to proceed against the Alabama Republican Party. In addition, for

pending matters, the Commission’s actions leave express advocacy as the de facto content

. standard for determining whether communications are for the purpose of mﬂuencmg an

election, even when coordmatton is present

The. Comrmsslon s uncertain policy gutdance and the absence of 2 consxs'tent
enforcement policy have, separately or-together, made it impossible for the Commission

-.. to cite political parties for coordinating non-express advocacy communications Wwith
. candidates. Recognizing some of our concems, Commissioner Thomas has suggested

that a proper course would be to make findings against party committees that have’
coordinated non-express advocacy communications but not- seek penalties. . The problem -
with this approach is that, absent some agreement about the basis for such findings, it '
would not provide any more adequate guidance than now exists. ‘Further, whilc some

taint might attach to such findings (raising faimess concerns in éur minds), it is arguable
that no _)udncnally-cogmzable injury would result, frustrating the process of judicial review .
that normally is available to ensure that our standards and actions comply with :
‘constitutional and statutory requirements. See 2 U.S.C. § 437g(a)(8). If a consensus does
exist regarding a specific standard for determining when party communications bccome -
contributions to candidates by virtue of coordination, the Commission should announce
that standard through the regulatory process and .apply it prospectively rather th'm makm,a_,
ad hoc retrospective judgments 1wough our enforcement process.
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- Given the state of affairs in which the Commission presently finds itself, we
cannot proceed against the Respondents in this matter, and we will not be making party
coordination findings on further matters arising out of 1998 and 2000 elections absent

express advocacy com_mumcauons

May 23, 2002
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FEDERAL ELECTION COMMISSION '
WASHINGTON, D.C. 20463

BEFORE THE FEDERAL ELECTION.COMMISSION

In the .Matier of o ' )
' g : )
Alabama Republican State Party ) MUR 4538

and Tunothy R. Baer, as treasurer, et al )
STATEMENT OF REASONS .

On September 19,.2001, the Commxssron voted 4-2' to take no further action with respect

. to the. Alabama Republican Party and Timothy Baer, as treasurer, regarding alleged violations of

2 U.S.C. §§ 441a(a)(2)(A), 441b(a) and 441a(f) and 11 CFR 102.5; and to-take no further action .
regarding coordination allegations with respect to Parker for Congress and Stan McDonald, as
treasurer. Although the advertisements at issue did reference a clearly 1dent|ﬁed federal
candidate, they did not contain express advocacy : -

.' In'light of the Commission’s failure to formally supersede Advisory Oprmon 1995-25 I
voted not to proceed against the respondents in this MUR because of the same concerns about

- due process I have consistently raised in enforcement matters relating to media advertisements

alleged to be coordinated between candidates and party committees. See Statement of Reasons of

' Commissioner Karl J. Sandstrom in MURSs 4553, 4671, 4407, 4544 and 4713 (June 21, 2000) -

and MUR 4994 (December 1 8, 2001). 1'once again urge the Commission to provide clanty to -
party committees and candidates about how the Commission mtends to enforce the coordinated

expenditure limits of 2 U.S.C. § 441a(d).

glhalac0z S S et
Date | /Karl J. Safidstrom, Vice Chairman

7

! The initial vote was 4-2 to find probable cause, with Chairman McDonald, Vice Chairman Mason and .
Commissioners Thomas and Wold voting in favor of the General Counsel’s recommendation; Commissioners
Sandstrom and Smith dissenting. Subsequently, Vice Chairman Mason moved to reconsider the vote, whicli resulted
in a 4-2 vote to take no further action. Vice Chairman Mason and Commissioners Sandstrom, Smlth and Wold voted
in favor of the-motion; Commissioners McDonald and Thomas dissented.
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STATEMENT OF REASONS of
VICE CHAIRMAN WOLD and
COMMISSIONERS LEE ANN ELLIOTT,
DAVID M. MASON and,
KARL J. SANDSTROM
On The Audits Of
"DOLE FOR PRESIDENT COMMITTEE, INC." (PRIMARY),
"CLINTON/GORE '96 PRIMARY COMMITTEE, INC.,"
"DOLE/KEMP 96, INC." (GENERAL),
"DOLE/KEMP 96 COMPLIANCE COMMITTEE, INC." (GENERAL ),
"CLINTON/GORE '96 GENERAL COMMITTEE, INC.," and
"CLINTON/GORE '96 GENERAL ELECTION

LEGAL AND COMPLAINCE FUND"

Pursuant to 26 U.S.C. 88 9038(a) and 9007(a), ¢aeral Election Commission ("the Commission™)
audited the "Dole For President Committee, Intig''tClinton/Gore 96 Primary Committee, Inc.,"
"Dole/Kemp '96, Inc.,” the "Dole/Kemp '96 Compliam€ommittee, Inc.," the "Clinton/Gore '96
General Committee, Inc." and the "Clinton/Gore Géneral Election Legal And Compliance Fund.” In
doing so, our Audit Division and Office of Gene@bunsel (collectively the "staff") analyzed media
advertisements the Democratic and Republican NatiGommittees (collectively "the parties”) ran
during 1995 and 1996. The purpose of this analyasto determine whether the cost of these
advertisements constituted in-kind contributiorsofdinated expenditures) by the parties on betialf o
their respective presidential candidates’ comnsti@enich, among other things, could have caused the
presidential committees to exceed their primargeneral election spending limits in violation of 2
U.S.C. § 441a(b)).

In analyzing these advertisements, the staff exadhiheir content for the presence of two factors to
determine whether the advertisement were "for thregse of influencing” an election for Federal
office, as that phrase is used in 2 U.S.C. 8§ 4¥Ajg"contribution") and (9)(A) ("expenditure"):
Whether the advertisements referred to a "cleddyiified candidate" and whether they containe

http://lwww.fec.gov/imembers/mason/masonstatememt 2/16/200°
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"electioneering message". Because the staff foaidoth factors were present, the staff recomnz
that the Commission determine that the costs oathvertisements were in-kind contributions from the
parties to their respective presidential campamnrnittees. The staff also recommended that the
Commission determine that the applicable spendmigsl were exceeded based in part on the coste
advertisements and that the Commission requir@ayraent of presidential matching funds. For
various reasons, the Commissioners unanimouslgtegjehe staff’'s repayment recommendations.

We write here to express our disagreement withuigeof "electioneering message" as a test to
determine whether communications are "for the psepaf influencing” elections and, therefore,
constitute expenditures or contributions underR@deral Election Campaign Act ("FECA").
Specifically, we agree that: (1) The phrase "etewering message” cannot serve as a substantive
describe the content of communications that arettfe purpose of influencing" an election becatiss
derived only from advisory opinions and is not fdwither in the FECA or in regulations promulgated
by the Commission in accordance with the rulemakirggedures specified in the FECA; and (2) The
phrase "electioneering message" cannot be usedhlasthand expression of the Commission’s
interpretation of the statutory standard of "fag purpose of influencing” an election because the
advisory opinions from which the phrase is drawmdbconvey a clear and consistent application of
the statutory standard, and the phrase, standimg ails both too vague and too broad to have a
sufficiently definite meaning. Therefore, we comtguhat the phrase "electioneering message" should
not be used to describe the content of communitsitichich the Commission would determine to be
"for the purpose of influencing” an election to Egal office.

Procedural Defects With Employing The "Electioneerng Message" Standard

Congress included an express prohibition in the ABGainst the Commission using advisory opinions
to establish rules of conduct. Subpart (b) of 2.0.8 4371, the section governing the use of such
opinions, provides that the Commission may empldgs of law that are not set forth in the FECA only
if it complies with the procedures set forth in ZUC. § 438(d) in promulgating them. By necessary
implication, subpart (b) of § 437f prohibits ther@mission from using advisory opinions as rules of
law, for the Commission does not follow the regonests of 2 U.S.C. § 438(d) in drafting such
opinions; instead, it follows the requirements efFf.

As a result, the Commission may not use advisomiops as a substitute for rulemaking. Rulemaking
is not simply the preferred method for filling iags in the FECA. It is the required method. 2 U.8.C
4371(b), note fivesupra. Where the law is of uncertain application, adssapinions cannot be used as
a sword of enforcementtee generally id. The regulated community can, however, use adyisor
opinions as shields against Commission enforcem&rdns in appropriate circumstances. 2 U.S.C. 8
437f(c).

Advisory opinions are binding only in the sensd thay may be relied on
affirmatively by any person involved in the specific transactioactivity
discussed in the opinion or in any materially ifidiguishable transaction or
activity. . . . On the other hand, to the extenat the advisory opiniodoes not
affirmatively approve a proposed transaction or activity, it is bindorgno one
- not the Commission, the requesting paor third parties.

http://lwww.fec.gov/imembers/mason/masonstatememt 2/16/200°
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This reading of the FEC's rulemaking requirements, of course, does notgotethe Commission froi
enforcing the FECA in novel or unforeseen circumesés. It only requires that, absent controlling
regulations or the authoritative interpretationshaf courts, the Commission’s enforcement standard
the natural dictate of the language of the statsigdf.

The threshold problem with the "electioneering rage$ standard, then, is that it is not a rules tinly

a shorthand phrase that purports to describe then@gsion’s reasoning in two advisory opinions. See
note two,supra. The phrase is not defined in either of those iop# In fact, it does not appear at all in
one of them. Rather than being promulgated purdoaie requirements of the FECge¢ 2 U.S.C. 88
438(d) and 437f(b) & (c)), the "electioneering naegs' standard is an amalgam of these advisory
opinions. Even at that, it is not the most natuedlalone the only reasonable, reading of thosei@ns.

In fact, it is difficult to draw any clear meanifigm a comparison or combination of AOs 1984-15 and
1985-14 ¢ee "Substantive Difficulties,nfra).

As a result, the regulated community most likelgslaot havaotice as to how this standard will
govern its conduct, and it certainly did not hameogportunity tacomment on whether it should.
Because of its procedural infirmities, the Comnarsinay not employ the phrase "electioneering
message" as expressing a general rule for detergmminether communications are "for the purpose of
influencing" a federal election.

Substantive Difficulties With The "Electioneering Message" Standard

Apart from its procedural infirmities, the "eleati@ering message"” standard suffers from serious
problems of vagueness and overbreadth. As presbgtd staff, a communication satisfies this
standard if it includes statements which are "desiigio urge the public to elect a certain candidate
party,” or which would tend to diminish support fore candidate or garner support for another
candidate.'See, e.g., Report on DFP, Agenda Document 98-87, 11/19/94814titing AO 1984-15);
Report on CGP, Agenda Document 98-87, 11/19/9® titing AO 1984-15).

Such formulations, the Supreme Court has heldndffee First Amendment. Buckley v. Valeo, 424
U.S. 1, 42-44 (1976), the High Court held as impssibly vague the "relative to . . . advocating the
election or defeat of [a clearly identified] canakie’ standard in 18 U.S.C. 8§ 608(e) (1970) of the
original FECA. The "diminish support for one caratiel' prong — like the "relative to" standard in the
original FECA — is especially problematic because tistinction between discussion of issues and

candidates anddvocacy of election or defeat of candidates may often dissolve in practical application.”
Buckley, 424 U.S. at 42 (emphasis added).

The factual question of what a particular statemeagdesigned to do also gives rise to vagueness
problems. The fact that the term "electioneeringd the phrase "designed to urge the public to elect
certain candidate or party" were plucked out ofternfrom a four-decade old Supreme Court opinion
(United States v. Auto Workers, 352 U.S. 567 (1957)JAW)) does not resolve the question. First, it is
clear thatUAW was not enunciating a constitutionally-permissiindard for regulating speech, but
describing a particular communication in the cowfsan opinion explicitly refusing to reach a rgion
the constitutionality of regulating the specifiesph so describe8eeid. at 591 (internal citation
omitted) ("Clearly in this case it is not absolytekcessary to a decision to canvass the conetial
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issues."). Second, the speech at issSIUAW included specific endorsements of candidzd. at 584.
Third, theper curiam opinion inBuckley cites the dissent IdAW, see 424 U.S. at 43 (citing AW, 352
U.S. at 595-596 (Douglas, J., dissenting)), whiatl irged that the FECA'’s predecessor statute be
declared unconstitutional as applied to the elee&oing speech at issueUiW.

The relationship, if any, of the two prongs of tkéctioneering message" test underscores thetest’
vagueness. Read narrowly, "urge the public to elezindidate,” AO 1985-14 at 7, could be construed
as equivalent to communications "that expressleadie the election or defeat of a clearly iderdifie
candidate.'Federal Election Commission v. Massachusetts Citizens For Life, Inc., 479 U.S. 238, 249-
250 (1986) (quotinduckley, 424 U.S. at 80). In contrast, there is virtualbtmng which could be said
about a candidate for federal office which might In@ interpreted as " diminish[ing] support for one
candidate [or] garner[ing] support for another dgdatk." See, e.g., Report on DFP, Agenda Document
98-87, 11/19/98 at 14 (citing AO 1984-15); Repart@PG, Agenda Document 98-87, 11/19/98 at 10
(citing AO 1984-15).

The "electioneering message" test is also uncaitistially overbroad for related reasons. As the
Buckley Court observed,

[clandidates, especially incumbents, are intimatielg to public issues
involving legislative proposals and governmentaices. Not only do
candidates campaign on the basis of their positiongarious public issues, but
campaigns themselves generate issues of publiegtie

424 U.S. at 42. Regulation of any statement whidhrinishes [or garners] support for [a] candidate,
AO 1984-15 at 5, would encompass, then, virtuatly meaningful utterance identifying a candidate.

The vagueness and overbreadth problems of thetiteleering message” and "relative to" standard
thus two sides of the same counterfeit coin. Thheywague because it is not clear when they encanpas
issue discussion and not candidate advocacy. Tieegv&rbroad because, given the nature of
campaigning, they will inevitably encompass bothr. the same substantive reasons that the Supreme
Court held the "relative to" standard in the FE@Ae unconstitutional, the Commission may not
employ "the electioneering message" standard. Evdre context of coordinated, or presumably
coordinated, communications in which the "electem®y message" test has generally been proposed
(see 11 C.F.R. § 114.4(c)(5)(ii)(B)(2)(E) (regulatiohwmter guides)), the Commission may not ignore
these constitutional requirements.

Conclusion
Given the procedural and substantive infirmitiethwie "electioneering message" standard, the
Commission may not employ it in administering tedA, the Presidential Primary Matching Payment
Account Act, the Presidential Election Campaigndridat, or its own regulations.

June 24, 1999

Darryl R. Wold
Vice Chairma
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Lee Ann Elliot
Commissioner

David M. Mason
Commissioner

Karl J. Sandstrom
Commissione
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or constructing a State or local party
office building. It is the intent of the
authors that State law exclusively gov-
ern the receipt and expenditure of non-
Federal donations by State or local
parties to pay for the construction or
purchase of State or local party office
buildings. Thus, non-Federal donations
received by a State or local party com-
mittee in accordance with State law
could be used to purchase or construct
a State or local party office building
without any required match consisting
of Federal contributions.
CLARIFYING TERMS IN THE BILL

Ms. COLLINS. Madam President, I
would like to ask the sponsors a ques-
tion concerning the term ‘‘refers to’’ in
certain provisions of the bill. I have
heard the argument made that the defi-
nitions of ‘““Federal election activity”
and ‘‘electioneering communication”
are somehow vague because they are
defined to include a communication
that ‘“‘refers to a clearly identified can-
didate for Federal office.”” Can the
sponsors address that argument?

Mr. FEINGOLD. I would be happy to
respond to my friend from Maine, and I
appreciate her question. In the bill, the
phrase ‘‘refers to’’ precedes the phrase
“‘clearly identified” candidate. That
latter phrase is precisely defined in the
Federal Campaign Election Act to
mean a communication that includes
the name of a federal candidate for of-
fice, a photograph or drawing of the
candidate, or some other words or im-
ages that identify the candidate by
‘“‘unambiguous reference.” A commu-
nication that ‘‘refers to a clearly iden-
tified candidate’” is one that mentions,
identifies, cites, or directs the public
to the candidate’s name, photograph,
drawing, or otherwise makes an ‘‘un-
ambiguous reference’” to the can-
didate’s identity.

SECTION 213

Mr. THOMPSON. Madam President, I
would like to ask the sponsors to ex-
plain section 213 of the bill concerning
independent and coordinated expendi-
tures made by party committees. Can
the sponsors also discuss how this pro-
vision is consistent with the Supreme
Court’s decision in the Colorado cases?

Mr. McCAIN. I would be happy to re-
spond to the Senator’s question. Sec-
tion 213 of the bill allows the political
parties to choose to make either co-
ordinated expenditures or independent
expenditures on behalf of each of their
candidates, but not both. This choice is
to be made after the party nominates
its candidate, when the party makes
its first post-nomination expenditure—
either coordinated or independent—on
behalf of the candidate.

This provision is entirely consistent
with the Supreme Court’s rulings in
the two Colorado Republican cases. In
the first of those cases, the Court held
that a party had a constitutional right
to make unlimited independent ex-
penditures, using hard money funds, on
behalf of its candidates. But of course,
those party expenditures must be fully
and completely independent of the can-
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didate and his campaign. The second
Colorado Republican case held that
Congress may limit the size of coordi-
nated expenditures made by parties on
behalf of their candidates, in order to
deter corruption and the appearance of
corruption that could result from un-
limited expenditures that are coordi-
nated.

This provision fully recognizes the
right of the parties to make unlimited
independent expenditures. But it helps
to ensure that the expenditure will be
truly independent, as required by Colo-
rado Republican I, by prohibiting a
party from making coordinated ex-
penditures for a candidate at the same
time it is making independent expendi-
tures for the same candidate. We be-
lieve that once a candidate has been
nominated a party cannot coordinate
with a candidate and be independent in
the same election campaign. After the
date of nomination, the party is free to
choose to coordinate with a candidate,
or to operate independently of that
candidate. If it chooses the former, it is
subject to the limits upheld in Colo-
rado Republican II. If it chooses the
latter, it is free to exercise its right
upheld in Colorado Republican I to en-
gage in unlimited hard money spending
independent of the candidate.

Section 213 provides, for this purpose
only, that all the political committees
of a party at both the state and na-
tional levels are considered to be one
committee for the purpose of making
this choice. This will prevent one arm
of the party from coordinating with a
candidate while another arm of the
same party purports to operate inde-
pendently of such candidate. This pro-
vision is intended to ensure that a
party committee which chooses to en-
gage in unlimited spending for a can-
didate is in fact independent of the
candidate.

Mr. FEINGOLD. I agree with the
Senator from Arizona’s answer to the
question from the Senator from Ten-
nessee.

SECTION 214

Mr. LIEBERMAN. Madam President,
I would like to ask the sponsors a ques-
tion concerning section 214 of the bill,
which deals with coordination. Some
concern has been expressed about this
provision by outside groups that par-
ticipate in the legislative process
through lobbying and grassroots adver-
tising and also participate in election-
eering through their PACs, or cur-
rently, through sham issue ads. Can
the sponsors explain what is intended
by section 214, and answer the concerns
expressed by some of these organiza-
tions?

Mr. FEINGOLD. I would be happy to
address this question, and I thank the
Senator from Connecticut for raising
it. It is important that our intent in
this provision be clear.

The concept of ‘‘coordination’ has
been part of Federal campaign finance
law since Buckley versus Valeo. It is a
common-sense concept recognizing
that when outside groups coordinate
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their spending on behalf of a candidate
with a candidate or a party, such
spending is indistinguishable from a di-
rect contribution to that candidate or
party. Accordingly, such coordinated
spending by outside groups is, and
should be, treated as a contribution to
the candidate or party that benefits
from such spending. As such, it is sub-
ject to the source and amount limita-
tions under federal law for contribu-
tions to federal candidates and their
parties. An effective restriction on out-
side groups coordinating their cam-
paign-related activities with federal
candidates and their political parties is
needed to prevent circumvention of the
campaign finance laws.

The bill bans soft money contribu-
tions to the national political parties,
which totaled $463 million during the
2000 election cycle. Specifically, under
the bill, corporations and unions can
no longer donate amounts from their
treasuries to the national parties, and
wealthy individuals can no longer
write six-figure checks to the national
parties. The legislation shuts down the
soft money loophole in order to prevent
the corruption and unseemly appear-
ances that arise when national parties
and Federal officeholders solicit unlim-
ited donations from special interests
and then spend those donations to sup-
port federal candidates.

Absent a meaningful standard for
what constitutes coordination, the soft
money ban in the bill would be seri-
ously undermined. In the place of out-
side special interests donating six-fig-
ure checks to the national parties to be
spent on Federal elections, these enti-
ties could simply work in tandem with
the parties and Federal candidates to
spend their own treasury funds—soft
money—on federal electioneering ac-
tivities. This would fly in the face of
one of the main purposes of the bill to
get national parties and Federal can-
didates out of the business of raising
and spending soft money donations.

Unfortunately, based on a single dis-
trict court decision, the Federal Elec-
tion Commission’s current regulation
defining when general public political
communications funded by outside
groups are considered coordinated with
candidates or parties fails to account
for certain types of coordination that
may well occur in real-world cam-
paigns. The FEC regulation is premised
on a very narrowly defined concept of
‘“‘collaboration or agreement’ between
outside groups and candidates or par-
ties.

This current FEC regulation fails to
cover a range of de facto and informal
coordination between outside groups
and candidates or parties that, if per-
mitted, could frustrate the purposes of
the bill. For example, if an individual
involved in key strategic decision-
making for a candidate’s political ad-
vertising resigned from the candidate’s
campaign committee, immediately
thereafter joined an outside organiza-
tion, and then used inside strategic in-
formation from the campaign to de-
velop the organization’s imminent soft
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money-funded advertising in support of
the candidate, a finding of coordination
might very well be appropriate. The
FEC regulation, however, would find
coordination neither in this cir-
cumstance nor in various other situa-
tions where most reasonable people
would recognize that the outside enti-
ties’ activities were coordinated with
candidates. This would leave a loophole
that candidates and national parties
could exploit to continue controlling
and spending huge sums of soft money
to influence federal elections.

The dangers of coordinated soft
money spending were noted by Senator
FRED THOMPSON during his Commit-
tee’s review of 1996 election activity.
The Minority Report of the Senate
Committee on Governmental Affairs
states:

The fact that coordination of soft money
spending and fundraising has become com-
monplace and expected should be examined
by Congress. By permitting such coordinated
efforts to raise soft money and spend it on
political activities that advance the inter-
ests of presidential campaigns, the federal
election laws create a tremendous loophole
to both contribution limits and spending
limits. As the Chairman [Senator Thompson]
has acknowledged:

Acceptance of this activity would allow
any candidate and his campaign to direct
and control the activities of a straw man
. ... For such activity, these straw men
could use funds subject to no limit and de-
rived from any source . . . . If the interpre-
tation is that this is legal and this is proper,
then we have no campaign finance system in
this country anymore.

To remedy this problem, the bill re-
quires the FEC to reexamine the co-
ordination issue and promulgate new
coordination rules. These rules need to
make more sense in light of real life
campaign practices than do the current
regulations. The bill accordingly re-
peals this FEC regulation and requires
that the Commission promulgate a re-
placement regulation. The bill does not
change the basic statutory standard for
coordination, which defines and sets
parameters for the FEC’s authority to
develop rules describing the cir-
cumstances in which coordination is
deemed to exist.

Section 214 directs the FEC to pro-
mulgate new regulations on coordi-
nated communications and lists four
specific subjects that the FEC must ad-
dress in those new regulations. It does
not dictate how the Commission is to
resolve those four subjects.

On one issue, section 214 does direct
the outcome of the Commission’s delib-
erations on new regulations. The cur-
rent FEC regulations say that a com-
munication will be considered to be
““‘coordinated” if it is created, produced
or distributed ‘‘after substantial dis-
cussion” between the spender and the
candidate about the communication,
“‘the result of which is collaboration or
agreement.’”’” This standard is now con-
tained in 11 C.F.R. § 100.23(c)(2)(iii).

The FEC’s narrowly defined standard
of requiring collaboration or agree-
ment sets too high a bar to the finding
of “‘coordination.” This standard would
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miss many cases of coordination that
result from de facto understandings.
Accordingly, section 214 states that the
Commission’s new regulations ‘‘shall
not require agreement or formal col-
laboration to establish coordination.”
This, of course, does not mean that
there should not be a finding of ‘‘co-
ordination” in those cases where there
is ‘“‘agreement or formal collabora-
tion.” But it does mean that specific
discussions between a candidate or
party and an outside group about cam-
paign-related activity can result in a
finding of coordination, without an
‘“‘agreement or formal collaboration.”

Existing law provides that a cam-
paign-related communication that is
coordinated with a candidate or party
is a contribution to the candidate or
party, regardless of whether the com-
munication contains ‘‘express advo-
cacy.” Accordingly, the bill provides
that an ‘‘electioneering communica-
tion” that is coordinated with a can-
didate or party is considered a con-
tribution to the candidate or party.

Mr. MCcCAIN. If the Senator from
Wisconsin would yield, let me elabo-
rate a bit on his discussion, with which
I completely agree, and address the
specific concern raised by some of
these groups.

It is important for the Commission’s
new regulations to ensure that actual
“‘coordination” is captured by the new
regulations. Informal understandings
and de facto arrangements can result
in actual coordination as effectively as
explicit agreement or formal collabora-
tion. In drafting new regulations to im-
plement the existing statutory stand-
ard for coordination—an expenditure
made ‘‘in cooperation, consultation or
concert, with, or at the request or sug-
gestion of”’ a candidate—we expect the
FEC to cover ‘‘coordination” whenever
it occurs, not simply when there has
been an agreement or formal collabora-
tion.

On the other hand, nothing in the
section 214 should or can be read to
suggest, as some have said, that lob-
bying meetings between a group and a
candidate concerning legislative issues
could alone lead to a conclusion that
ads that the group runs subsequently
concerning the legislation that was the
subject of the meeting are coordinated
with the candidate. Obviously, if the
group and the candidate discuss cam-
paign related activity such as ads pro-
moting the candidate or attacking his
or her opponent, then coordination
might legitimately be found, depending
on the nature of the discussions. We do
not intend for the FEC to promulgate
rules, however, that would lead to a
finding of coordination solely because
the organization that runs such ads has
previously had lobbying contacts with
a candidate.

Section 214 represents a determina-
tion that the current FEC regulation is
far too narrow to be effective in defin-
ing coordination in the real world of
campaigns and elections and threatens
to seriously undermine the soft money

S2145

restrictions contained in the bill. The
FEC is required to issue a new regula-
tion, and everyone who has an interest
in the outcome of that rulemaking will
be able to participate in it, and appeal
the FEC’s decision to the courts if they
believe that is necessary.
CONTRIBUTIONS BY MINORS

Ms. COLLINS. Madam President, I
wanted to ask the sponsors about a
provision that was not included in the
Senate bill—the prohibition on con-
tributions by minors. Can you explain
the justification for this new provi-
sion?

Mr. McCAIN. The Senator is correct
that section 318 was added in the
House. It is an important provision,
and the Senator from Wisconsin and I
supported it being included in the bill.

Under the FEC’s current regulations
at 11 C.F.R. § 110.1(i)(2), children under
the age of 18 may make contributions
to political candidates and committees
as long as the child knowingly and vol-
untary makes the decision to con-
tribute. In addition, the child must
make the contribution out of his or her
own funds, which the child is in control
of, such as the proceeds of a trust or
money in a savings account in the
child’s own name.

Unfortunately, notwithstanding
these regulations, we believe that
wealthy individuals are easily circum-
venting contribution limits to both po-
litical candidates and parties by direct-
ing their children’s contributions. In-
deed, the FEC in 1998 notified Congress
of its difficulties in enforcing the cur-
rent provision. Its legislative rec-
ommendations to Congress that year
cited ‘‘substantial evidence that mi-
nors are being used by their parents, or
others, to circumvent the limits im-
posed on contributors.”

Accordingly, Section 318 of the bill
prohibits individuals 17 years old or
younger from making contributions or
donations to and a candidate or a com-
mittee of a political party.

We believe it is appropriate for Con-
gress to prohibit minors from contrib-
uting to campaigns because we agree
with the Commission that there is sub-
stantial evidence that individuals are
evading contribution limits by direct-
ing their children to make contribu-
tions. According to a Los Angeles
Times study, individuals who listed
their occupation as student contrib-
uted $7.5 million to candidates and par-
ties between 1991 and 1998. Upon further
investigation, some of these contribu-
tions where made by infants and tod-
dlers. In another instance, the paper
found that two high school sisters con-
tributed $40,000 to the Democratic
Party in 1998. When asked about the
contribution, the high school sopho-
more answered that it was a ‘‘family
decision.”

We believe that this and other exam-
ples justify the prohibition on minor
contributions that is included in the
bill as a way to prevent evasion of the
contribution limits in the law. In our
view, this provision simply restores the
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January 13, 2006
By Electronic Mail

Mr. Brad C. Deutsch
Assistant General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Notice 200528

Dear Mr. Deutsch:

As the principal House and Senate sponsors of the Bipartisan Campaign Reform
Act 0of 2002 (“BCRA”), we appreciate the opportunity to comment on the Commission’s
proposed changes to the rule governing coordination for purposes of the campaign
finance laws.

In BCRA, we included section 214 in order to repeal an earlier Commission
regulation that, in our view, had far too narrowly construed the concept of
“coordination.” That section of BCRA also directed the Commission to draft a new
regulation on coordination that did not include the narrow and inappropriate limitation
that coordination cover only situations where there is a formal collaboration or agreement
between a candidate and a spender. As Senator McCain said on the Senate floor:

Section 214 represents a determination that the current FEC regulation is
far too narrow to be effective in defining coordination in the real world of
campaigns and elections and threatens to seriously undermine the soft
money restrictions contained in the bill.

148 Cong.Rec. S2145 (daily ed. March 20, 2002). Similarly, Senator Feingold noted:

This current FEC regulation fails to cover a range of de facto and informal
coordination between outside groups and candidates or parties that, if
permitted, could frustrate the purposes of the bill.... To remedy this
problem, the bill requires the FEC to reexamine the coordination issue and
promulgate new coordination rules. These rules need to make more sense
in the light of real life campaign practices than do the current regulations.



Id. at. S2144-45 (emphasis added).

When the Commission undertook its post-BCRA rulemaking to implement the
requirement of section 214, we submitted comments that set forth our view on what
would constitute effective and appropriate regulations for the coordination standard to
remedy the serious problems in the flawed regulations repealed by Congress. We attach
those comments here, and re-submit them for the record in this rulemaking.

In repealing an ineffective coordination standard and directing the Commission to
issue a new one, we did not intend for the Commission to issue a rule that was, in
important ways, even weaker than the one Congress repealed. Yet that is what the
Commission did. As the D.C. Circuit Court of Appeals said about the Commission’s
post-BCRA rule, “To be sure, it seems hard to imagine that Representatives and Senators
voting for BCRA would have expected regulations like these.” Shays and Meehan v.
FEC, 414 F.3d 76, 98-99 (D.C. Cir. 2005). We did not.

Unfortunately, the Commission’s 2002 rule promulgated after BCRA is deeply
flawed. Once again, the Commission wrote a rule that would allow much coordinated
activity that was clearly meant to influence an election escape any regulation at all, and
thus operate entirely outside the law. One problem this time was that the Commission
decided that as a matter of law no ad running more than 120 days before a primary or
general election would be considered to be coordinated, no matter how coordinated in
fact the ad really was, unless the ad contained express advocacy or constituted
republication of campaign materials. Given that the Supreme Court in McConnell v.
FEC, 540 U.S. 90 (2003), had just declared the express advocacy test to be “functionally
meaningless,” this meant, in effect, that there would be no coordination rule at all for any
ad run more than 120 days before an election.

It is our experience as candidates that campaign ads are in fact run earlier than
120 days before an election — by parties, by outside groups, and by candidates
themselves. Certainly there was no basis in BCRA or any other statute for the
Commission to conclude to the contrary, with the effect of allowing a candidate or party
to write a campaign ad, hand it over to a corporate or union spender and direct that
spender where and when to run the ad, using unlimited corporate or union funds. But that
is the effect of the Commission’s approach. During the debate on BCRA, Senator
Feingold made this very point, stressing that no ban on soft money would be effective in
the absence of a strong and realistic coordination rule:

Absent a meaningful standard for coordination, the soft money ban in the
bill would be seriously undermined. In the place of outside special
interests donating six-figure checks to the national parties to be spent on
Federal elections, these entities could simply work in tandem with the
parties and candidates to spend their own treasury funds — soft money — on
federal electioneering activities.

148 Cong. Rec. S2144.



That is why Representatives Shays and Meehan brought a lawsuit to challenge
this regulation, as well as numerous other regulations issued by the Commission to
implement BCRA. We strongly agree with the decision of the district court and the D.C.
Circuit Court of Appeals in Shays and Meehan v. FEC, where this rule was invalidated.
Both courts recognized the serious loopholes that are once again opened up by the
Commission’s coordination rule.

As the D.C. Circuit said, the Commission’s rule, which applies only a
“functionally meaningless” express advocacy test for coordination outside the 120-day
period, means that “the FEC has in effect allowed a coordinated communication free-for-
all for much of each election cycle.” Id. 414 F.3d at 99.

We urge the Commission to adopt a new coordination rule that will provide
appropriate and realistic coverage of the ads that are subject to that rule, without
infringing on other activities, such as lobbying.

For political committees, the Commission should require that all their
expenditures which are coordinated with a candidate, whenever made, are covered by the
coordination rule. For political committees, the statute itself defines the term
“expenditure” and there is no need for any limitation on this.

As for other types of spenders, such as corporations, labor unions, other groups,
individuals and 527s that are not registered as political committees, we agree that it
makes sense to treat communications differently depending on how close they are made
to an election. But the Commission should carefully set out rules that make sense in the
real world both of legislative lobbying and political campaigns.

In Title IT of BCRA, Congress identified a pre-election period (30 days before a
primary, and 60 days before a general election) as a time when communications that
mention candidates can be presumed to be intended to influence elections. We believe
that the same reasoning applies to communications that are coordinated with a candidate.
Any communication that is coordinated with a candidate, regardless of its content, should
be considered a contribution to that candidate if the communication is targeted to the
electorate of that candidate within the pre-election period. The fact of the coordination
itself indicates that such ads can provide assistance of real value to a candidate, and will
usually be run for purposes of influencing the candidate’s election. For example, if a
candidate asks a corporation or a labor union to run a television advertisement in the last
week of a campaign commenting on an important issue in a campaign — such as social
security, or medical malpractice reform, or national security — that ad should be
considered a contribution to the candidate regardless of whether the candidate, or an
opponent, is mentioned.

Second, a longer pre-election period should apply if a communication mentions a
clearly-identified candidate, is targeted to the electorate of that candidate, and is
coordinated with that candidate or that candidate’s opponent. We believe that a period



starting 120 days prior to a primary and running all the way to the general election would
be appropriate to capture ads that are mostly likely to be made to influence an election.
For states with an early primary, there is a significant period of time after the primary and
before the pre-general election period starts. Allowing ads to be coordinated with a
candidate in this period, but be defined as falling outside of the coordination rule, would
open up enormous opportunities for abuse and fails to recognize the realities of political
advertising campaigns in an election year.

Finally, the coordination rule must cover communications that are coordinated
with a candidate and made prior to the 120-day pre-primary election period if they are
clearly meant to affect a future election, even if the election is some time away.
Otherwise, in states with late primaries, the period not covered by the rule would
essentially allow campaign contributions by entities not subject to contribution limits.
For 527 groups, which have identified themselves with the IRS as “political
organizations,” any ad that is coordinated, targeted, and promotes, supports, attacks or
opposes a candidate should be covered by this rule.

For corporations unions, other groups and individuals, we believe a different
standard would be appropriate. Certainly these entities engage in lobbying campaigns
that may mention officeholders or candidates. But communications that are coordinated
with a candidate and targeted to that candidate’s electorate should be covered by the rule
if they comment on the character, qualifications, or fitness for office of the candidate or
the candidate’s opponent or potential opponent.

We urge the Commission to issue a new coordination rule that addresses the
inadequacies of the existing rule as confirmed by the courts. Continuing litigation over
the rules to implement BCRA disserves the public and those who are required to abide by
the rules. We hope the Commission will take this opportunity to promulgate a rule that is
consistent with the goals and purposes of the campaign finance laws.

Sincerely,
John McCain Russell D. Feingold
U.S. Senate U.S. Senate
Christopher Shays Marty Meehan

Member of Congress Member of Congress
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§100.20

(i) Overnight delivery service means
a private delivery service business of
established reliability that offers an
overnight (i.e., next business day) de-
livery option.

(ii) Postmark means a U.S. Postal
Service postmark or the verifiable date
of deposit with an overnight delivery
service.

(c) Electronically filed reports. For
electronic filing purposes, a document
is timely filed when it is received and
validated by the Federal Election Com-
mission by 11:59 p.m. Eastern Standard/
Daylight Time on the filing date.

(d) 48-hour and 24-hour reports of inde-
pendent expenditures—(1) 48-hour reports
of independent expenditures. A 48-hour
report of independent expenditures
under 11 CFR 104.4(b) or 109.10(c) is
timely filed when it is received by the
Commission by 11:59 p.m. Eastern
Standard/Daylight Time on the second
day following the date on which inde-
pendent expenditures aggregate $10,000
or more in accordance with 11 CFR
104.4(f), any time during the calendar
year up to and including the 20th day
before an election.

(2) 24-hour reports of independent ex-
penditures. A 24-hour report of inde-
pendent expenditures under 11 CFR
104.4(c) or 109.10(d) is timely filed when
it is received by the Commission by
11:59 p.m. Eastern Standard/Daylight
Time on the day following the date on
which independent expenditures aggre-
gate $1,000 or more, in accordance with
11 CFR 104.4(f), during the period less
than 20 days but more than 24 hours be-
fore an election.

(3) Permissible means of filing. In addi-
tion to other permissible means of fil-
ing, a 24-hour report or 48-hour report
of independent expenditures may be
filed using a facsimile machine or by
electronic mail if the reporting entity
is not required to file electronically in
accordance with 11 CFR 104.18. Polit-
ical committees, regardless of whether
they are required to file electronically
under 11 CFR 104.18, may file 24-hour
reports using the Commission’s
website’s on-line program.

(e) 48-hour statements of last-minute
contributions. In addition to other per-
missible means of filing, authorized
committees that are not required to
file electronically may file 48-hour no-
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tifications of contributions using fac-
simile machines. All authorized com-
mittees that file with the Commission,
including electronic reporting entities,
may use the Commission’s website’s
on-line program to file 48-hour notifi-
cations of contributions. See 11 CFR
104.5(f).

(f) 24-hour statements of electioneering
communications. A 24-hour statement of
electioneering communications under
11 CFR 104.20 is timely filed when it is
received by the Commission by 11:59
p.m. Eastern Standard/Daylight Time
on the day following the disclosure
date. (See 11 CFR 104.20(a)(1) and (b)). In
addition to other permissible means of
filing, a 24-hour statement of election-
eering communications may be filed
using a facsimile machine or by elec-
tronic mail if the reporting entity is
not required to file electronically in
accordance with 11 CFR 104.18.

(g) Candidate notifications of expendi-
tures from personal funds. A candidate’s
notification of expenditures from per-
sonal funds under 11 CFR 400.21 or
400.22 is timely filed if it is received by
facsimile machine or electronic mail
by each of appropriate parties as set
forth in 11 CFR 400.21 and 400.22 within
24 hours of the time the threshold
amount as defined in 11 CFR 400.9 is ex-
ceeded and within 24 hours of the time
expenditures from personal funds are
made under 11 CFR 400.21 and 400.22.

[67 FR 12839, Mar. 20, 2002, as amended at 68
FR 416, Jan. 3, 2003; 68 FR 3995, Jan. 27, 2003;
70 FR 13091, Mar. 18, 2005]

§100.20 Occupation (2 U.S.C. 431(13)).

Occupation means the principal job
title or position of an individual and
whether or not self-employed.

§100.21 Employer (2 U.S.C. 431(13)).

Employer means the organization or
person by whom an individual is em-
ployed, and not the name of his or her
supervisor.

§100.22 Expressly advocating (2 U.S.C.
431(17)).

Expressly advocating means any com-
munication that—(a) Uses phrases such
as ‘‘vote for the President,” ‘‘re-elect
your Congressman,”’ ‘‘support the
Democratic nominee,”” ‘“‘cast your bal-
lot for the Republican challenger for
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U.S. Senate in Georgia,” ‘“‘Smith for
Congress,” “Bill McKay in '94,” ‘“‘vote
Pro-Life”” or ‘‘vote Pro-Choice’” accom-
panied by a listing of clearly identified
candidates described as Pro-Life or
Pro-Choice, ‘‘vote against Old Hick-
ory,” ‘‘defeat’’ accompanied by a pic-
ture of one or more candidate(s), ‘‘re-
ject the incumbent,” or communica-
tions of campaign slogan(s) or indi-
vidual word(s), which in context can
have no other reasonable meaning than
to urge the election or defeat of one or
more clearly identified candidate(s),
such as posters, bumper stickers, ad-
vertisements, etc. which say ‘‘Nixon’s
the One,” “‘Carter '76,” ‘‘Reagan/Bush”
or ‘‘Mondale!’’; or

(b) When taken as a whole and with
limited reference to external events,
such as the proximity to the election,
could only be interpreted by a reason-
able person as containing advocacy of
the election or defeat of one or more
clearly identified candidate(s) be-
cause—

(1) The electoral portion of the com-
munication is unmistakable, unambig-
uous, and suggestive of only one mean-
ing; and

(2) Reasonable minds could not differ
as to whether it encourages actions to
elect or defeat one or more clearly
identified candidate(s) or encourages
some other kind of action.

[60 FR 35304, July 6, 1995]

§100.23 [Reserved]

§100.24 Federal election activity
U.S.C. 431(20)).

(@) As used in this section, and in
part 300 of this chapter,

(1) In connection with an election in
which a candidate for Federal office ap-
pears on the ballot means:

(i) The period of time beginning on
the date of the earliest filing deadline
for access to the primary election bal-
lot for Federal candidates as deter-
mined by State law, or in those States
that do not conduct primaries, on Jan-
uary 1 of each even-numbered year and
ending on the date of the general elec-
tion, up to and including the date of
any general runoff.

(ii) In an odd-numbered year, the pe-
riod beginning on the date on which
the date of a special election in which

@
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a candidate for Federal office appears
on the ballot is set and ending on the
date of the special election.

(2) Voter registration activity means
contacting individuals by telephone, in
person, or by other individualized
means to assist them in registering to
vote. Voter registration activity in-
cludes, but is not limited to, printing
and distributing registration and vot-
ing information, providing individuals
with voter registration forms, and as-
sisting individuals in the completion
and filing of such forms.

(3) Get-out-the-vote activity means
contacting registered voters by tele-
phone, in person, or by other individ-
ualized means, to assist them in engag-
ing in the act of voting. Get-out-the-
vote activity shall not include any
communication by an association or
similar group of candidates for State or
local office or of individuals holding
State or local office if such commu-
nication refers only to one or more
State or local candidates. Get-out-the-
vote activity includes, but is not lim-
ited to:

(i) Providing to individual voters,
within 72 hours of an election, informa-
tion such as the date of the election,
the times when polling places are open,
and the location of particular polling
places; and

(ii) Offering to transport or actually
transporting voters to the polls.

(4) Voter identification means creating
or enhancing voter lists by verifying or
adding information about the voters’
likelihood of voting in an upcoming
election or their likelihood of voting
for specific candidates. This paragraph
shall not apply to an association or
similar group of candidates for State or
local office or of individuals holding
State or local office if the association
or group engages in voter identifica-
tion that refers only to one or more
State or local candidates.

(b) As used in part 300 of this chapter,
Federal election activity means any of
the activities described in paragraphs
(b) (1) through (b) (4) of this section.

(1) Voter registration activity during
the period that begins on the date that
is 120 calendar days before the date
that a regularly scheduled Federal
election is held and ends on the date of
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FEDERAL ELECTION COMMISSION
Washington, DC 20463
June 5, 2006

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

ADVISORY OPINION 2006-19

Laurence S. Zakson, Esq.

Reich, Adell, Crost & Cvitan

3550 Wilshire Boulevard, Suite 2000
Los Angeles, CA 90010

Dear Mr. Zakson:

We are responding to your advisory opinion reqoeast
behalf of the Los Angeles County Democratic Paryigal
Committee ("LACDP") concerning the application bét
Federal Election Campaign Act of 1971, as amenttad (
Act"), and Commission regulations to certain comioations
LACDP is planning to undertake in connection with a
election to be held on June 6, 2006. Because the
communications in question promote only non-Federal
candidates, will not be made in close proximitytte date
of the election, are insufficiently targeted, ane aot
individualized, they do not constitute get-out-thae
activity, and thus do not constitute Federal etecti
activity.

Background

The facts presented in this advisory opinion aseba
on your letters received on May 8 and May 10, 2006.

LACDP is a local party committee that is registered
with the Commission as a political committee. Onel6,
2006, the voters in the City of Long Beach ("LongaBh"),
located within Los Angeles County, will vote forckd
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candidates in the n-partisan, general election as wel

for Federal candidates in the primary election. IDXC
intends to make pre-recorded, electronically dialed
telephone calls and send direct mail to all voters
registered as Democrats in Long Beach betweendodr
fifteen days prior to the election (i.e., betweeayM22 and
June 2, 2006). Sample scripts of these telephdieaa

a draft of the direct-mail piece are attached i® th
advisory opinion. See Attachment A. The telephangts
state that Election Day is June 6, a certain catdits
endorsed by the Democratic Party for Long Beachdviagnd
voters are urged to vote for that mayoral candidatdune
6, 2006. The direct-mail piece conveys a similassage,
and also identifies municipal candidates endorgeldACDP
for City Council and School Board. Both the telepéo
scripts and the direct-mail piece state the datetuinh

the election will be held, but neither refers ty an
candidate for Federal office. See id.

Question Presented

Do LACDP's planned communications to all registered
Democrats in Long Beach, California constitute "&radi
election activity" that must be paid for entirelythv
Federal funds or a mix of Federal funds and Lewuimds?

Legal Analysis and Conclusions

No, LACDP's planned communications to all regisdere
Democrats in Long Beach, California do not constitu
"Federal election activity" that must be paid fatiely
with Federal funds or a mix of Federal funds andihe
funds. Accordingly, LACDP may pay for the planned
communications entirely out of non-Federal fund=e $1
CFR 100.24(c)(1).1

The Bipartisan Campaign Reform Act of 2002, PuliNb.
107-155, 116 Stat. 81 (2002) ("BCRA"), amendedAbeby
adding a new term, "Federal election activity" (A to
describe certain activities that State, distriog écal

party committees must pay for with either Fedewadfs or a
combination of Federal and Levin funds.2 2 U.S.&1(20)
and 441i(b)(1). BCRA's requirements regarding Fpalnto
all State, district, and local party committees and
organizations, regardless of whether they are tegid as
political committees with the Commission. Id.

As amended by BCRA, the Act specifies that voter
identification, get-out-the-vote ("GOTV") activitgand
generic campaign activity (collectively, "Type IER")
constitute FEA only when these activities are catel "ir
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connection with an election in which a candidateHedere
office appears on the ballot." 2 U.S.C. 431(20)()5)L1

CFR 100.24(b)(2). As part of the definition of "feedl
election activity," the Commission also defined pinease

"in connection with an election in which a candeldr
Federal office appears on the ballot” ("Type Il FitAe
period”). See 11 CFR 100.24(a)(1); see also Exgtamand
Justification for Final Rules on Prohibited and Essive
Contributions: Non-Federal Funds or Soft MoneyFéd. Reg.
49064 (July 29, 2002); Explanation and Justificafiar
Interim Final Rule on Definition of Federal Eleatio
Activity, 71 Fed. Reg. 14357 (March 22, 2006). tat8s
such as California that conduct primaries, the Typ&EA
time period begins on the date of the earliestdili

deadline for access to the primary election bétiot

Federal candidates and ends on the date of theajene
election, up to and including the date of any gahemoff
election.3 See 11 CFR 100.24(a)(1)(i). Thus theeTlyp

FEA time period in California in 2006 is from MardB, 2006
to November 7, 2006.4

The definition of "Federal election activity" inclas

a definition of "get-out-the-vote activity." See CER
100.24(a)(3). "Get-out-the-vote activity" meansnitaxting
registered voters by telephone, in person, or bgrot
individualized means, to assist them in engaginpénact
of voting." Id. Get-out-the-vote activity "includesut

is not limited to: (i) Providing to individual vate
information such as the date of the election, itnes when
polling places are open, and the location of paldic
polling places; and (ii) Offering to transport ataally
transporting voters to the polls.” Id.

In two recent Explanations and Justifications, the
Commission provided additional guidance with respethe
meaning of the complementary terms "individualireebns"
and "assist," as used in the definition of "get-iat-vote
activity." In 2002, the Commission stated that "GOfas a
very particular purpose: assisting registered edietake
any and all necessary steps to get to the pollsasid

their ballots, or to vote by absentee ballot oeotineans
provided by law. The Commission understands thipgse to
be narrower and more specific than the broadergseg of
generally increasing public support for a candidate
decreasing public support for an opposing canditdéi
Fed. Reg. at 49067. In 2006, the Commission reédrthis
view, stating, "[IJn the Commission's extensive@nément
experience, general exhortations to register te aot to
vote are so common in political party communicagitmat
including encouragement to register to vote anbte
would be overly broad, is not necessary to effety
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implement BCRA, and could have an adverse impe
grassroots political activities." 71 Fed. Reg. 328

For this reason, the Commission explained thatetlines
to impose FEA funding restrictions on State, distrand
local party committees' mere “encouragement' astrexing
to vote or voting." Id.

The Commission considers several facts in youresgu
as relevant to the analysis of whether the proposed
communications would be GOTV activities. First, the
communications promote the election of only nondfabl
candidates. Second, LACDP will conduct the proposed
communications four or more days prior to the ébegithe
more removed from election day, the less effect the
communications are likely to have on motivatingpemts
to go to the polls. A communication made severgbdaior
to an election is more likely to be a "general etdimn”

to vote or "mere encouragement"” to vote, as opptsad
communication that assists a voter in engagingeract of
voting by individualized means. Third, there is no
indication that LACDP has engaged in any actiuvityarget
these communications to any specific subset of [2eatic
voters. Rather, LACDP intends to send the commuinics to
all registered Democrats in Long Beach. The propaiect-
mail piece is a "form letter" that will not providay
individualized information to any particular re@pi (such
as the location of the particular recipient's pajli

place). The proposed pre-recorded, electronicadled
telephone calls are the functional equivalent Gbam
letter" and, similarly, do not provide any indivalized
information to any particular recipient. Thus, filanned
communications are generic in nature and do notigeecany
individualized assistance to voters. Fourth, the
communications contain only the date of the electiod do
not include such additional information as the lscamd
location of the individual voter's polling place ekély
including the date of an election in a communicatitat
advocates the election or defeat of only Statelerel
candidates does not turn that communication int@ GO
activity.

Based on these facts, the Commission concludes that
LACDP's proposed communications do not constitageséing
voters in engaging in the act of voting by indivadimed
means. See 11 CFR 100.24(a)(3). Thus, the proposed
communications would not be GOTYV activities, aneréfore
are excluded from the definition of Federal elattio

activity under 11 CFR 100.24(c)(1).

This response constitutes an advisory opinion
concerning the application of the Act and Commig
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regulations to the specific transaction or actigé

forth in your request. See 2 U.S.C. 437f. The Cossian
emphasizes that if there is a change in any ofatis or
assumptions presented, and such facts or assumatien
material to a

conclusion presented in this advisory opinion, ttien
requestor may not rely on that conclusion as sugpoits
proposed activity.

Sincerely,
(signed)

Michael E. Toner
Chairman

FEDERAL ELECTION COMMISSION
Washington, DC 20463

CONCURRING OPINION IN ADVISORY OPINION 2006-19
OF
COMMISSIONER HANS A. VON SPAKOVSKY

The Federal Election Commission has approved Adyiso
Opinion 2006-19 for the Los Angeles County Demacraarty
Central Committee ("the LACDP") by a vote of 5-her
opinion, dated June 5, 2006, advises the LACDPithat
proposed communications to municipal election \gtkr not
constitute "get-out-the-vote activity" under thep&itisan
Campaign Reform Act of 2002 ("BCRA"), and therefare not
subject to the restrictions and funding requirermémiposed
by federal campaign finance law. | voted with thajaonity

and agree fully with the Advisory Opinion issuearite
separately only to detail the existence of add#ion

grounds for finding that the proposed activity does
constitute Federal election activity.

The City of Long Beach, California, is holding a
municipal general election on June 6, 2006. (Thast®n
is referred to both as a "run-off" election and a
"concurrent” election.) The City of Long Beach hald
nonpartisan primary election on April 11, 2006.%Th
election on June 6, 2006, features those racesichwo
candidate received a majority of the votes castanl.6
Incidentally, June 6 is also the date that theeStét
California is holding its state primary elections.7

The LACDP wishes to make voters aware of which whatds it
has endorsed in the municipal general electionesmtdurage
voters to support these candidates. The municiéig
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election, like the April 11 primary, is nonpartisdrine

State primary ballot, however, is partisan, ancxotvill
cast either a Democratic or Republican ballot. Thosers
will not be made aware of the municipal electiondidates'
partisan affiliations or tendencies simply by laukiat the
ballot. The LACDP's desire to make its proposed
communications is certainly understandable in these
circumstances.

When Long Beach voters go to the polls on Junbeg; t
will confront an unusual situation. Each pollingugé will
feature two separate voting locations. At one locat
voters will vote a ballot dedicated to the munitipa
candidates running for Mayor, City Council, and &uh
Board. At the second location, voters will voteiffedent
ballot dedicated to county, State, and Federalgmym
candidates. As the City of Long Beach's governmestisite
states:

On Tuesday, June 6, residents will vote at onergpl|
place on two different ballots; one for City caratigs
and one for State and County candidates and issues.
Voters will visit two sign-in tables at the same

polling place, and will use two different voting
systems to cast their ballots. Absentee voters will
need to vote and send in two ballots, one for titye C
and another for the County and State.8

In other words, voters will have the choice of agtone or
both ballots.

According to the City of Long Beach, two ballotdlwi

be used because "Tuesday June 6th 2006 is a centurr
election, when the city's election takes placehensame
day as the Statewide Primary. In the City of Loreaéh,
city ballots need to be cast and counted separftety the
county, because the City of Long Beach uses ardifte
voting system than the county."9 The City of LonggBh
obviously regards its municipal elections as sdpaaad
distinct from county, State, and Federal elections.

The LACDP's proposed activity relates exclusively t

the municipal ballot. The Bipartisan Campaign Refakct of
2002 ("BCRA") defined the term "Federal electioti\aty"

to include, in relevant part, "voter identificatiaget-out-
the-vote activity, or generic campaign activity danted in
connection with an election in which a candidateHederal
office appears on the ballot (regardless of whether
candidate for State or local office also appearthen
ballot)."10 Obviously, there is no Federal candidan the
municipal ballot. Thus, not only are the propc
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communications not GOTV activity, they are also Ipeing
"conducted in connection with an election in which
candidate for Federal office appears on the balldte

plain and unambiguous language of the statute atelicthat
the LACDP's proposed activity is not "Federal atect
activity," and is thus not subject to the restaos of
federal campaign finance law.

June 5, 2006

IS/
Commissioner Hans A. von Spakovsky

1 The allocation requirement set forth at 11 CFBR.Z({)(5)
is inapplicable to the communications at issue. §éwtion
applies only to certain communications that doproimote
or oppose a Federal candidate or non-Federal catedids
noted above, the proposed communications are caiiedid
specific.

2 "Federal funds" are funds subject to the amount
limitations, source prohibitions, and reportinguggments
of the Act. See 11 CFR 300.2(g). "Levin funds" faneds
raised by State, district, and local party comraite
pursuant to the restrictions in 11 CFR 300.31 asduised
subject to the restrictions in 11 CFR 300.32. SEE€ER
300.2(i).

3 In States that do not hold primary elections, Tipe Il
FEA time period begins on January 1 of each evenbaued
year and ends on the date of the general eleGeall
CFR 100.24(a)(1)(i).

4 This date assumes that there will be no genenaiff
election.

5 See City of Long Beach Charter, Art. XIX, 190Tl{e
primary and general municipal elections for eleztiv
officers of the City shall be held in even numbeyedrs,
on the second Tuesday in April and the first Tugsafter
the first Monday in June, respectively . . . .X)adable

at
http://cms.longbeach.gov/cityclerk/refer/charterbrhtm.
6 See City of Long Beach Charter, Art. XIX, 1906 (the
event that any candidate for nomination to an slect
office shall receive a majority of the votes castdll

the candidates for nomination to such office at jaimyary
nominating election, the candidate so receivindisuc
majority shall be deemed to be and declared bythe
Council to be elected to such office."), availaile
http://cms.longbeach.gov/cityclerk/refer/charterbohtm.
Sample ballots provided by the City of Long BeaChy
Clerk's Department, indicate that voters will casties for
Mayor, City Council Member (Districts 2, 3, and &
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Board of Education Member (District 5) on Jun

7 The state primary ballots include county, State]

Federal offices, along with State ballot initiative

measures.

8 http://www.longbeach.gov/news/displaynews.asp?NBw1756
(last visited May 22, 2006).

9 http://www.2votetuesday.com/ (last visited May 2Q06).
10 2 U.S.C. 431(20)(A)(ii) (emphasis add:
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are not to raise or spend, nor to direct or con-
trol, soft money. This ban covers all activities
of the national parties, even those that might
appear to affect only non-federal elections.
Because the national parties operate at the
national level, and are inextricably intertwined
with federal officeholders and candidates, who
raise the money for the national party commit-
tees, there is a close connection between the
funding of the national parties and the cor-
rupting dangers of soft money on the federal
political process. The only effective way to ad-
dress this problem of corruption is to ban en-
tirely all raising and spending of soft money by
the national parties.

SHAYS-MEEHAN'S TREATMENT OF STATE PARTY SOFT

MONEY

The treatment of the state parties is dif-
ferent. This is because state parties obviously
engage in activities which are purely directed
to non-federal elections. The Shays-Meehan
bill does not regulate the kind of money that
can be raised by the state parties. That is left
to state law. What the bill does do is direct the
state parties to spend only hard money on
those activities which affect, even in part, fed-
eral elections. This is necessary to prevent
blatant evasion of the federal campaign fi-
nance laws.

This approach is in many ways similar to
current law. Currently, if a state party engages
in activity that directly affects federal elec-
tions—such as running an ad that says “vote
for Congressman Smith"—the state party
would be required to spend hard money on
these activities. Similarly, if the state party en-
gages in activity that purely affects state elec-
tions—such as an ad that says “vote for Gov-
ernor Smith"—it could spend whatever non-
federal money is permitted under state law.

The Shays-Meehan bill does not change ei-
ther one of these propositions.

But there is a range of activities that state
parties engage in that, by their very nature, af-
fect both federal and non-federal elections.
These are the familiar “party building activi-
ties,” such as get-out-the vote drives or voter
registration drives. These activities—reg-
istering voters to vote in elections that have
both federal and non-federal candidates, or
engaging in activities designed to bring them
to the polls to vote for federal and non-federal
candidates—clearly have an impact on both
federal and non-federal elections.

Under current law, state parties pay for
these “mixed” activities using a mixture of
both hard and soft money pursuant to alloca-
tion formulae set by the Federal Election Com-
mission. But these allocation rules have prov-
en wholly inadequate to guard against the use
of soft money to influence federal campaigns.
Much state party “party building activity” is di-
rected principally to influence federal elections,
and all of the party voter activity inevitably
does have a substantial impact on federal
campaigns. Further, the state parties run TV
and radio ads, purportedly as “issue ads,” that
directly praise or criticize federal candidates
by name without using words like “vote for” or
“vote against’—and the FEC has taken the
unrealistic position that such ads have an im-
pact on both federal and non-federal elections,
and should accordingly be funded with an allo-
cated mixture of hard and soft money.

The Shays-Meehan bill addresses these
problems by simply applying the principle of
current law—that state parties must use solely
hard money to pay for activities that affect fed-
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eral elections—to a category of activities
which clearly affect federal elections and
which the bill defines as “federal election ac-
tivities.” Section 101(b) of the bill defines
these activities as the following:

(i) Voter registration activity in the last four
months before a Federal election,

(i) Voter identification, GOTV, and generic
campaign activity (i.e., activity relating to a
party not a specific candidate) that is con-
ducted in an election in which a Federal can-
didate appears on the ballot,

(iii) Public communications (also a defined
term that includes communications by radio,
TV, newspapers, phone banks and other
methods of public political advertising) that
refer to a clearly identified Federal candidate
and that promotes or supports, or attacks or
opposes, a federal candidate for that office.

(iv) Services provided by employees of a
state or local party who spend more than 25
percent of their compensated time on Federal
elections.

This definition of “Federal election activities”
is significant because in section 101(a) of the
bill (new section 323(b) of the Act), there is a
requirement that state parties spend only Fed-
eral money (hard money) on “Federal election
activities.” That is how the Shays-Meehan bill
prevents soft money from being injected into
federal races through the state parties.

Again, the bill does not restrict fundraising
by state parties. That is left as a matter of
state law. But it does say to the state parties
that when they spend money on activities that
affect federal elections, including the defined
category of “Federal election activities,” they
must spend solely hard money for those activi-
ties.

The lack of a state party soft money provi-
sion is a fundamental shortcoming of the pro-
posal of Mr. NEY and Mr. WYNN. The restric-
tions on state parties using soft money to in-
fluence federal elections is one of the most
important features of the Shays-Meehan bill.
Much of the soft money being raised today by
the national parties is transferred to state par-
ties to be spent on activities that influence fed-
eral elections. An effective effort to address
state party soft money spending to influence
federal elections is absolutely essential to real
campaign finance reform and solving the soft
money problem.

THE LEVIN AMENDMENT

Critics have contended that the state parties
should not be prevented from spending money
that is legal in their state on activities that are
designed to improve voter turnout and assist
state candidates in a state election. When the
McCain-Feingold bill was considered in the
Senate last year. Senator CARL LEVIN of Michi-
gan, a long-time and strong supporter of the
bill, worked with the sponsors of the legislation
to craft a provision to allow limited spending of
soft money by state parties on a limited subset
of state party activities. On the Senate floor,
Senator LEVIN explained that his amendment:

. . will allow the use of some non-Federal
dollars by State parties for voter registra-
tion and get out the vote, where the con-
tributions are allowed by State law, where
there is no reference to Federal candidates,
where limited to $10,000 of the contribution
which is allowed by State law, and where the
allocation between Federal and non-Federal
dollars is set by the Federal Election Com-
mission.

Senator LEVIN also specified: “These are
dollars not raised through any effort on the
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part of Federal officeholders, Federal can-
didates, or national parties. These are non-
Federal dollars allowed by State law.”

CHANGES TO THE LEVIN AMENDMENT IN SHAYS-MEEHAN

In addressing the Levin amendment in our
substitute, the sponsors of the Shays-Meehan
bill wanted to accomplish two things. First, we
wanted to respect the original intent and pur-
pose of the Levin amendment. Second, we
wanted to make sure that it did not create a
new loophole for corporations, unions, wealthy
individuals to exploit. In our view, those pur-
poses were not in conflict, since Senator LEVIN
made it clear it was not his intent to under-
mine the campaign finance reform effort, but
only to support legitimate state party activities
that promote voter participation by allowing a
limited amount of non-federal money to be
used for those purposes.

The changes in the Levin amendment incor-
porated in our substitute have been agreed on
with the sponsors of the Senate bill. They do
not change the essential thrust of the Levin
amendment, but they do provide additional re-
strictions to help ensure that the amendment
will not become a new loophole in the law.

DESCRIPTION OF REVISED LEVIN AMENDMENT

With that background in mind, let me de-
scribe the Levin amendment, as modified in
the Shays-Meehan substitute. New section
323(b)(2)(A) of the FECA permits state parties
to spend non-federal money (soft money) on
certain Federal election activities, as long as
the spending is made up of both Federal
money ( hard money) and soft money in a
ratio to be prescribed by the FEC. The activi-
ties that state and local parties can pay for
under this exception are voter registration in
the last 120 days prior to an election, and cer-
tain GOTV and other activities specified in
new section 301(20(A)(ii).

Under new section 323(b)(2)(B)(i), the ex-
ception applies only if the activity paid for
does not refer to a clearly identified Federal
candidate. In addition, under new section
323(b)(2)(B)(ii), the exception does not apply
to any activity that involves a broadcast, cable
or satellite communication, unless that com-
munication refers only to state and local can-
didates. In other words, GOTV efforts paid for
in part with so-called “Levin money” may
mention state or local candidates or contain a
generic party message, but they cannot men-
tion Federal candidates. And if these efforts
are carried out through radio or TV ads they
must mention clearly identified state or local
candidates only, or they will be subject to the
state party soft money restrictions and no
“Levin money” can be used. To be clear,
“Levin money” cannot be used by state par-
ties to pay for broadcast ads that mention fed-
eral candidates.

In addition, the soft money or ‘“Levin
money” portion of the spending is subject to a
number of restrictions. Under new section
323(b)(2)(B)(iii), it must be legally raised under
state law, and no person can give more than
$10,000 per year to a individual state or local
committee, even if state law permits greater
contributions. So if a state allows direct cor-
porate or labor union contributions to political
parties corporations and unions can make
contributions of up to $10,000 or the state
limit, whichever is lower, to the party com-
mittee each year. Obviously, if a state pro-
hibits corporate or labor union contributions to
political parties, the Levin amendment does
not supersede that prohibition, and corporate
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or union contributions of “Levin money’ would
be banned.

After the Senate passed the Levin amend-
ment, the question arose whether the amend-
ment was intended to limit a donor to a single
$10,000 contribution to all of the non-Federal
political committees in a state, or to permit
separate contributions to the state committee
and local committees. Since the Senate ap-
pears to have intended that there is not a sin-
gle per donor limit on all contributions to party
committees in a state, further restrictions on
the raising and spending of “Levin money” by
the committees are imposed in order to pre-
vent the Levin amendment from becoming a
new loophole.

Accordingly, under new section
323(b)(2)(B)(iv), the version of the amendment
contained in the Shays-Meehan substitute, all
of the non-Federal and Federal money spent
on the activities authorized by the Levin
amendment must be raised solely by the com-
mittee doing the spending. Transfers of money
between committees are not permitted. Thus,
a county committee of a political party may ac-
cept a $10,000 contribution, but it must raise
and spend that money itself, and it cannot
work with any other party committee in raising
or spending that money. It cannot transfer that
money to the state committee. Furthermore, it
must itself raise the hard money allocation re-
quired by the FEC, and it may not accept a
transfer of hard money from a state or national
party committee to satisfy that allocation re-
guirement.

Finally, and very importantly, in new section
323(b)(2)(C), we affirm that federal candidates
or officeholders and the national parties may
not participate in the raising or spending of the
soft money that is permitted to be spent under
the Levin amendment. In addition, joint fund-
raisers between state committees or state and
local committees are not permitted. Prohibiting
Members of Congress and Executive Branch
officials from being involved in soft money
fundraising is one of the central purposes of
the campaign finance reform effort. Consistent
with Senator LEVIN's original intent, this new
provision will ensure that that central purpose
of the bill is not undermined. The joint fund-
raising prohibition will prevent a single fund-
raiser for multiple state and local party com-
mittees.

Mr. Chairman, let me address two additional
guestions that have arisen as to the interpreta-
tion of the Levin amendment. First, the
$10,000 per year limit applies collectively to a
corporation and its subsidiaries, and to a
union and its locals, in the same way as con-
tributions from PACS set up by subsidiaries
and local unions are treated under current law.
See 2 U.S.C. §441a(a)(5). To allow a sepa-
rate contribution limit to apply to subsidiaries
of a corporation or locals of a union would
completely undermine the $10,000 limit as a
check against the Levin amendment being
used to continue the unlimited contributions
that the soft money system now permits.

Second, while state and local committees
may accept separate contributions of up to
$10,000 per year from donors permitted to
give that much under state law, state and local
committees are not allowed to create their
own multiple subsidiary committees to raise
separate $10,000 contributions under this pro-
vision. The proliferation of new state party
committees (e.g., the Northern California Re-
publican Party Committee, the Southern Cali-
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fornia Party Committee or the New York
Democratic Committee A, Committee B, Com-
mittee C, etc.) would be in complete contradic-
tion to the provision, which allows only limited
amounts of non-federal money to be given to
a state or local committee for limited party-
building activities that do not refer to federal
candidates.

Mr. KLECZKA. Mr. Chairman, today, at long
last, the House of Representatives will finally
get a fair vote on campaign finance reform
legislation. In order to reach this point, 218
Members had to sign a discharge petition to
force the anti-reform Republican leadership to
bring this measure to the floor for a debate
and hopefully passage. H.R. 2356, the Bipar-
tisan Campaign Reform Act of 2001, is nec-
essary if we are to remove the undue influ-
ence of soft money on our political process
and the unregulated issue advertisements that
inundate our airwaves during each election
season.

When Congress passed the Federal Elec-
tion Campaign Act (FECA) of 1971 it included
a provision that allowed national political par-
ties to use unregulated contributions, “soft
money,” for generic party-building activities
such as get-out-the-vote drives and voter reg-
istration efforts. Initially, the parties adhered to
the restrictions on the use of soft money, but
soon began shifting soft money contributions
to state parties to be used for paid television
and radio campaign advertisements. Under
FECA, such advertisements were supposed to
be paid for by regulated hard money that is
raised through limited contributions to political
parties and candidates.

We have recently seen an unacceptable in-
crease in the amount of soft money used in
campaigns. In the year 2000 elections alone,
$495 million in soft money was spent by the
parties, an amount that is nearly double the
$262 million spent four years earlier. The
steadily increasing use of soft money to skirt
federal campaign contribution laws has given
it a growing role in our system of elections
that cannot be allowed to continue.

An equally troubling aspect of today’'s cam-
paign system is the number of issue advertise-
ments broadcast on the television and radio.
Although these ads technically adhere to fed-
eral campaign regulations, they violate the
spirit of the law. Issue ads are supposed to be
used to discuss issues of legislation, not to at-
tack or support candidates, like they often do
today. Through this loophole, corporations,
unions, and other organizations have avoided
federal reporting and disclosure laws by run-
ning ads that avoid the magic words “vote
for,” “vote against,” “support,” and “defeat.”
Since the ads are technically campaign ads,
the people paying for them do not need to
identify themselves or their supporters, which
is contrary to the basic tenets of campaign-fi-
nance regulations.

H.R. 2356 would fill in the gaps left by
FECA. First, it would ban all national party use
of soft money. In order to ensure that get-out-
the-vote drives and other genuinely generic
party activities are not hindered, it would allow
state and local parties to spend soft money on
these activities. Individuals, corporations, and
labor unions can give $10,000 in soft money
to party committees organized at the state,
county, and local level for these legitimate ef-
forts.

H.R. 2356 would also prevent corporations
and organizations from skirting the law with
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unregulated issue advertisements by requiring
that all campaign ads for federal office be paid
for with publicly disclosed and regulated cam-
paign funds that are subject to federal con-
tribution limits. This would be achieved by ex-
panding the definition of “campaign advertise-
ment” to include any ads that clearly identify
a federal candidate made within 60 days of a
general election or 30 days of a primary and
are targeted to that candidate’s electorate.

Some of my colleagues claim that these
regulations would violate the freedom of
speech guaranteed by the First Amendment.
That is simply untrue. Corporations, labor
unions, and other organizations would still be
permitted to use any funds they have to run
ads that discuss issues of legislation, so long
as they do not specifically refer to a candidate
for federal office. If they do mention a can-
didate by name, all they have to do is to use
hard money, which is regulated, subject to
contribution limits and disclosure laws. These
groups may also fund advertisements that do
attack or support a specific candidate, the only
requirement being that they do so through the
established regulated process using hard
money donations to their political action com-
mittees.

This bill would also retain several important
hard money contribution limits. Individuals
would still be permitted to contribute only
$1000 per election to candidates for the
House of Representatives and political action
committees would be restricted to the current
$5000 per election limit.

This day has been a long time coming. We
need to reduce the influence of unregulated
money which has been flowing at an increas-
ing rate into our political system. H.R. 2356
reigns in soft money and issue advertising that
has operated outside the framework of our
campaign-finance laws. | urge my colleagues
to support the amendments that the reform
measure’'s authors must offer in order to get
the complete bill to the floor under the GOP
leadership’s rule. Similarly, | urge Members to
oppose those “poison pill” amendments de-
signed to kill the bill, and instead support final
passage of this important measure.

Mr. SHAYS. Mr. Chairman, | rise to address
the scope of an exception to the definition of
“electioneering communications” set out in
section 201(3)(B), which include (i) news dis-
tributed by broadcast stations that are not
owned or controlled by a candidate, (ii) inde-
pendent expenditures, (iii) candidate debates
and forums and (iv) “any other communication
exempted under such regulations as the Com-
mission may promulgate . . to ensure ap-
propriate implementation of this paragraph.” |
wish to discuss the purpose of the fourth ex-
ception.

The definition of “electioneering communica-
tion” is a bright line test covering all broad-
cast, satellite and cable communications that
refer to a clearly identified federal candidate
and that are made within the immediate pre-
election period of 60 days before a general
election or 30 days before a primary. But it is
possible that thee could be some communica-
tions that will fall within this definition even
though they are plainly and unquestionably not
related to the election.

Section 201(3)(B)(iv) was added to the bill
to provide Commission with some limited dis-
cretion in administering the statute so that it
can issue regulations to exempt such commu-
nications from the definition of “electioneering
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called issue ads that increasingly
dominate the airways during campaign
time.

Although I favor public financing,
we’re not at the point that we can pass
public financing. So what are we going
to do? My preference is, we change the
system with the legislation we have be-
fore us. The people want reform; the
country needs it; we should do it.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I rise today to express my opposi-
tion to the McCain-Feingold bill. To be
clear, I am not opposed to the impetus
behind this legislation, which is to re-
form our current campaign finance sys-
tem. I concur with my colleagues—who
support this bill—that the present sys-
tem is 1inadequate and inherently
flawed. But, unfortunately, this is
where our parallel viewpoints diverge.

While I agree that the present cam-
paign finance system is imperfect, I be-
lieve that the McCain-Feingold alter-
native to that system is even more so.
This legislation, once enacted, likely
will hurt the status quo more than it
will help. And, ultimately, I predict it
will foster campaign finance regres-
sion, rather than institute campaign fi-
nance reform.

From the beginning, I have worked
with my colleagues to negotiate a more
fair and balanced package that, I be-
lieve, would have achieved thorough re-
form. Key parts such as the Hagel
amendment on soft money contribu-
tions and the amendment on non-sever-
ability are not included in this final
bill. Had they been included, these
amendments would have made the leg-
islation much more effective and com-
prehensive, and consequently, much
more likely to receive my support.

To be fair and consistent, certain as-
pects of this final bill are laudable and
do have my support. I am pleased that
the Snowe-Jeffords provision and the
Hagel amendment regarding disclosure
are included. Increased accountability
and transparency for special interest
groups are important to the overall re-
form effort. Moreover, the Wellstone
amendment, which extends the Snowe-
Jeffords provision to independent advo-
cacy groups, will help remove the fa-
cades behind which these groups hide.
For too long, special interest groups
have funded so-called issue ads whose
main objective is to distort the facts.
It is encouraging that this bill, as
amended, confronts that issue.

The ability of state parties to carry-
out traditional activities such as voter
registration, is another issue addressed
by the Levin amendment, which I was
pleased to join as an original co-spon-
sor. State and local candidates rely on
get-out-the-vote efforts and voter reg-
istration activities which are usually
funded by the state party. Since this
campaign finance reform bill, prior to
the Levin amendment, would have se-
verely limited state parties, it became
apparent that we needed to ensure that
such crucial activities are not abol-
ished as well. Without question, I am
encouraged by the inclusion of this
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amendment. It, and the ones regarding
increased disclosure, are definitive
steps in the direction of genuine cam-
paign finance reform.

That being said, any ground gained
by these steps is lost through the ban
on soft money and the defeat of the
non-severability clause. McCain-Fein-
gold bans soft money contributions
only to the national parties. As I have
said before, this measure is ineffective,
an ultimately unproductive. The soft
money ban in this bill will likely be
more of a temporary road block than a
true dead end. I believe that eventually
soft money will find a detour, and it
will flow into federal elections from
another direction.

A more realistic approach to the un-
fettered flow of soft money that pol-
lutes our current campaign finance
system, would have been to include the
Hagel amendment, which would have
capped soft money contributions at
$60,000. The Hagel measure was prag-
matic and essential to real reform.
With the absence of this language in
the final bill, we are left with a plan
than falls short on efficacy and long on
futility.

Without the inclusion of a cap, in-
stead of a ban on soft money to na-
tional parties, my support for this bill
declined, but the nail on the coffin, so
to speak, was the defeat of the sever-
ability clause. The non-severability
amendment was characterized by its
opponents as the ‘‘poison pill”’ of cam-
paign finance reform. Quite frankly, I
thing the total package before us today
would have been easier to swallow if it
had been included.

The non-severability amendment
would have prevented the courts from
striking down some provisions and
leaving others. Once the courts act, it
is possible that the McCain-Feingold
campaign finance reform law as passed
by Congress will look nothing like the
McCain-Feingold finance reform law
tweaked by the courts. For this reason,
the severability provision only weak-
ens the bill and extends the inequal-
ities fostered by the present system.

My conviction that the current cam-
paign finance system is flawed remains
unchanged. Comprehensive reform is
undoubtedly needed; however, I do not
believe this legislation will achieve
that goal. It’s often been said that
something is better than nothing. Well,
in this instance, the reverse rings true.
Nothing is better than something.
Therefore, I will vote accordingly and
reserve my support for a more com-
prehensive and equitable campaign fi-
nance reform package.

Mr. HOLLINGS. Mr. President, the
thrust of McCain-Feingold was to
eliminate soft money. Now, the final
bill doesn’t eliminate soft money but,
rather, redirects it. Soft money has
been taken away from the political
parties and redirected to the special in-
terests. The thrust of McCain-Feingold
was to minimize the influence of the
special interests. It has now become
maximized. And finally, the thrust of
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McCain-Feingold was to eliminate the
obscenity of the outrageous amounts of
money that it takes in politics to be
elected. The final bill now doubles this
obscenity. But Senator McCAIN has be-
come such a symbol. McCain-Feingold
has become such a message that Sen-
ators, in disregard of the substance but
totally on message, will vote for it. I
said at the beginning that there was no
doubt that under Buckley v. Valeo, the
Supreme Court would find McCain-
Feingold unconstitutional. While the
Court hurt us in BucKkley, perhaps this
time the Court will save us by finding
McCain-Feingold unconstitutional. At
least I am sober enough to vote no.

Mr. HATCH. Mr. President, after two
weeks of floor consideration, we are
now approaching the final vote on the
campaign finance reform legislation. I
have taken the floor on several occa-
sions over the past two weeks to ex-
press my serious concerns with the var-
ious provisions of the bill. Given my
concerns, and the failure of this body
to vote to correct some of the prob-
lems, I will be voting against final pas-
sage of this well-intended, but seri-
ously flawed legislation.

The one silver lining in the legisla-
tion that will likely pass this evening
is a provision I authored that passed,
which will give expedited judicial re-
view by the Supreme Court of chal-
lenges to the constitutionality of the
legislation. All of us, supporters and
opponents alike, stand to gain by a
prompt and definite determination of
the constitutionality of many of the
bill’s controversial provisions. Because
the harm these provisions will cause is
serious and irreparable, it is impera-
tive that we afford the Supreme Court
the opportunity to pass on the con-
stitutionality of this legislation as
soon as possible.

Let me say again that I commend
and respect the authors of this legisla-
tion for their attempts to address a
troubling and unfortunate public per-
ception about our political system.
However, we also must respect the free-
dom of speech granted to every Amer-
ican by our Constitution. While the bill
may alter or change our system of
campaign finance, I think it will do lit-
tle in actually reform it or making it
better. In fact, McCain-Feingold, if
passed and enacted into law, will, in
my opinion, exacerbate the very prob-
lems that it seeks to solve.

The primary provision of McCain-
Feingold essentially bans soft money
by making it unlawful for national po-
litical party committees and federal
candidates to solicit or receive any
funds not subject to the hard money
limitations of the Federal Election
Campaign Act. It also nationalizes the
state party structure by subjecting
state parties to the regulations of the
Federal Election Commission when
candidates for federal office appear on
the general ballot. The net result of
this soft money restriction on parties
will be to emasculate the present two-
party system and to increase the power



