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,QWHUYHQLQJ�'HIHQGDQWV�UHVSHFWIXOO\�VXEPLW�WKLV�PHPRUDQGXP�LQ�RSSRVLWLRQ�WR�WKH�
0RWLRQ�IRU�D�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�DQG�3UHOLPLQDU\�,QMXQFWLRQ�VXEPLWWHG�E\�3ODLQWLII�
:LVFRQVLQ�5LJKW�WR�/LIH��³:57/´����,Q�PDNLQJ�LWV�VHFRQG�UHTXHVW�IRU�SUHOLPLQDU\�LQMXQFWLYH�
UHOLHI�LQ�WKLV�FDVH��:57/�KDV�IDLOHG�WR�GHPRQVWUDWH�WKDW�LW�LV�HQWLWOHG�WR�WKH�H[WUDRUGLQDU\�UHOLHI�LW�
VHHNV���7KLV�&RXUW�VKRXOG�GHQ\�:57/¶V�PRWLRQ��
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,1752'8&7,21�
� $W�WKH�RXWVHW�RI�WKLV�FDVH��WKLV�&RXUW�GHQLHG�D�PRWLRQ�E\�:57/�IRU�SUHOLPLQDU\�UHOLHI�WKDW�
ZDV�LQ�UHOHYDQW�UHVSHFWV�OLNH�WKH�SUHVHQW�UHTXHVW���,Q�ZHLJKLQJ�WKH�OLNHOLKRRG�RI�:57/¶V�VXFFHVV�
RQ�WKH�PHULWV��WKLV�&RXUW�FRQFOXGHG�WKDW�:57/¶V�FODLP�KDG�³OLWWOH�OLNHOLKRRG�RI�VXFFHVV´�
EHFDXVH²HYHQ�SXWWLQJ�DVLGH�WKH�TXHVWLRQ�ZKHWKHU�DV�DSSOLHG�FKDOOHQJHV�WR�WKH�HOHFWLRQHHULQJ�
FRPPXQLFDWLRQV�SURYLVLRQV�RI�WKH�%LSDUWLVDQ�&DPSDLJQ�5HIRUP�$FW��³%&5$´��DUH�
SHUPLVVLEOH²WKH�IDFWV�VXJJHVWHG�WKDW�:57/¶V�DGYHUWLVHPHQWV�³PD\�ILW�WKH�YHU\�W\SH�RI�DFWLYLW\�
0F&RQQHOO�IRXQG�&RQJUHVV�KDG�D�FRPSHOOLQJ�LQWHUHVW�LQ�UHJXODWLQJ�´�:LVFRQVLQ�5LJKW�WR�/LIH��,QF��
Y��)HGHUDO�(OHFWLRQ�&RPP¶Q���³:57/�Y��)(&´���1R�����������VOLS�RS��DW����'�'�&��$XJ������
�������FLWLQJ�0F&RQQHOO�Y��)HGHUDO�(OHFWLRQ�&RPP¶Q������8�6���������������7KLV�&RXUW�DOVR�
IRXQG�WKDW�:57/�FRXOG�QRW�PHHW�LWV�EXUGHQ�RI�HVWDEOLVKLQJ�WKH�DGGLWLRQDO�UHTXLUHPHQWV�IRU�
SUHOLPLQDU\�LQMXQFWLYH�UHOLHI���LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�DQ�LQMXQFWLRQ��WKH�ODFN�RI�
VXEVWDQWLDO�LQMXU\�WR�RWKHU�SDUWLHV��DQG�WKH�IXUWKHUDQFH�RI�WKH�SXEOLF�LQWHUHVW�E\�DQ�LQMXQFWLRQ���,G�
DW������
� 7ZR�\HDUV�ODWHU��IROORZLQJ�D�UHPDQG�E\�WKH�6XSUHPH�&RXUW�DQG�DIWHU�WKH�EXON�RI�WKH�
EULHILQJ�RQ�WKH�PHULWV�KDV�EHHQ�FRPSOHWHG��:57/�DJDLQ�UHTXHVWV�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI��DV�
ZHOO�DV�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU���RQO\�WKLV�WLPH�IRU�DQ�DG�WKDW�ZRXOG�KDYH�WKH�HIIHFW�RI�
VXSSRUWLQJ��UDWKHU�WKDQ�RSSRVLQJ��D�FDQGLGDWH�LQ�WKH������HOHFWLRQ���7KH�&RXUW�VKRXOG�UHMHFW�WKLV�
UHTXHVW���:57/¶V�PRWLRQ�LV�IODZHG�DW�WKH�RXWVHW�EHFDXVH�LW�EHODWHGO\�VHHNV��ZLWKRXW�DQ�
DPHQGPHQW�WR�WKH�FRPSODLQW�RU�WKH�FRPPHQFHPHQW�RI�D�QHZ�DFWLRQ��D�GHWHUPLQDWLRQ�RI�%&5$¶V�
DSSOLFDWLRQ�WR�DQ�DG�WKDW�KDV�QHYHU�EHHQ�EHIRUH�WKLV�&RXUW���0RUHRYHU��:57/�KDV�QRW��LQ�DQ\�
HYHQW��HVWDEOLVKHG�WKDW�LW�LV�HQWLWOHG�WR�WKH�H[WUDRUGLQDU\�UHOLHI�LW�VHHNV���7KH�IDFWRUV�WKDW�FRXQVHOHG�
DJDLQVW�:57/¶V�RULJLQDO�UHTXHVW�IRU�UHOLHI�DUH�HTXDOO\�DSSOLFDEOH�WR�WKH�SUHVHQW�PRWLRQ���1RZ��DV�
LQ�������:57/�KDV�IDLOHG�WR�HVWDEOLVK�WKDW�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�LV�ZDUUDQWHG���
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:57/�ILOHG�LWV�$PHQGHG�9HULILHG�&RPSODLQW�IRU�'HFODUDWRU\�DQG�,QMXQFWLYH�5HOLHI�RQ�
6HSWHPEHU�����������,Q�WKDW�FRPSODLQW��:57/�DVVHUWHG�WZR�FKDOOHQJHV�������LW�FKDOOHQJHG�%&5$�
DV�DSSOLHG�WR�WKUHH�DGYHUWLVHPHQWV�LW�SODQQHG�WR�UXQ�SULRU�WR�WKH������HOHFWLRQV��DQG�����LW�
FKDOOHQJHG�%&5$�DV�DSSOLHG�WR�DOO�³JUDVV�URRWV´�OREE\LQJ�DGV���:57/¶V�$PHQGHG�&RPSODLQW�
IRU�'HFODUDWRU\�DQG�,QMXQFWLYH�5HOLHI��³$P��9HULILHG�&RPSO�´��DW������$SSUR[LPDWHO\�WZR�\HDUV�
ODWHU��RQ�WKH�HYH�RI�WKLV�&RXUW¶V�GHFLVLRQ�RQ�WKH�PHULWV��:57/�DVVHUWV�D�FKDOOHQJH�WR�%&5$�DV�
DSSOLHG�WR�DQ�DGYHUWLVHPHQW�UHJDUGLQJ�WKH������HOHFWLRQV�WKDW�LW�KRSHV�WR�EURDGFDVW����

:57/�FRXOG�KDYH�SURFHHGHG�LQ�HLWKHU�RI�WZR�ZD\V�ZKHQ�LW�GHWHUPLQHG�WKDW�LW�ZDQWHG�WR�
FKDOOHQJH�%&5$�DV�DSSOLHG�WR�D�QHZ�DGYHUWLVHPHQW���)LUVW��:57/�FRXOG�KDYH�ILOHG�D�QHZ�
FRPSODLQW��ZKLFK�ZRXOG�KDYH�EHHQ�DVVLJQHG�SXUVXDQW�WR�WKH�JRYHUQLQJ�UXOHV���6HH�/&Y5����������
8�6�&���������2U��LW�FRXOG�KDYH�VRXJKW�OHDYH�WR�DPHQG�LWV�H[LVWLQJ�FRPSODLQW���:57/�FKRVH�
QHLWKHU�RSWLRQ��LQVWHDG��LW�ILOHG�WKH�LQVWDQW�PRWLRQ���%XW�WKH�EDVLV�IRU�:57/¶V�FRQQHFWLRQ�RI�WKH�
&&3$�DGYHUWLVHPHQW�WR�LWV�$PHQGHG�&RPSODLQW�LV�XQFOHDU���,I�:57/�DVVHUWV�WKDW�WKH�&&3$�
DGYHUWLVHPHQW�IDOOV�ZLWKLQ�LWV�JHQHUDO�FODLP�UHJDUGLQJ�³JUDVV�URRWV�OREE\LQJ�DGV�´�LW�IDFHV�WKH�
YHU\�KHDY\�EXUGHQ�RI�GHPRQVWUDWLQJ�WKDW�%&5$�FDQQRW�FRQVWLWXWLRQDOO\�EH�DSSOLHG�WR�DQ\�³JUDVV�
URRWV�OREE\LQJ�DG�´��2Q�WKH�RWKHU�KDQG��WKH�SUHVHQW�FKDOOHQJH�FOHDUO\�GRHV�QRW�IDOO�ZLWKLQ�
:57/¶V�$PHQGHG�&RPSODLQW�WR�WKH�H[WHQW�WKDW�WKH�FRPSODLQW�FKDOOHQJHG�%&5$�DV�DSSOLHG�WR�
:57/¶V������DGYHUWLVHPHQWV���7KXV��WR�WKH�H[WHQW�WKDW�:57/¶V�DUJXPHQWV�DUH�EDVHG�RQ�WKH�
SDUWLFXODU�IHDWXUHV�RI�WKH�&&3$�DGYHUWLVHPHQW��WKDW�LVVXH�LV�QRW�ZLWKLQ�WKH�VFRSH�RI�WKH�$PHQGHG�
&RPSODLQW�DQG�WKXV�LV�QRW�SURSHUO\�EHIRUH�WKLV�&RXUW��
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,I�WKLV�&RXUW�WUHDWV�WKH�FXUUHQW�PRWLRQ�DV�D�PRWLRQ�IRU�OHDYH�WR�DPHQG�WKH�FRPSODLQW��WKDW�
PRWLRQ�VKRXOG�EH�GHQLHG����7KLV�&RXUW�HQWHUHG�ILQDO�MXGJPHQW�LQ�WKLV�FDVH�RQ�0D\����������DQG�
:57/�DSSHDOHG�WR�WKH�6XSUHPH�&RXUW���7KH�6XSUHPH�&RXUW�UHPDQGHG�IRU�D�YHU\�QDUURZ�
SXUSRVH���³WR�FRQVLGHU�WKH�PHULWV�RI�:57/¶V�DV�DSSOLHG�FKDOOHQJH�LQ�WKH�ILUVW�LQVWDQFH�´����
:LVFRQVLQ�5LJKW�WR�/LIH�Y��)HGHUDO�(OHFWLRQ�&RPP¶Q������6�&W����������������*LYHQ�WKH�
DGYDQFHG�SURFHGXUDO�SRVWXUH�RI�WKH�FDVH��JUDQWLQJ�:57/�OHDYH�WR�DPHQG�ZRXOG�QRW�VHUYH�WKH�
LQWHUHVWV�RI�MXVWLFH���'RH�Y��0F0LOODQ������)��G�����������'�&��&LU���������XSKROGLQJ�D�GHQLDO�RI�
OHDYH�WR�DPHQG�ZKHQ�WKH�DPHQGPHQW�ZDV�VRXJKW�ODWH�LQ�WKH�FDVH��³LQ�FRQVLGHUDWLRQ�RI�WKH�
SRWHQWLDO�SUHMXGLFH�WR�WKH�RWKHU�SDUW\�DQG�WKH�LQWHUHVW�LQ�HYHQWXDO�UHVROXWLRQ�RI�OLWLJDWLRQ´�����

,QGHHG��WKHUH�LV�QR�UHDVRQ�WR�EHOLHYH�WKDW�WKH�FDVH�ZRXOG�HQG�ZLWK�WKLV�SDUWLFXODU�SURSRVHG�
DPHQGPHQW�WR�WKH�FRPSODLQW���&RQFHLYDEO\��:57/�FRXOG�H[WHQG�WKH�FDVH�EHIRUH�WKLV�&RXUW�LQWR�
SHUSHWXLW\�VLPSO\�E\�SODFLQJ�D�QHZ�DGYHUWLVHPHQW�EHIRUH�WKH�&RXUW�HYHU\�WLPH�WKH�&RXUW�QHDUV�
WKH�SRLQW�ZKHQ�LW�FDQ�HQWHU�ILQDO�MXGJPHQW�RQ�WKH�DGYHUWLVHPHQWV�SUHYLRXVO\�DW�LVVXH��

)LQDOO\��DOWKRXJK�:57/¶V�PRWLRQ�UHTXHVWV�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�DQG�D�
SUHOLPLQDU\�LQMXQFWLRQ��LW�LV�XQFOHDU�KRZ�HLWKHU�IRUP�RI�UHOLHI�SUDFWLFDOO\�ZRXOG�UHGUHVV�WKH�
FRQFHUQV�UDLVHG�LQ�WKH�PRWLRQ���,W�DSSHDUV�WKDW�:57/�LV�DVNLQJ�WKLV�&RXUW�IRU�RQH�RI�WZR�WKLQJV���
����WR�SUHOLPLQDULO\�HQMRLQ�DQ\�LQYHVWLJDWLRQ�E\�WKH�)(&�EHFDXVH�VXFK�DQ�LQYHVWLJDWLRQ�ZRXOG�
FKLOO�LWV�VSHHFK��RU�����D�SHUPDQHQW�GHFODUDWRU\�MXGJPHQW�WKDW�%&5$�FDQQRW�EH�DSSOLHG�
FRQVWLWXWLRQDOO\�WR�WKH�DGYHUWLVHPHQWV�DW�LVVXH���,I�:57/�PHUHO\�VHHNV�SUHOLPLQDU\�UHOLHI�WKDW�
ZRXOG�SUHFOXGH�WKH�)(&�IURP�LQVWLWXWLQJ�DQ�LQYHVWLJDWLRQ�RU�FRPPHQFLQJ�D�SURFHHGLQJ�GXULQJ�
WKH�SHQGHQF\�RI�WKH�SUHOLPLQDU\�LQMXQFWLRQ��WKHQ�VXFK�UHOLHI�ZRXOG�EH�XQOLNHO\�WR�UHGUHVV�DQ\�
SXUSRUWHG�FKLOOLQJ�HIIHFW�UDLVHG�E\�WKH�SURVSHFW�RI�DQ�HQIRUFHPHQW�DFWLRQ���$IWHU�DOO��WKH�)(&�
FRXOG�VLPSO\�LQVWLWXWH�DQG�EULQJ�DQ\�HQIRUFHPHQW�SURFHHGLQJ�DIWHU�WKH�H[SLUDWLRQ�RI�WKH�



�
�

�

SUHOLPLQDU\�LQMXQFWLRQ���$OWHUQDWLYHO\��LW�LV�SRVVLEOH�WKDW�:57/�VHHNV�D�GHFLVLRQ�WKDW�ZRXOG�
SHUPDQHQWO\�EDU�DQ\�HQIRUFHPHQW�DFWLRQ²HYHQ�RQH�WDNHQ�PDQ\�PRQWKV�IRU�QRZ��DQG�HYHQ�DIWHU�
WKLV�&RXUW�PD\�KDYH�FRQFOXGHG�WKDW�:57/�XOWLPDWHO\�ORVHV�RQ�WKH�PHULWV���,Q�WKDW�FDVH��KRZHYHU��
:57/�ZRXOG�EH�VHHNLQJ�SHUPDQHQW�UHOLHI�LQ�WKLV�H[WUHPHO\�H[SHGLWHG�SURFHHGLQJ����
,,�� :57/�+$6�127�'(021675$7('�7+$7�,7�,6�(17,7/('�72�7+(�5(/,()�

,7�6((.6�
�

(YHQ�LI�WKLV�&RXUW�GHFLGHV�WR�HQWHUWDLQ�:57/¶V�PRWLRQ��:57/¶V�UHTXHVW�IRU�D�
SUHOLPLQDU\�LQMXQFWLRQ�DQG�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU�GRHV�QRW�PHHW�WKH�VWDQGDUGV�IRU�VXFK�
H[WUDRUGLQDU\�UHOLHI���$V�ZDV�WKH�FDVH�WZR�\HDUV�DJR��:57/�FDQQRW�FDUU\�LWV�KHDY\�EXUGHQ�RI�
VKRZLQJ�³����D�VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV������WKDW�LW�ZRXOG�VXIIHU�LUUHSDUDEOH�
KDUP�ZLWKRXW�LQMXQFWLYH�UHOLHI������WKDW�DQ�LQMXQFWLRQ�ZRXOG�QRW�VXEVWDQWLDOO\�KDUP�RWKHU�
LQWHUHVWHG�SDUWLHV��DQG�����WKDW�LVVXDQFH�RI�WKH�LQMXQFWLRQ�LV�LQ�WKH�SXEOLF�LQWHUHVW�´��&REHOO�Y��
1RUWRQ������)��G�����������'�&��&LU���������FLWLQJ�6HURQR�/DEV���,QF��Y��6KDODOD������)��G�������
����������'�&��&LU��������� � �

$�� :57/�&DQQRW�'HPRQVWUDWH�$�6XEVWDQWLDO�/LNHOLKRRG�RI�6XFFHVV�RQ�WKH�
0HULWV�

�
��� 7KH�&&3$�$GYHUWLVHPHQW�,V�,QGLVWLQJXLVKDEOH�)URP�WKH�$GYHUWLVHPHQWV�

WKDW�WKH�6XSUHPH�&RXUW�)RXQG�&RQJUHVV�+DV�D�&RPSHOOLQJ�,QWHUHVW�LQ�
5HJXODWLQJ�

�
,Q�WKLV�&RXUW¶V�HDUO\�DVVHVVPHQW�WKDW�:57/�KDG�³OLWWOH�OLNHOLKRRG�RI�VXFFHVV´�RQ�WKH�

PHULWV��WKH�&RXUW�PDGH�FOHDU�WKDW�LWV�DQDO\VLV�RI�WKH�DYDLODELOLW\�RI�DV�DSSOLHG�FKDOOHQJHV�WR�WKH�
HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�SURYLVLRQV�RI�%&5$�ZDV�³EXW�RQH�UHDVRQ�>LW�IRXQG@�OLWWOH�
�������������������������������������������������� �� :57/�DOVR�VHHNV�D�WHPSRUDU\�UHVWUDLQLQJ�RUGHU���³7KH�VDPH�VWDQGDUGV�DSSO\�IRU�ERWK�
WHPSRUDU\�UHVWUDLQLQJ�RUGHUV�DQG�SUHOLPLQDU\�LQMXQFWLRQV�´�([SHULHQFH�:RUNV��,QF��Y��&KDR������
)��6XSS��G����������'�'�&���������FLWLQJ�:DVKLQJWRQ�0HWURSROLWDQ�$UHD�7UDQVLW�&RPP
Q�Y��
+ROLGD\�7RXUV��,QF�������)��G�����������'�&��&LU����������
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OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�´��:57/�Y��)(&��1R�����������VOLS�RS��DW�����,Q�DGGLWLRQ��WKH�
&RXUW�H[SODLQHG��:57/�FRXOG�QRW�PHHW�LWV�EXUGHQ�RI�VKRZLQJ�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�
PHULWV�EHFDXVH�WKH�SURSRVHG�DGV�³PD\�ILW�WKH�YHU\�W\SH�RI�DFWLYLW\�0F&RQQHOO�IRXQG�&RQJUHVV�
KDG�D�FRPSHOOLQJ�LQWHUHVW�LQ�UHJXODWLQJ�´��,G���FLWLQJ�0F&RQQHOO������8�6��DW��������$V�WKLV�&RXUW�
IXUWKHU�H[SODLQHG��³>L@Q�0F&RQQHOO��WKH�&RXUW�YRLFHG�WKH�VXVSLFLRQ�RI�FRUSRUDWH�IXQGLQJ�RI�
EURDGFDVW�DGYHUWLVHPHQWV�MXVW�EHIRUH�DQ�HOHFWLRQ�EODFNRXW�VHDVRQ�EHFDXVH�VXFK�EURDGFDVW�
DGYHUWLVHPHQWV�µZLOO�RIWHQ�FRQYH\�D�PHVVDJH�RI�VXSSRUW�RU�RSSRVLWLRQ¶�UHJDUGLQJ�FDQGLGDWHV�´ � �����

7KDW�OHVVRQ�LV�HTXDOO\�DSSOLFDEOH�WR�:57/¶V�ODWHVW�DGYHUWLVHPHQW��DV�FRQILUPHG�E\�
VXEVHTXHQW�SUHFHGHQW�LQ�WKLV�&RXUW���/HVV�WKDQ�IRXU�PRQWKV�DJR��D�WKUHH�MXGJH�SDQHO�RI�WKLV�&RXUW�
FRQFOXGHG�WKDW�D�SODLQWLII�LQ�YHU\�VLPLODU�FLUFXPVWDQFHV�ZDV�XQOLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV����
,Q�WKDW�FDVH��WKH�&KULVWLDQ�&LYLF�/HDJXH��³&&/´��VRXJKW�D�SUHOLPLQDU\�LQMXQFWLRQ�WKDW�ZRXOG�
DOORZ�LW�WR�UXQ�DQ�DGYHUWLVHPHQW�DERXW�WKH�SRVLWLRQV�RI�0DLQH¶V�6HQDWRUV�RQ�WKH�³0DUULDJH�
3URWHFWLRQ�$PHQGPHQW�´���$IWHU�QRWLQJ�WKDW�WKH�IDFWV�ZHUH�³PDUNHGO\�VLPLODU´�WR�WKH�IDFWV�LQ�WKLV�
FDVH��&KULVWLDQ�&LYLF�/HDJXH�RI�0DLQH��,QF��Y��)HGHUDO�(OHFWLRQ�&RPP¶Q��³&&/�Y��)(&´���1R��
�������������������������������������������������� �� :57/�QHYHU�SURSHUO\�DSSHDOHG�WKLV�&RXUW¶V�0HPRUDQGXP�DQG�2UGHU�GHQ\LQJ�LWV�LQLWLDO�
SUHOLPLQDU\�LQMXQFWLRQ�PRWLRQ���0RUHRYHU��WKH�RQO\�SDUW�RI�WKLV�&RXUW¶V�UHDVRQLQJ�LQ�WKDW�GHFLVLRQ�
WKDW�ZDV�UHYLHZHG�RQ�WKH�PHULWV�E\�WKH�6XSUHPH�&RXUW�ZDV�WKH�FRQFOXVLRQ�WKDW�IRRWQRWH����LQ�
0F&RQQHOO�IRUHFORVHG�DQ\�³DV�DSSOLHG´�FKDOOHQJH�WR�%&5$���7KH�6XSUHPH�&RXUW��LQ�UHMHFWLQJ�
WKLV�RQH�VSHFLILF�FRQFOXVLRQ��VWDWHG�XQHTXLYRFDOO\�WKDW�LW�ZRXOG�QRW�RSLQH�RQ�WKLV�&RXUW¶V�VHSDUDWH�
FRQFOXVLRQ�WKDW�:57/¶V�DGYHUWLVHPHQWV�³PD\�ILW�WKH�YHU\�W\SH�RI�DFWLYLW\�0F&RQQHOO�IRXQG�
&RQJUHVV�KDG�D�FRPSHOOLQJ�LQWHUHVW�LQ�UHJXODWLQJ�´��:LVFRQVLQ�5LJKW�WR�/LIH������6�&W��DW��������
$QG�LW�GLG�QRW�GLVWXUE�WKLV�&RXUW¶V�RWKHU�WKUHH�FRQFOXVLRQV�LQ�LWV�$XJXVW����������GHFLVLRQ��QRQH�
RI�ZKLFK�ZHUH�UHIHUUHG�WR�LQ�WKH�0D\���������GHFLVLRQ��DV�WR�ZK\�SUHOLPLQDU\�UHOLHI�ZDV�QRW�
ZDUUDQWHG��L�H���WKDW�:57/�KDG�QRW�VKRZQ�WKDW�LW�ZRXOG�VXIIHU�LUUHSDUDEOH�KDUP��WKDW�DQ�
LQMXQFWLRQ�ZRXOG�QRW�FDXVH�VXEVWDQWLDO�LQMXU\�WR�RWKHU�SDUWLHV��DQG�WKDW�WKH�SXEOLF�LQWHUHVW�ZRXOG�
QRW�KDYH�EHHQ�IXUWKHUHG�E\�WKH�LQMXQFWLRQ����$W�OHDVW�DV�WR�WKRVH�WKUHH�LVVXHV��WKH�&RXUW¶V�
FRQFOXVLRQV�UHPDLQ�XQGLVWXUEHG��DQG�WKLV�&RXUW�VKRXOG�QRW�UHYLVLW�WKH�LVVXHV�DEVHQW�JRRG�FDXVH�
QRW�SUHVHQW�KHUH���6HH��H�J���&URFNHU�Y��3LHGPRQW�$YLDWLRQ�����)��G�����������'�&��&LU���������³D�
FRXUW�LQYROYHG�LQ�ODWHU�SKDVHV�RI�D�ODZVXLW�VKRXOG�QRW�UH�RSHQ�TXHVWLRQV�GHFLGHG��L�H���HVWDEOLVKHG�
DV�WKH�ODZ�RI�WKH�FDVH��E\�WKDW�FRXUW�RU�D�KLJKHU�RQH�LQ�HDUOLHU�SKDVHV�´�����
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���������VOLS�RS��DW����0D\�����������WKH�WKUHH�MXGJH�SDQHO�FRQFOXGHG�WKDW�WKH�&&/�FRXOG�
HVWDEOLVK�³QHLWKHU�D�VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�QRU�WKDW�LW�ZLOO�EH�LUUHSDUDEO\�
LQMXUHG�LQ�WKH�DEVHQFH�RI�WKH�µH[WUDRUGLQDU\�UHPHG\¶�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�´��,G��DW���
�TXRWLQJ�&REHOO������)��G�DW�������

$V�WR�WKH�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��WKH�&&/�SDQHO�FRQFOXGHG�WKDW�WKH�VR�FDOOHG�
³LVVXH�DGYHUWLVHPHQW´�WKDW�&&/�VRXJKW�WR�DLU�ZDV�³IXQFWLRQDOO\�HTXLYDOHQW�WR�WKH�VKDP�LVVXH�
DGYHUWLVHPHQWV�LGHQWLILHG�LQ�0F&RQQHOO�´��,G��DW������7KH�DGYHUWLVHPHQW�DW�LVVXH�LQ�WKDW�FDVH²
ZKLFK�UHIHUUHG�WR�6HQDWRU�2O\PSLD�6QRZH��D�FDQGLGDWH�IRU�UH�HOHFWLRQ²VWDWHG�LQ�UHOHYDQW�SDUW���
³8QIRUWXQDWHO\��\RXU�VHQDWRUV�YRWHG�DJDLQVW�WKH�0DUULDJH�3URWHFWLRQ�$PHQGPHQW�WZR�\HDUV�DJR���
3OHDVH�FDOO�6HQV��6QRZH�DQG�&ROOLQV�LPPHGLDWHO\�DQG�XUJH�WKHP�WR�VXSSRUW�WKH�>DPHQGPHQW@�´��
,G��DW����FLWLQJ�&&/�9HULILHG�&RPSO���([K��$����7KH�&&/�SDQHO�H[SODLQHG�WKDW�WKH�DG¶V�
FKDUDFWHUL]DWLRQ�RI�6HQDWRU�6QRZH¶V�SUHYLRXV�VWDQFH�RQ�WKH�0DUULDJH�3URWHFWLRQ�$PHQGPHQW�DV�
³>X@QIRUWXQDWH´�LV�³WKH�VRUW�RI�YHLOHG�DWWDFN�WKDW�WKH�6XSUHPH�&RXUW�KDV�ZDUQHG�PD\�LPSURSHUO\�
LQIOXHQFH�DQ�HOHFWLRQ�´��,G��DW�����FLWLQJ�0F&RQQHOO�DW����������

:57/¶V�SURSRVHG�³&&3$´�DGYHUWLVHPHQW�LV��XQGHU�%&5$�DQG�0F&RQQHOO��QR�GLIIHUHQW���
,W�VWDWHV����

7KH�8�6��6HQDWH�UHFHQWO\�SDVVHG�D�ELOO�WR�SURWHFW�SDUHQWV�IURP�VHFUHW�DERUWLRQV��
)RUWXQDWHO\��6HQDWRU�.RKO�YRWHG�IRU�WKH�ULJKWV�RI�SDUHQWV���%XW��VDGO\��6HQDWRU�
)HLQJROG�GLG�QRW��������3OHDVH�FDOO�6HQDWRUV�.RKO�DQG�)HLQJROG�DW��������������DQG�
XUJH�WKHP�WR�VWRS�HIIRUWV�E\�WKH�6HQDWH�'HPRFUDWLF�OHDGHUVKLS�WR�KROG�XS�D�ELOO�
ZKLFK�ZLOO�SUHYHQW�VHFUHW�DERUWLRQV��

�
6HH�:57/¶V�0RWLRQ�IRU�7HPSRUDU\�5HVWUDLQLQJ�2UGHU�DQG�3UHOLPLQDU\�,QMXQFWLRQ��³:57/�
0RW�´����([K��'��HPSKDVLV�LQ�RULJLQDO����-XVW�DV�LQ�&&/��WKH�DGYHUWLVHPHQW�UHIHUV�VSHFLILFDOO\�WR�D�
FDQGLGDWH�ZKR�LV�UXQQLQJ�IRU�RIILFH�LQ�WKH�XSFRPLQJ�HOHFWLRQ²LQ�WKLV�FDVH��6HQDWRU�.RKO²DQG�
FKDUDFWHUL]HV�WKH�FDQGLGDWH¶V�SULRU�YRWHV�RQ�D�SDUWLFXODU�LVVXH�LQ�D�ZD\�WKDW�ZLOO�OLNHO\�KDYH�DQ�
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HOHFWRUDO�HIIHFW� � ��7KH�DGYHUWLVHPHQW�DW�LVVXH�LQ�&&/�FULWLFL]HG�6HQDWRU�6QRZH¶V�YRWH�DV�
³XQIRUWXQDWH�´�DQG�WKH�&&/�SDQHO�ULJKWO\�FRQFOXGHG�WKDW�ODQJXDJH�ZDV�MXVW�WKH�VRUW�RI�³YHLOHG�
DWWDFN´�WKDW��DV�WKH�6XSUHPH�&RXUW�ZDUQHG�LQ�0F&RQQHOO��FRXOG�YHU\�ZHOO�LQIOXHQFH�DQ�HOHFWLRQ���
&&/�Y��)(&��1R�����������VOLS�RS��DW������/LNHZLVH��WKH�DGYHUWLVHPHQW�KHUH�SUDLVHV�6HQDWRU�
.RKO¶V�YRWH�³IRU�WKH�ULJKWV�RI�SDUHQWV´�DV�³IRUWXQDWH´�DQG�XUJHV�YRWHUV�WR�FRQWDFW�KLP���:57/�
0RW���([K��'��HPSKDVLV�LQ�RULJLQDO����³9HLOHG´�VXSSRUW²QR�OHVV�WKDQ�³YHLOHG´�RSSRVLWLRQ²IDOOV�
VTXDUHO\�ZLWKLQ�WKH�DPELW�RI�%&5$�DQG�WKH�0F&RQQHOO�GHFLVLRQ��

:57/�GUDZV�DQ�LOOXVRU\�GLVWLQFWLRQ�EHWZHHQ�DQ�DG�SUDLVLQJ�.RKO�DV�D�FDQGLGDWH�DQG�DQ�
DG�SUDLVLQJ�KLP�DV�DQ�RIILFHKROGHU���:57/�0RW��DW�����$GPLWWLQJ�WKDW�WKH�DG�SUDLVHV�6HQDWRU�
.RKO¶V�YRWH��:57/�FODLPV�WKDW�WKH�VXSSRUW�LV�LUUHOHYDQW�EHFDXVH�WKH�DG¶V�SURPRWLRQ�LV�QRW�RI�
³.RKO�LQ�DQ\�ZD\�LQ�KLV�UROH�DV�D�FDQGLGDWH�´��,G���7KH�DG��DFFRUGLQJ�WR�:57/��LV�³DERXW�.RKO¶V�
YRWHV�LQ�&RQJUHVV��QRW�WKH�HOHFWLRQ�������>DQG�LW�LV@�QRW�DERXW�6HQ��.RKO�DV�D�FDQGLGDWH��EXW�LW�LV�
DERXW�KLP�DV�D�OHJLVODWRU�´��,G��DW��������7KH�IDOODF\�ZLWK�:57/¶V�DWWHPSWHG�GLVWLQFWLRQ�LV�WKDW�
YLUWXDOO\�DOO�RI�WKH�VKDP�LVVXH�DGV�DW�LVVXH�LQ�0F&RQQHOO�HLWKHU�SUDLVHG�RU�DWWDFNHG�DQ�RIILFHKROGHU�
LQ�KLV�RU�KHU�FDSDFLW\�DV�DQ�RIILFHKROGHU²QRW�DV�D�FDQGLGDWH���6HH�0F&RQQHOO������8�6��DW�����
�����6HH�DOVR�,QWHUYHQLQJ�'HIHQGDQWV¶�0HP��,Q�6XSSRUW�RI�0RW��IRU�6XPPDU\�-XGJPHQW��DW�������
�������������������������������������������������� �� $V�H[SODLQHG�E\�'RXJODV�%DLOH\��DQ�H[SHULHQFHG�SROLWLFDO�DGYHUWLVLQJ�FRQVXOWDQW�DQG�
H[SHUW�LQ�WKLV�FDVH��D�SXUSRUWHG�³LVVXH�DG�ZKLFK�DLUV�GXULQJ�WKH�SUH�HOHFWLRQ�SHULRG�DQG�LPSORUHV�D�
YRWHU�WR�µFRQWDFW¶�RU�µWHOO¶�D�FDQGLGDWH�DERXW�RQH¶V�VXSSRUW�IRU�D�SDUWLFXODU�SROLF\��LPSOLFLWO\�
VXJJHVWV�WKDW�RQH�ZD\�WR�FRQWLQXH�WKDW�SROLF\�LV�WR�YRWH�IRU�WKH�UHIHUHQFH�FDQGLGDWH�´�,QWHUYHQLQJ�
'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�2U��,Q�WKH�$OWHUQDWLYH��-XGJPHQW�RQ�WKH�5HFRUG�
�³0RW��IRU�6XPPDU\�-XGJPHQW´���([K�����������%DLOH\�'HFODUDWLRQ����0RUHRYHU��³>V@R�FDOOHG�
LVVXH�DGV�WKDW�PHQWLRQ�D�FDQGLGDWH�E\�QDPH��ZKHWKHU�LQ�D�SRVLWLYH�RU�QHJDWLYH�FRQWH[W��ZLOO�
XQGRXEWHGO\�LQIOXHQFH�WKH�HOHFWLRQ�EHFDXVH�VXFK�DGV�DUH�PHUHO\�DQRWKHU�PHWKRG�RI�SURYLGLQJ�
YRWHUV�ZLWK�D�IHHO�IRU�WKH�FDQGLGDWH�´��,G��������3URIHVVRU�&KDUOHV�+��)UDQNOLQ�KDV�RIIHUHG�VLPLODU�
WHVWLPRQ\���6HH��H�J���,QWHUYHQLQJ�'HIHQGDQWV¶�0RW��IRU�6XPPDU\�-XGJPHQW��([K�����DW����
�)UDQNOLQ�([SHUW�5HSRUW���FRQFOXGLQJ�WKDW�WKHUH�LV�³VWURQJ�HPSLULFDO�HYLGHQFH�WKDW�DQ\�SROLWLFDO�
DGYHUWLVLQJ�FORVH�WR�DQ�HOHFWLRQ�KDV�HOHFWRUDOO\�UHOHYDQW�FRQVHTXHQFHV´����6HH�JHQHUDOO\�
,QWHUYHQLQJ�'HIHQGDQWV¶�0HP��LQ�6XSSRUW�RI�0RW��IRU�6XPPDU\�-XGJPHQW��DW��������
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�TXRWLQJ�DGV�SUHVHQWHG�WR�WKH�0F&RQQHOO�&RXUW����,I�WKH�UXOH�VXJJHVWHG�E\�:57/�LV�WKDW�DQ\�DG�
WKDW�DWWDFNV��RU�SUDLVHV��D�OHJLVODWRU�IRU�D�YRWH�RU�RWKHU�RIILFLDO�DFWLRQ�LV�FRQVWLWXWLRQDOO\�H[HPSW�
EHFDXVH�LW�LV�QRW�DERXW�D�³FDQGLGDWH�´�WKHQ�LW�ZRXOG�HIIHFWLYHO\�RYHUWXUQ�0F&RQQHOO�DQG�ZRXOG�
LQYLWH�SUHFLVHO\�WKH�W\SH�RI�PDVVLYH�FLUFXPYHQWLRQ�RI�WKH�ODZ�WKDW�%&5$�ZDV�GHVLJQHG�WR�
SUHYHQW��

:57/¶V�0RWLRQ�DOVR�DSSHDUV�WR�VXJJHVW�D�GLVWLQFWLRQ�EHWZHHQ�DWWDFNLQJ�DQG�SUDLVLQJ�D�
FDQGLGDWH���6HH�:57/�0RW��DW����³,Q�WKH�&&3$�$G�LWVHOI��:57/�QRWHV�WKDW�.RKO�YRWHG�LQ�WKH�
ZD\�WKDW�:57/�SUHIHUUHG��������´����%XW�WKH�IDFW�WKDW�WKH�XQGHUO\LQJ�PRWLYDWLRQ�RI�DQ�
DGYHUWLVHPHQW�LV�RQH�RI�VXSSRUW�UDWKHU�WKDQ�RSSRVLWLRQ�LV�RI�QR�FRQVWLWXWLRQDO�LPSRUWDQFH���7KH�
HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�SURYLVLRQV�DSSO\�HTXDOO\�WR�VXSSRUWLQJ�D�FDQGLGDWH�DQG�WR�
RSSRVLQJ�D�FDQGLGDWH���6HH���8�6�&��������I�����$��,����7KH�6XSUHPH�&RXUW�GLG�QRW�PDNH�DQ\�
GLVWLQFWLRQ�EHWZHHQ�DWWDFNLQJ�RU�VXSSRUWLQJ�D�FDQGLGDWH�LQ�0F&RQQHOO��DQG�LQ�IDFW�DIILUPDWLYHO\�
UHFRJQL]HG�WKDW�%&5$�SURSHUO\�DSSOLHG�WR�DGV�WKDW��ZLWKRXW�H[SUHVVO\�VD\LQJ�³YRWH�IRU´�D�
FDQGLGDWH��FRXOG�QHYHUWKHOHVV�LQIOXHQFH�DQ�HOHFWLRQ�E\�VHUYLQJ�DV�WKH�IXQFWLRQDO�HTXLYDOHQW���
0F&RQQHOO������8�6��DW�������6HH�DOVR�LG��DW���������H[SODLQLQJ�WKDW��³>V@LQFH�RXU�GHFLVLRQ�LQ�
%XFNOH\��&RQJUHVV¶�SRZHU�WR�SURKLELW�FRUSRUDWLRQV�DQG�XQLRQV�IURP�XVLQJ�IXQGV�LQ�WKHLU�
WUHDVXULHV�WR�ILQDQFH�DGYHUWLVHPHQWV�H[SUHVVO\�DGYRFDWLQJ�WKH�HOHFWLRQ�RU�GHIHDW�RI�FDQGLGDWHV�LQ�
IHGHUDO�HOHFWLRQV�KDV�EHHQ�ILUPO\�HPEHGGHG�LQ�RXU�ODZ´�DQG�%&5$�³H[WHQG>V@�WKLV�UXOH�������WR�DOO�
µHOHFWLRQHHULQJ�FRPPXQLFDWLRQV¶�FRYHUHG�E\�WKH�GHILQLWLRQ�RI�WKDW�WHUP�LQ�>������I����@´��
�HPSKDVLV�DGGHG������
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��� *LYHQ�WKH�$OWHUQDWLYHV�$YDLODEOH�WR�:57/��WKH�(OHFWLRQHHULQJ�
&RPPXQLFDWLRQV�3URYLVLRQ�LV�1DUURZO\�7DLORUHG�WR�WKH�$GYHUWLVHPHQW�DW�
,VVXH�

�
:57/¶V�PRWLRQ�DOVR�IDLOV�WR�VKRZ�DQ\�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�EHFDXVH�

&RQJUHVV�QDUURZO\�WDLORUHG�WKH�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�SURYLVLRQV�RI�%&5$�WR�
DFFRPPRGDWH�DGV�OLNH�WKH�RQH�WKDW�:57/�SURSRVHV���7KH�PHULWV�DQDO\VLV�RI�WKH�WKUHH�MXGJH�SDQHO�
LQ�&&/�LV��DJDLQ��LQVWUXFWLYH���,QYRNLQJ�0F&RQQHOO¶V�UDWLRQDOH�WKDW�³µ>E@HFDXVH�FRUSRUDWLRQV�FDQ�
VWLOO�IXQG�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�ZLWK�>SROLWLFDO�DFWLRQ�FRPPLWWHH@�PRQH\��LW�LV�VLPSO\�
ZURQJ�WR�YLHZ�WKH�>HOHFWLRQHHULQJ�FRPPXQLFDWLRQV@�SURYLVLRQ�DV�D�FRPSOHWH�EDQ�RQ�H[SUHVVLRQ�
UDWKHU�WKDQ�D�UHJXODWLRQ�¶´�WKH�SDQHO�FRQFOXGHG�WKDW�%&5$¶V�HOHFWLRQHHULQJ�FRPPXQLFDWLRQ�
SURYLVLRQ�ZDV�QDUURZO\�WDLORUHG�DV�WR�&&/�EHFDXVH�%&5$�³GRHV�QRW�EDU�WKH�SURSRVHG�
DGYHUWLVHPHQW�´��&&/�Y��)(&��1R�����������VOLS�RS��DW����TXRWLQJ�0F&RQQHOO������8�6��DW��������
&&/��H[SODLQHG�WKH�FRXUW��ZDV�IUHH�WR�IXQG�LWV�DGYHUWLVHPHQW�³WKURXJK�D�SROLWLFDO�DFWLRQ�
FRPPLWWHH�´�³SXEOLVK�WKH�DGYHUWLVHPHQW�ZLWK�LWV�RZQ�JHQHUDO�FRUSRUDWH�IXQGV�������VR�ORQJ�DV�LW�
XVHV�D�PHGLXP�RWKHU�WKDQ�µEURDGFDVW��FDEOH�RU�VDWHOOLWH�´�RU�UHIUDLQ�IURP�FOHDUO\�LGHQWLI\LQJ�WKH�
FDQGLGDWH�PHQWLRQHG�LQ�WKH�DGYHUWLVHPHQW��LQ�WKDW�FDVH��6HQDWRU�6QRZH����,G��DW��������6HH�DOVR�
:57/�Y��)(&��1R�����������VOLS�RS��DW����FRQFOXGLQJ�WKDW�WKH�6XSUHPH�&RXUW¶V�HQGRUVHPHQW�RI�
WKH�³3$&�RSWLRQ´�³QRW�RQO\�ZHLJKV�DJDLQVW�WKH�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��EXW�LW�DOVR�
VXJJHVWV�WKDW�SODLQWLII�KDV�QRW�DGYDQFHG�D�VWURQJ�FDVH�RI�LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�D�
SUHOLPLQDU\�LQMXQFWLRQ´���HPSKDVLV�DGGHG���

7KH�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�SURYLVLRQ�LV�QDUURZO\�WDLORUHG�WR�WKH�DGYHUWLVHPHQW�DW�
LVVXH�LQ�WKLV�FDVH�IRU�WKHVH�VDPH�UHDVRQV²DQG�IRU�WKH�LGHQWLFDO�UHDVRQV�WKDW�%&5$�LV�QDUURZO\�
WDLORUHG�WR�:57/¶V������DGYHUWLVHPHQWV���$V�H[SODLQHG�IXOO\�LQ�,QWHUYHQLQJ�'HIHQGDQWV¶�0RWLRQ�
IRU�6XPPDU\�-XGJPHQW��:57/�KDV�D�QXPEHU�RI�DYDLODEOH�DOWHUQDWLYHV�IRU�UXQQLQJ�LWV�
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DGYHUWLVHPHQW�������:57/�FRXOG�UXQ�WKH�VDPH�DGV�RQ�DQ\�UDGLR�RU�WHOHYLVLRQ�RXWOHW��DW�DQ\�WLPH��
VLPSO\�E\�XVLQJ�IXQGV�UDLVHG�E\�:57/�3$&��UDWKHU�WKDQ�:57/¶V�JHQHUDO�WUHDVXU\�IXQGV��VHH���
8�6�&��������E�E���������E�F����� � �����:57/�FRXOG�GLVVHPLQDWH�LWV�PHVVDJH�DW�DQ\�WLPH��LQ�DQ\�
RXWOHW��DQG�HYHQ�ZLWK�FRUSRUDWH�IXQGV��³E\�VLPSO\�DYRLGLQJ�DQ\�VSHFLILF�UHIHUHQFH�WR�IHGHUDO�
FDQGLGDWHV�´�DV�WKH�6XSUHPH�&RXUW�QRWHG��VHH�0F&RQQHOO������8�6��DW����������:57/�FRXOG�UXQ�
LWV�DGYHUWLVHPHQW�WKURXJK�WKH�SULQW�RU�HOHFWURQLF�PHGLD�UDWKHU�WKDQ�RQ�WHOHYLVLRQ�DQG�UDGLR��RU�����
:57/�FRXOG�XVH�LWV�WUHDVXU\�IXQGV�WR�EURDGFDVW�DGV�WKDW�UHIHUUHG�WR�6HQDWRU�.RKO�RXWVLGH�WKH�
VWDWXWRU\�SUH�HOHFWLRQ�ZLQGRZ��IRU�VXFK�DGV�ZRXOG�QRW�EH�³HOHFWLRQHHULQJ�FRPPXQLFDWLRQV´�XQGHU�
%&5$���,QWHUYHQLQJ�'HIHQGDQWV¶�0HP��,Q�6XSSRUW�RI�0RW��IRU�6XPPDU\�-XGJPHQW��DW���������
%&5$�ZDV�FDUHIXOO\�GUDIWHG�VR�WKDW�RUJDQL]DWLRQV�OLNH�:57/�ZRXOG�FRQWLQXH�WR�KDYH�DQ�DUUD\�RI�
RSWLRQV�DYDLODEOH�WR�WKHP�IRU�FRPPXQLFDWLQJ�WKHLU�PHVVDJHV��DQG�DOO�RI�WKRVH�RSWLRQV�UHPDLQ�
DYDLODEOH�WR�:57/��

:57/¶V�FRQWHQWLRQ�WKDW�WKH�3$&�RSWLRQ�GRHV�QRW�SURYLGH�D�VXIILFLHQW�DOWHUQDWLYH�LQ�WKLV�
FDVH�LV�ZURQJ�RQ�ERWK�WKH�IDFWV�DQG�WKH�ODZ���)LUVW��:57/�VWDWHV�LW�KDV�LQVXIILFLHQW�PRQH\�LQ�LWV�
3$&�WR�UXQ�WKH�UDGLR�DGV� � �:57/�0RW��DW�����%XW�WKH�DIILGDYLW�VXEPLWWHG�LQ�VXSSRUW�RI�WKH�PRWLRQ�
DOORZV�WKDW�WKH�FRUSRUDWLRQ�LWVHOI�PXVW�VWDUW�D�IXQGUDLVLQJ�FDPSDLJQ�LQ�RUGHU�WR�UDLVH�VXIILFLHQW�
IXQGV�WR�SD\�IRU�WKH�DGV���:57/�0RW���7KLUG�$IILGDYLW�RI�%DUEDUD�/��/\RQV��³7KLUG�/\RQV�$II�´��

�������������������������������������������������� �� �:57/�LQFRUUHFWO\�VWDWHV�WKDW�0F&RQQHOO�³PHUHO\�K>HOG@�WKDW�WKH�3$&�DOWHUQDWLYH�ZDV�
DGHTXDWH�DV�WR�µH[SUHVV�DGYRFDF\�¶´��:57/�0RW��DW������7R�WKH�FRQWUDU\��WKH�6XSUHPH�&RXUW��LQ�
XSKROGLQJ�%&5$¶V�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�SURYLVLRQV��VWDWHG�LQ�QR�XQFHUWDLQ�WHUPV�WKDW��
HYHQ�WKRXJK�VRPH�VR�FDOOHG�³LVVXH´�DGV�PD\�EH�FRYHUHG�E\�%&5$¶V�SUH�HOHFWLRQ�UHVWULFWLRQV��
WKRVH�DGV�DUH�SURSHUO\�UHJXODEOH�EHFDXVH�RWKHU�RSWLRQV��LQFOXGLQJ�WKH�³VHJUHJDWHG�IXQG´�RSWLRQ��
UHPDLQ�DYDLODEOH�������8�6��DW������

� �� (DUOLHU�LQ�WKLV�OLWLJDWLRQ��:57/�DOVR�RIIHUHG�YDJXH�DQG�XQVXSSRUWHG�DVVHUWLRQV�WKDW�
IXQGUDLVLQJ�KDV�EHFRPH�PRUH�GLIILFXOW�IRU�3$&V��VHH�:57/¶V�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�DW�
����EXW�LW�SRLQWHG�WR�QR�DFWXDO�FKDQJHV�WKDW�ZRXOG�H[SODLQ�VXFK�D�SKHQRPHQRQ����
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�������7KH�IXQGUDLVLQJ�DSSHDO�VROLFLWV�FRQWULEXWLRQV�IURP�LQGLYLGXDOV�LQ�DPRXQWV�OHVV�WKDQ���������
,G���([K��)��³$Q\�JLIW�LV�DSSUHFLDWHG����������������������´����$FFRUGLQJO\��WKH�PRQH\�FRXOG�EH�
UDLVHG�IRU�WKH�3$&��DW�OHDVW�WR�WKH�H[WHQW�WKDW�VROLFLWDWLRQV�DUH�PDGH�WR�:57/�PHPEHUV���:57/�
LV�DSSDUHQWO\�DOUHDG\�SUHSDUHG�WR�IXQGUDLVH�IRU�WKH�FRUSRUDWLRQ��DQG�:57/�PDNHV�QR�VKRZLQJ�
WKDW�LW�FRXOG�QRW�UDLVH�DGHTXDWH�IXQGV�VLPSO\�E\�HQJDJLQJ�LQ�LGHQWLFDO�IXQGUDLVLQJ�IRU�LWV�3$&���

0RUHRYHU��:57/�FDQ�RIIHU�QR�UHDVRQDEOH�H[SODQDWLRQ�ZK\�:57/�3$&�FRXOG�QRW�
DOUHDG\�KDYH�UDLVHG�WKH�DSSUR[LPDWHO\���������WKDW�LW�DSSDUHQWO\�ZRXOG�KRSH�WR�VSHQG�SXUFKDVLQJ�
DGYHUWLVLQJ�WLPH���,G���([K��(���:57/¶V�RZQ�H[KLELW�GHPRQVWUDWHV�WKDW�WKH�6HQDWH�OHJLVODWLRQ�DW�
LVVXH�KDV�EHHQ�LPSRUWDQW�WR�LW�IRU�DW�OHDVW�D�\HDU�DQG�D�KDOI�DQG�ZDV�GLVFXVVHG�LQ�&RQJUHVV�IRU�
VHYHUDO�\HDUV�SULRU�WR�WKDW���,G����([K��&��FRQWDLQLQJ��H�J���)HEUXDU\����������:57/�³$OHUW´�
UHODWLQJ�WR�WKH�LVVXH�DQG�VWDWLQJ�WKDW�WKH�³OHJLVODWLRQ�KDV�EHHQ�GLVFXVVHG�LQ�&RQJUHVV�IRU�VHYHUDO�
\HDUV´����:57/�DOVR�KDV�DSSDUHQWO\�NQRZQ�IRU�\HDUV�WKDW�LW�PLJKW�ZDQW�WR�UXQ�DGV�VTXDUHO\�
FRYHUHG�E\�%&5$��DQG�LQ�IDFW�DOOHJHG�WKLV�IDFW�WZR�\HDUV�DJR�LQ�LWV�FRPSODLQW�LQ�WKLV�DFWLRQ���6HH�
$P��9HULILHG�&RPSO���������<HW��GHVSLWH�UHSHDWHG�JXLGDQFH�IURP�ERWK�WKH�6XSUHPH�&RXUW�DQG�WKLV�
&RXUW�WKDW�WKH�3$&�DQG�RWKHU�RSWLRQV�DUH�DGHTXDWH�DOWHUQDWLYHV� � �:57/�KDV�GHFOLQHG�WR�PDNH�XVH�
RI�LWV�3$&�IRU�SXUSRVHV�RI�UDLVLQJ�IXQGV�WR�UXQ�DGYHUWLVHPHQWV�OLNH�WKDW�DW�LVVXH�KHUH���$Q\�
VKRUWIDOO�:57/�3$&�QRZ�IDFHV�LV�:57/¶V�RZQ�GRLQJ���

��:57/�DOVR�DVVHUWV�WKDW�UXQQLQJ�WKH�&&3$�DG�ZLWK�3$&�IXQGV�ZRXOG�UHTXLUH�LW�WR�
³VSHDN�LQ�ZD\V´�WKDW�DUH�HLWKHU�³LQFRQVLVWHQW�ZLWK´�LWV�SRVLWLRQV�RU�³XQWUXH´�EHFDXVH�GRLQJ�VR�
�������������������������������������������������� �� 6HH�0F&RQQHOO������8�6��DW������VWDWLQJ�WKDW�³LQ�WKH�IXWXUH�FRUSRUDWLRQV�DQG�XQLRQV�PD\�
ILQDQFH�JHQXLQH�LVVXH�DGV�GXULQJ�WKRVH�>HOHFWLRQHHULQJ@�WLPH�IUDPHV�E\�VLPSO\�DYRLGLQJ�DQ\�
VSHFLILF�UHIHUHQFH�WR�IHGHUDO�FDQGLGDWHV��RU�LQ�GRXEWIXO�FDVHV�E\�SD\LQJ�IRU�WKH�DG�IURP�D�
VHJUHJDWHG�IXQG´���:57/�Y��)(&��1R�����������VOLS�RS��DW���	�Q����GHQ\LQJ�SUHOLPLQDU\�
LQMXQFWLRQ�LQ�SDUW�EHFDXVH�:57/�FRXOG�XVH�3$&�IXQGV�DQG�KDG�RWKHU�DOWHUQDWLYH�PHWKRGV�
DYDLODEOH�WR�FRPPXQLFDWH�LWV�PHVVDJH���
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ZRXOG�UHTXLUH�����³D�GLVFODLPHU�GHFODULQJ�WKDW�WKLV�FRPPXQLFDWLRQ�LV�µSROLWLFDO¶��L�H���KDYLQJ�WR�GR�
ZLWK�HOHFWLRQV�´�DQG�����WKH�ILOLQJ�RI�D�3$&�UHSRUW�³VWDWLQJ�WKDW�WKH�H[SHQGLWXUH�IRU�WKH�&&3$�$G�
ZDV�HLWKHU�IRU�RU�DJDLQVW�WKH�UHHOHFWLRQ�RI�6HQ��.RKO�´��:57/�0RW��DW�������7KLV�DUJXPHQW�KDV�QR�
EDVLV�LQ�ODZ���)LUVW��WKH�6XSUHPH�&RXUW�GLG�QRW�UHFRJQL]H�GLVFORVXUH�DV�DQ�LQDSSURSULDWH�EXUGHQ��
HYHQ�IRU�LVVXH�DGV��ZKHQ�LW�DSSURYLQJO\�VHW�IRUWK�WKH�3$&�RSWLRQ�DV�RQH�EDVLV�IRU�XSKROGLQJ�WKH�
HOHFWLRQHHULQJ�FRPPXQLFDWLRQ�SURYLVLRQV����6HH�0F&RQQHOO������8�6��DW���������������Q���� � ��
6HFRQG��:57/�PLVVWDWHV�WKH�GLVFODLPHU�DQG�GLVFORVXUH�UHTXLUHPHQWV���$Q�DGYHUWLVHPHQW�
TXDOLI\LQJ�DV�DQ�³HOHFWLRQHHULQJ�FRPPXQLFDWLRQ´�UHTXLUHV�RQO\�WKDW�WKH�SROLWLFDO�FRPPLWWHH�
VSRQVRULQJ�WKH�DG�VWDWH�WKDW�LW�LV�UHVSRQVLEOH�IRU�WKH�DG��LW�GRHV�QRW�UHTXLUH��DV�:57/�FRQWHQGV��
DQ\�DGGLWLRQDO�VWDWHPHQW�GHFODULQJ�WKH�FRPPXQLFDWLRQ�DV�³SROLWLFDO�´��6HH����&�)�5�������������
/LNHZLVH��WKH�DSSOLFDEOH�3$&�GLVFORVXUH�UHSRUW��DEVHQW�DQ�LQGHSHQGHQW�H[SHQGLWXUH��ZKLFK�WKLV�LV�
QRW���GRHV�QRW�UHTXLUH�D�VWDWHPHQW�DV�WR�ZKHWKHU�WKH�DG�VXSSRUWV�RU�RSSRVHV�D�JLYHQ�FDQGLGDWH����
6HH�)(&�)RUP��;��5HSRUW�RI�5HFHLSWV�DQG�'LVEXUVHPHQWV��DWWDFKHG�DV�([K��$���UHTXLULQJ�
6FKHGXOH�(��ZKLFK�SURYLGHV�IRU�GHVLJQDWLRQ�RI�VXSSRUW�RU�RSSRVLWLRQ��RQO\�IRU�³LQGHSHQGHQW�
H[SHQGLWXUHV´����:57/
V�FRQWHQWLRQ�WKDW�XVLQJ�LWV�3$&�ZRXOG�SODFH�XSRQ�LW�DGGLWLRQDO�VSHHFK�
EXUGHQV�LV�VLPSO\�XQIRXQGHG��

)LQDOO\��:57/¶V�DUJXPHQW�UHODWLQJ�WR�LWV�UHSRUWLQJ�DQG�GLVFORVXUH�UHTXLUHPHQWV�FDQQRW�EH�
VTXDUHG�ZLWK�LWV�RZQ�FRPSODLQW�LQ�WKLV�FDVH���:57/�VWDWHG�LQ�LWV�FRPSODLQW�WKDW�LW�³GRHV�QRW�
FKDOOHQJH�WKH�UHSRUWLQJ�DQG�GLVFORVXUH�UHTXLUHPHQWV�IRU�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV´�DQG�WKDW�
LW�³LQWHQGV�WR�FRPSO\´�DQG�³ZLOO�FRQWLQXH�WR�FRPSO\´�ZLWK�DOO�DSSOLFDEOH�³UHFRUG�NHHSLQJ�´�
�������������������������������������������������� �� 6HH�DOVR�)HGHUDO�(OHFWLRQ�&RPP
Q�Y��%HDXPRQW������8�6�������������������³>$@�
XQDQLPRXV�&RXUW�LQ�>)HGHUDO�(OHFWLRQ�&RPP¶Q�Y��1DWLRQDO�5LJKW�WR�:RUN�&RPP�������8�6�������
�������������@�GLG�QRW�WKLQN�WKH�UHJXODWRU\�EXUGHQV�RQ�3$&V��LQFOXGLQJ�UHVWULFWLRQV�RQ�WKHLU�
DELOLW\�WR�VROLFLW�IXQGV��UHQGHUHG�D�3$&�XQFRQVWLWXWLRQDO�DV�DQ�DGYRFDF\�FRUSRUDWLRQ¶V�VROH�
DYHQXH�IRU�PDNLQJ�SROLWLFDO�FRQWULEXWLRQV�´���
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³UHSRUWLQJ´�DQG�³GLVFODLPHU´�UHTXLUHPHQWV�IRU�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV���6HH�$P��9HULILHG�
&RPSO������������

%�� :57/�&DQQRW�6KRZ�,UUHSDUDEOH�+DUP�
,Q�DVVHUWLQJ�WKDW�LW�ZLOO�VXIIHU�LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�UHOLHI�E\�WKLV�&RXUW��

:57/�PDNHV�WKH�LGHQWLFDO�DUJXPHQW�LW�XQVXFFHVVIXOO\�SUHVVHG�LQ�LWV�SUHOLPLQDU\�LQMXQFWLRQ�
PRWLRQ�WZR�\HDUV�DJR��HYHQ�UHO\LQJ�RQ�WKH�VDPH�DXWKRULW\���6HH�:57/�0RW��DW�����FLWLQJ�(OURG�Y��
%XUQV������8�6���������������������,Q�LWV�LQLWLDO�UHTXHVW�IRU�LQMXQFWLYH�UHOLHI��DQG�DJDLQ�LQ�WKLV�
PRWLRQ��:57/�DUJXHV�WKDW�HYHQ�D�PLQLPDO�ORVV�RI�D�)LUVW�$PHQGPHQW�IUHHGRP�FRQVWLWXWHV�
LUUHSDUDEOH�LQMXU\���7KLV�&RXUW�UHVSRQGHG�LQ������WKDW�³WKH�DFWXDO�OLPLWDWLRQ�RQ�SODLQWLII¶V�
IUHHGRP�RI�H[SUHVVLRQ��DV�SURWHFWHG�E\�WKH�)LUVW�$PHQGPHQW��LV�QRW�QHDUO\�VR�JUHDW�DV�SODLQWLII�
DUJXHV´�DQG�FRQFOXGHG�WKDW�:57/�KDG�QRW�GHPRQVWUDWHG�LUUHSDUDEOH�KDUP���:57/�Y��)(&��1R��
���������VOLS�RS��DW�����2Q�³PDUNHGO\�VLPLODU´�IDFWV��&&/�Y��)(&��1R�����������VOLS�RS��DW����WKH�
&&/�FRXUW�DJUHHG���3RLQWLQJ�WR�WKH�UHDG\�DYDLODELOLW\�RI�DOWHUQDWLYH�PHDQV��WKH�&&/�FRXUW�
FRQFOXGHG�WKDW�WKH�SODLQWLII�LQ�WKDW�FDVH�KDG�QRW�GHPRQVWUDWHG�WKDW�LW�ZRXOG�³VXIIHU�LUUHSDUDEOH��RU�
HYHQ�VLJQLILFDQW��KDUP�LQ�WKH�DEVHQFH�RI�WKH�UHTXHVWHG�LQMXQFWLRQ�´��,G��DW�����

$V�VKRZQ�DERYH��WKH�DUUD\�RI�RSWLRQV�DYDLODEOH�WR�:57/�LQ������DUH�VWLOO�DYDLODEOH�WR�LW�
QRZ����:57/�³LV�QRW�SUHFOXGHG�IURP�IRUZDUGLQJ�LWV�PHVVDJH��RU�HYHQ�IURP�H[SRVLQJ�WKH�SXEOLF�
WR�WKH�SDUWLFXODU�DGYHUWLVHPHQWV�DW�LVVXH�´��:57/�Y��)(&��1R�����������VOLS�RS��DW�����1RZ��DV�LQ�
������:57/�FDQ�FKRRVH�IURP�DQ�QXPEHU�RI�DOWHUQDWLYHV�WR�GLVVHPLQDWH�LWV�PHVVDJH��LQFOXGLQJ�
IXQGLQJ�LWV�SURSRVHG�DGYHUWLVHPHQW�ZLWK�LWV�3$&��DYRLGLQJ�D�UHIHUHQFH�WR�6HQDWRU�.RKO��XVLQJ�
RWKHU�PHGLD��RU�EURDGFDVWLQJ�LWV�DGV�RXWVLGH�SUH�HOHFWLRQ�SHULRG�FRYHUHG�E\�%&5$���$V�WKLV�&RXUW�
KDV�SUHYLRXVO\�KHOG��LQ�OLJKW�RI�WKH�IDFW�WKDW�%&5$�³GRHV�QRW�SURKLELW�WKH�VRUW�RI�VSHHFK�SODLQWLII�
ZRXOG�XQGHUWDNH´²DQG��DW�PRVW��PHUHO\�UHTXLUHV�WKDW�LW�³FKDQQHO´�LWV�³VSHQGLQJ�WKURXJK�>D@�
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SROLWLFDO�DFWLRQ�FRPPLWWHH>�@´²³WKH�KDUP�HVWDEOLVKHG�E\�SODLQWLII�ZLOO�QRW�ZHLJK�PXFK�LQ�WKH�
EDODQFH�DJDLQVW�SRWHQWLDO�KDUP�WR�RWKHUV��������´��,G��DW��������

&�� 7KH�+DUP�WR�WKH�)(&�,Q�(QIRUFLQJ�%&5$�DQG�WKH�3XEOLF�,QWHUHVW�,Q�
%&5$¶V�$SSOLFDWLRQ�&RQWLQXH�WR�&RXQVHO�$JDLQVW�,QMXQFWLYH�5HOLHI�

�
� :57/¶V�PRWLRQ�VKRXOG�DOVR�EH�GHQLHG�EHFDXVH�DQ�LQMXQFWLRQ�EDUULQJ�WKH�)(&�IURP�
HQIRUFLQJ�%&5$¶V�HOHFWLRQHHULQJ�FRPPXQLFDWLRQV�SURYLVLRQ²HYHQ�IRU�D�VKRUW�WLPH²ZRXOG�
PDQLIHVWO\�LQMXUH�RWKHU�SDUWLHV��DV�ZHOO�DV�WKH�SXEOLF�LQWHUHVW���$V�WKH�&&/�FRXUW�UHFHQWO\�
H[SODLQHG��³>W@KH�SUHVXPSWLRQ�RI�FRQVWLWXWLRQDOLW\�ZKLFK�DWWDFKHV�WR�HYHU\�$FW�RI�&RQJUHVV�LV�������
DQ�HTXLW\�WR�EH�FRQVLGHUHG�������LQ�EDODQFLQJ�KDUGVKLSV�´�&&/�Y��)(&��1R�����������VOLS�RS��DW����
�FLWLQJ�:DOWHUV�Y��1DW¶O�$VVQ¶�RI�5DGLDWLRQ�6XUYLYRUV������8�6���������������������5HKQTXLVW��-���
LQ�FKDPEHUV�����0RUHRYHU��³>D@Q\�WLPH�D�6WDWH�LV�HQMRLQHG�E\�D�FRXUW�IURP�HIIHFWXDWLQJ�VWDWXWHV�
HQDFWHG�E\�UHSUHVHQWDWLYHV�RI�LWV�SHRSOH��LW�VXIIHUV�D�IRUP�RI�LUUHSDUDEOH�LQMXU\�´��,G���FLWLQJ�1HZ�
0RWRU�9HKLFOH�%G��Y��2UULQ�:��)R[�&R�������8�6����������������������

2QFH�DJDLQ��WKLV�&RXUW¶V�SUHYLRXV�FRQVLGHUDWLRQ�RI�WKLV�H[DFW�LVVXH²ZLWKRXW�DQ\�UHOLDQFH�
RQ�WKH�SDUWLFXODU�WH[W�RI�WKH�DGV²FRQWUROV�WKH�DQDO\VLV�KHUH���:57/�Y��)(&��1R�����������VOLS�RS��
DW�����,Q�LWV�SUHYLRXV�RUGHU��WKLV�&RXUW�H[SODLQHG��

7KH�KDUP�WR�WKH�RSSRVLQJ�SDUW\��WKH�)HGHUDO�(OHFWLRQ�&RPPLVVLRQ��LV�HYLGHQW���������
,I�ZH�HQWHU�WKH�SUHOLPLQDU\�LQMXQFWLRQ��WKHQ��WR�WKH�H[WHQW�RI�WKDW�LQMXQFWLRQ��WKH�
&RPPLVVLRQ�FDQQRW�SHUIRUP�LWV�GXW\���:H�KROG�WKDW�DQ�LQMXQFWLRQ�DJDLQVW�WKH�
SHUIRUPDQFH�RI�LWV�VWDWXWRU\�GXW\�FRQVWLWXWHV�D�VXEVWDQWLDO�LQMXU\�WR�WKH�
&RPPLVVLRQ����

�
,G��VHH�DOVR�&&/�Y��)(&��1R�����������VOLS�RS��DW�����FLWLQJ�:57/�Y��)(&��1R�����������VOLS�RS��
DW�������7KH�DQDO\VLV�LV�QR�GLIIHUHQW�LQ�WKLV�FDVH��DQG�:57/�KDV�QRW�VXJJHVWHG��DQG�FDQQRW�
VXJJHVW��D�SODXVLEOH�GLVWLQFWLRQ��
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� $V�WR�WKH�SXEOLF�LQWHUHVW��WKLV�&RXUW�KDV�SUHYLRXVO\�FRQFOXGHG�WKDW�:57/�³KDV�QRW�
HVWDEOLVKHG�WKDW�WKH�SXEOLF�LQWHUHVW�ZRXOG�EH�IXUWKHUHG�E\�WKH�LQMXQFWLRQ�´��:57/�Y��)(&��1R�����
������VOLS�RS��DW�����7KLV�&RXUW�H[SODLQHG��

7KH�6XSUHPH�&RXUW�KDV�DOUHDG\�GHWHUPLQHG�WKDW�WKH�SURYLVLRQV�RI�WKH�>%LSDUWLVDQ�
&DPSDLJQ�5HIRUP�$FW�RI�����@�VHUYH�FRPSHOOLQJ�JRYHUQPHQW�LQWHUHVWV���7R�WKH�
H[WHQW�WKDW�WKH�LQMXQFWLRQ�RI�WKH�SURSRVHG�DSSOLFDWLRQ�RI�WKRVH�SURYLVLRQV�
LQWHUIHUHV�ZLWK�WKH�H[HFXWLRQ�RI�WKH�VWDWXWH�XSKHOG�E\�WKH�6XSUHPH�&RXUW�LQ�
0F&RQQHOO��WKH�SXEOLF�LQWHUHVW�LV�DOUHDG\�HVWDEOLVKHG�E\�WKH�&RXUW¶V�KROGLQJ�DQG�
E\�&RQJUHVV¶V�HQDFWPHQW��DQG�WKH�LQWHUIHUHQFH�WKHUHZLWK�LV�LQKHUHQW�LQ�WKH�
LQMXQFWLRQ��

�
,G��DW������FLWDWLRQ�RPLWWHG���VHH�DOVR�&&/�Y��)(&��1R�����������VOLS�RS��DW�����FLWLQJ�:57/�Y��
)(&��1R�����������VOLS�RS��DW��������7KH�DQDO\VLV�LV�QR�GLIIHUHQW�KHUH����



�
�

��

&21&/86,21�
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�
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