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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

CHRISTOPHER SHAYS & MARTIN

MEEHAN
Plaimntiffs,

V.

. FEDERAL ELECTION COMMISSION,

Defendant.

Ty
] N

Civil Action No. 02-1984 (CKK)

BRIEF AMICUS CURIAE OF MICHIGAN DEMOCRATIC PARTY
AND MICHIGAN REPUBLICAN PARTY

This brief amicus curide is submitted on behalf of the Michigan Democratic Party

* and Michigan Republican Party ("Michigan Parties").

L INTERESTS OF AMICI

The Mlc}ugan Parties are state political parues that are part of the ofﬁc1al party

structure of the Democratic and Republican Parties of the United States. They are state

committées Withiﬁ the meaning of 2 U.S.C. § 431(15) (2004) and 11 C.FR. § 100.14 (2004).
The M1ch1gan Part1es while large in comparison to the state political committees of
smaller states, are relatwely small and underfunded organizations compared to commercial
businesses, or compared to natiopal political parties. Most of the work done ori behalf of the
state party committees is performed by volunteers, who are the hfeblood of any pohtica}

party. The Parties also represent even s_maller local party commﬂ:tees and the campalgns of

BRIEF ANHCUS CURIAE - 1
{mA040750046 DOC] '

“state aﬁd local candidates, many of which do not have paid staff at all.

Perkins Coie LLP
607 14™ Strect; Suite 200
Washimgion, DC 20005
Phone: (202)434-1690
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| Few who work for state or local parties or candidates do so for pecuniary gain. The

- hours are long, the work is hard, and the salaries are low or nonexistent. And yet these

individuals and their organizations are engaged in "core political speech,” which receives the
most rigorous First Amendment protection. Mclntyre v. Ohio Election Cemﬁa’n, 514 US.
334, 334 (]_995). There is a present danger that if state and local parties and campaigns are
regulated too severely, many will effectively cease to exist, or will exist in name only,
crippled by overregulation. Large organizations, such as national‘parﬁes and statewide

campaigns, are better able to absorb the tremendous overhead and administrative expenses

pecessitated by harsh and exacting regulations. Smaller organizations, such as state and local

' polmcal party committees; are the entities that suffer most from regulatlons that do not take

into account the realltles of people orlented grassroots pohtlcs
" The danger is not only due to increased expenses and decreased ability to raise

contributions, though both affect small organizations g'reaﬂy. Sméllef_' entitie_s Iﬁay also fade

. away because it simply becomes too difficult to maintain the organizational and

administrzi’civel structure necessary. This is especially true of local peIi‘éical parties. The key
personnel in local party committees are not running for ofﬁce fhey are not thhly paid, if at

all; and they do not hold high positions of respon51b111ty They serve largely out of a desire

to advance the 1nterests of candidates and more importantly causes in Wthh they belleve

Fear mduced‘by complex and uncertain regulation depresses the desire and the m]lmgness to

;par:t'icipa_te.. A burdensome regulatory regime would make it impraetieai for many of these

‘small organizations to contihue to exist.

Perkins Coie Lip
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II. SUMMARY OF ARGUMENT

The Federal Election Commission, when interpreting the Bipartisan Campaign

: Reform Act of 2002, Pub. L. No. 107-155, 116 Stat. 81, faced a stark choice. It could have
| Simply parroted the langiage of the statute and adding only the warning signs of illegal

_ behavior, creating regulations that offered little guidance but were virtually immune from

challenge. The result would have been a collection of regulations that. gave notice to the

: regulated community only of the behaviors the Commission believed were potentially

problemé.jﬁc. When venturing into these uncharted areas, political entities would have had to
determine the risks, in consuitation with expensive counsel, by divining the Commission's
disposition.

The Commission did not take this path. Instead, it c:faﬁeci a series of regulations that
reflected tﬁeliégiiﬁeé both of how political parties and campaigns function, anc what _
B'E:hav'io'rg'(jbngresé waé most concerned about prévenﬁﬁg. ‘Where the Cbmmission could do
éb;'it" created bﬁght iné tests to servé as a clear indicator, so as not 'tb"&issuadé:any more core
:p'oliﬁcal activity thari necessary. When possible, the Commission created de minimis
ei;c'eptiéms to ease the regulation of small committees and of state and local Caﬁdidateé. By

choosing clanty over uncertainty, the Commission réCogniZed'thét poliﬁt:s shoil& not be a

I nsky busmess Understa.ndmg that it was regulating "core political speuch " the Comm1351on

_ chose bnght lines over Warnmg signs, a not unreasonable chmce

i ‘fashioning a set of regulations that would prove prudent and practical for both the
regulated commiunity and for the Commission, the agency was working in areas in which
Congress had not ".djrectly spoken to the precise question at issue." Chevron U.S.A., Inc. v.

Natural Res. Def. Council, Inc., 467 U.S. 837, 842 (1984). The Court should grant the

Perkins Coie LLP
607 14™ Street; Suite 800

. - Washington, C 20005
BRIEF AMICUS CURIAE -3 o ( + Phane: (202)434-1630
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Comimission the deference due it under Chevron, 467 U.S. at 843-44, to determine whether

- its choices are consistent with the authority delegated. The Court should embrace Plaintiffs'

policy preferences only if Congress clearly and unmistakably did. Unless the Court is
convinced that Congress foreclosed the choices that the Commission made, there is no legal

basis for overturning these regulations.
IILARGUMENT

A. “Section 100.14: Definition of State, District, and Local Committee

Section 100.14(&) and (b) defines state committees and district or local committees.
Both subsectiens define political party committees as those "part of the official party
structure " Plaintiffs complain that this definition permits unofﬁc:lal party comm1ttees that
could be uaed to czrcumvent the regulation of p011t10a1 party comrmttees The language of
which Plamuffs complaln is crue1al both for the state party and for the Dohtlcal comrmttees
that m1ght otherw1se be deﬁned as palty commlttees W1thout 1t the deﬁnmon of state
d1stnct and lecal party comm1ttees WO'IJld be vastly overbroad
o We note first that whlle the definition excepts committees that are not part of the
official party structure, the exception is only available for entities without certzin
organizational ties to the party structure, however unofficial, Section 71 00.14((:.} defines
subordjhate'eonunittees' as those "directly or indirectly established ﬁilaneec'i;meiutained or
controlied by the State district, or local comnuttee " Furthermote ‘the definition of state
comnuttees themselves includes entities "directly or mdlrectly estabhshed, ﬁnauced

maintained, orcontrolled” by state committees. These entities need not be in the official

' party structure to be regulated as party committees. Tt is dtfﬁcult to see how state or local

Perkins Cole Lrp
607 14™ Street, Suite 860

TURIAFE - ) Washington, DC 20005
BRIEF AMICUS C 4 : Phone: .(202)434-1690
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parties could effectively circumvent the law by using organizations they cannot financially
support or control in any way. '

This iimita.ti_on;on the definition of state and local committees is important, because it
permitls politic.:.al pértie'é themselves to determing for which organizations they wish to take
résponsibﬂ_ity. | The requirements of the new federal election laws are exceedingly complex,

and many state and local organizations may be unaware of what is required of party

' committees. Without the qualification that party committees must be either in the official

party structure, or in some way created, supported or controlled by the party structure, there

is the danger that wholly separate but partisan organizations may be defined as party

| comimittees. This result would eliminate the ability of the political party to control its own

liability. Senall or unotganized partisan entities could violate the regulations and subject the

entire state party to discipline. For example, partisan political clubs are common throughout

| the country, Often formed by partisans to influence policies of their own gj'artff_j they are by

their very nature outside the control of the party. The definition permits political parties to

use their pasty bylaws to ensure that they are not forced to assume legal iesponsibﬂity for

1 clubs, associations, and committees over which they exercise no control.

Moreover the exclusion for unofficial organizations is alse important t6 these sma]l

partlsan entities. Note that unlike the definition of "pohtlcal committee, v Wh}ch includes an

: expendlture threshold see 11 CFR. § 100.5(a), there is no threshold for party comittees.

Ali party mmmntees must meet the stringent allocatmn reqmrements no ma.tter how small

1 the comrmttee s act1v1ty Without the langnage of which Plaintiffs complam a small but

partlsan orgamzatmn could be defined as a political party comlmttee be forced to allocate
expenses, and 1o report monthly to the Comnnssmn Had the Comm1ssaon adopted p1a111t1ﬁ’s
pohCy preference the Commission would have decreed the delmse of such orgamzatlons

Perkins Coie LLF
607 14" Street, Suite 800

'BRIEF AMICUS CURIAE - 5 ‘ ‘ ' _ Washington, DC 20003
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B. Section 100.24: Definition of Federal Election Activity
1. Section 100.24(a)(1): In Connection With. a Federal Election
Section 100.24(&)(1) defines "In connection with an election in which a candidate for
Federal otﬁee appears on the ballot" to mean the "period of time beginning on the date of the
earliest filing deadline for access to the primary election ballot for Federal candidates."

Plaintiffs complain that the regulation permits activity before this period and that it therefore

 allows. circumvention of the statute.

The statute itself includes in the definition of Federal election activity "voter
identification, get-out-the-vote activity, or generic campaign activity conducted in

connectton Wlth an election i in which a candidate for Federal ofﬁce appears on the ballot."

U.S. C § 431(20)(A)(11) I Congress w1shed to ban. these aetwmes dIII‘lllE the entire two-

§ year cycle, it would not have included this quahfymg phrase. "An endlessly relterated

principle of statutory construction is that.all words in a statute are to be assigned meanﬁ”n
and that nothlng therein is to be construed as surplusage " Qz—Zkuo v. Meissner, TO F.3d 136

H

139 (D C. Cir, 1995) The Commissicn was required to glve meanmg to this quahfymg

‘ phrase It could not determine whether the activity was in connecnon with a federal election

based on content because the defined activity 1nc1udes generlc campalgn actwlty The only
other optlon was a limitation’ based on time. l

- In add1t10n the Commission's definition allows state and local eleenom takmg place

in odd-

f"'bered years -or much earlier in the year than the federal eIectlons to escape the h
'yoke of the federal eleetlon regulatory regime. The intent of Congress was not ’to federalize

every state and local election, an intent made elear in the language at issue here ‘The statute

acknowledges the possibility that there can be vofer identiﬁcation, get-dut4t11'e-‘fote activi'ty,

Perkins Coje L.LP
607 147 Street, Suite 800

! N B Washingion, DC 20005
BRIEF AMICUS CURIAE -6 .  Phone: (202)434-1690
[DAG40750046 DOC] ' ' '




B b oS S B B 9 UD G2 L3 U2 LD Gd U U3 L) B B2 BD B R BD B0 B RO B s e e e e e e e
ﬁ.o\m45-&!%P—"O‘OOO"MJG\LJ'IvhM‘MNQ\QM“‘-\-O\'U\"-&-UJM\-—I-C}\GDQ-_JO‘\U!..;;.U,)T\)b—-l

and generic eampa1gn actmty wholly separated from federal elections. The Commission

wisely perrmts state parties to participate in off-year electmns on the same basis as other

pohtlcal actors.
- 2. Section 100.24(a)(2): Voter Registration Activity
Section 1-00.2;1(21)’(2) defines "Voter registration activity" as ‘;contacting individuals
by telephone, in person, or by other individualized means to assist them in registering to

vote." Plaintiffs complain that this definition permits general encouragements to register to

vote out51de the scope of the regulation.

Congress left this term wholly undefined. It had readily available language that

Would capture general encouragements to vote: that language isin2 U S. C § 43 1(9)(B)(11)
wh1ch excepts from the defmltmn of expend1ture "nonparﬁsan ac‘uvrry des1gned to encourage '

‘ 1nd1v1duals to Vote or to reglster. to vote." Instead, Congress chose the more neutral term

"voferfregiétration " See id. § 431(20)(A)(1). The Commission was correct to interpret the
statute, as a whole, as ot intending to prevent state parties from makmg general
encouragements to Vote or to register to vote. Even corporauons and labor unions, whlch are

generally forb1dden from partlc1pat111g in federal elections, see id. § 441D, may engage in

“such nonpamsan encouragement.

Due to the reach of the other statutes and regulations at issue, the only general

encouragements a party may make are either wholly nonpartisan ones, or ones mentioning

“only '_stati_e"igﬂd Jocal candidates; such as "Register to Vote to Support City Councilman

Jones!" Encoureigements'thaf support a political party generally Would be generic campaign
act1wty, and therefore defined as Federal electlon act1v1ty See 11 C.F.R. §¢ 100 24(b)(2)(11),

100 25. Encouragements that mention a federal candldate are othermse defined as Federal

Perkins Coie LLP
607 14™ Street, Suite 300

; _ . Washington, DC 20005
BRIEF AMICUS CURIAE - 7 Phone: (202)434-1690
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election a’etivity.‘ See id. § 100.24(b)(3). It would be nonsensical to permit cergorations and
labor unions to conduct nonpartisan encouragement while forbidding political parties from
doing so. And the statutory définition of Federal election activity indicates a preference to
exclude pmely‘state_ and local activity. See 2 U.S.C. § 431(20)B). Therefore, all of the
potential types of voter encouragement are either subsumed by other statutes add regulations,
or are types of communications the statute excludes from regulation.

The Commission concluded that Congress in choosing to regulate voter regisiration

was regulating the act of registering and not the speech that promoted it: To conclude

‘otherwise would mean that Congress intended to subjéct to stringent Federal regulation every

occasion 'when a State or local party official spoke on the subject. Absent a clear

' Congressmnal dlrectwe the Commission prudently refrained from extendmg its ]unsdletmn

to parsmg ‘and policing the speeches of party officials.

3.  Section 100 24(a)(3): Get—Out—The-Vote Activity

Section 100 24(a)(3) defines "Get-out-the-vote actlv1ty" as "eontactmg registered
vetefs by telephone, in person, or by other individualized means, to assist them in engaging
in the a_cf of voting." Plaintiffs challenge this regulation on three different grounds.

E _ a). Voter Encouragement . 7

First, Plaintiffs worry that § 100.24(2)(3) will permit general sfoter encouragement.
The same arguments exist against this posmon as were made above in defense of |
§ 1{)0 24(&)(2) Corporations and labor unions may conduct nonpartlsan voter
encouragement, and the only other type of voter encouragement not regulated elsewhere 1s.
encouragement that excluswely mentions state and local candidates. Any defm1t10n of "get-

out-the vote" that comprehends encouraging voting would captm‘e all election-related speech.

Perkins Coie 1.LP
607 14" Sireer, Suite 800

. R _ Washifigton, DC 20005
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Persuading 4 citizen of a candidate or a party's merits is valueless unless the message drives
the person to vote. Esséntially all political speech is intended to encourage voting.
- b) 72 Hours- |

Second, Plaintiffs complain that the regulation includes only information proﬁ_ded to
voteré in the 72 hours before an election. The answer to this challenge is an ob-vioué one: the
regulation is not so [imited. The regulaﬁon expressly states that get-out-the-vote activity
"includes, but is not limited to" activity 72 hours before an election. 11 C.F.R.

| § 100.24(a)(3). Plaintiffs do not challenge the fact‘that get-out-the-vote activity in the hours
before an él‘eét_ion is of special concern, and the Commission assures that activities at this
time will be carefully scrutinized. The temporal limit is intended to assist the Commission in
di.stihg'ﬁi‘:shing".‘ get-out-the-vote" from other campaign ﬁc;rivi't'y.. | | |
o .c) State & Local Organizations -

Third, Plaintiffs argﬁe that the regulatory exception for "any communication by an
association or sinﬁlat‘ group of candidates for State or local office if sucii éc;mll;unicaﬁén
refefé oﬁly-‘“t'o one or more State or local candidates." 2 CFR § 10.0:24(3)(3). As notéd
above, the ‘statuto‘i;y deﬁnition of Federal election activity contains many exceptions that

unply that Congress Wished not to regulate pureiy staté and 166211 candidate activity. See 2

' :U.S".C. § 43'1(20)(]'3'). Get-out-the-vote aci;ivity by state énd loc:ai candidates is the heart of
lc;in:f;dqﬂar fetaﬂ politics. The challenged regulation only exempts gro_ups‘ Outsiﬂé'fﬁe |
palmcalparty sfrﬁcture, and it forbids mention of federal Candidatés. To regula‘ie this
écfivity is to federalize all state and local élections, a i‘esﬁlt not suggested by the statate. If
the Commission did not ad'opt this exception, a slate of candidates for a non—paftisan school

board election could not engage in a voter turnout program without becoming subject to

Perkins Coie LLP
" 607 14% Street, Suite 800

| BRIEF AMICUS CURIAE - 9 | s 1695
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" Federal limitations and reporting requirements. The Commission was well within its

authority t¢ remove this activity from the vagﬁe term "get-out-the-vote activity."
4. Section 100.24(a)(4): Voter Identification

Section 100.24(21)(4) defines "Voter identification” as "creating or ermaaicing voter
lists by verifying or adding information." Plamntiffs complain that this definition excludes the
purchase of voter identification databases.

Defendant rightly notes that political parties may purchase voter lists for a variety of
reasons, includirlg for fundraising or par“ty;building activities. However, a reading of the
statute also provides evidence that the purchase of voter lists is not within the definition of
Federal election activity. The voter identification must be "conducted in connection with" a

federal election:: 2US.C. § 431(20)(A)(ii) (emphasis s'upplied)'. This statutory structure

I malkes little sennse if the term "voter identification” can include the purchase of voter lists;

while an activity is conducted, a purchase is merely made. The statutory definition

cOntemiolated only the political party undertaking, or paying to undertake, public activitics.

‘The purchase of items could be considered Federal election‘activity if the purchase was in

anticipation of a public activity, such as the purchase of sample ballot cards. The mere

, purchase of a voter list, however, is not the type of action contemplated by the statute

C. Sectlon 100.25: Definition of Generlc Campalgn Actwlty

Section 100.25 defines "Generic campaign actlvrty as"a pubhc comrnurucatron that

. ' promotes or opposes a political party and does not promote or oppose a clearly rdentrﬁed

Federal candrdate or a non-Federal candidate." Plaintiffs complam that this deﬁnrtron

1 perrmts marhngs and telephone calls below 500, and unlimited mtemet access.

Perkins Coie LLP
607 14% Street, Suite SO0

Washington, DC 200035
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Without the public communication limitation, the generic campaign activity

definition Would threaten to overwhelm the party system. Virtnally every meeting, letter,

telephone call and e-mail a political party makes promotes that party in some way. Patting

aside the additional expense from having to pay for each one of these communications with

federal and Levin funds, the administrative expense involved in tracking each one of these

communications, assigning a vahue to them, and allocating the cost accordingly would be

extreme. The Commission's exception for smali-volume mail and telephone calls is thus a

- perfectly valid use of its right to create exceptions that "may fairly be considered de

minimis." Envel. Def. Fund v. EPA, 82 F.3d 451, 467 (D.C. Cir. 1996).

The global exception for internet cornmunications is also a de mintmis @xcepuon

‘While the exceptlon does not provide an upper limit for the number of connnumcatmns sent,

' that 18 for two reasons. The first is that it would be difficult to assign a numbe; to internet

communications. Electroriic mail is easily forwarded, and politicé.l ¢-mail often reaches far
more people than its list of original recipients, Websites are entirely passive, and a political

party would have no way of controlling the number of people that visited it. Second, becaunse

‘of the relative inexpensiveness of internet communications, all such activity is appropriate

for a de minimis exception. Apart from the administrative expenses of maintaining a server

and internet connection, sending e-mail is essentially free. The Commission's decision to
exempt the internet is a proper exercise of regulatory discretibn even without reference to the
constltutmnal protectlons accorded to this unique medium by the Supreme Couft ACLU v,

Reno 531 US 344 (1997)
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D. Section 300.2(b): Agent

Section 300.2(b) defines an agent as "ény person who has actual authority, either
express or i;ﬁi}lied, to engage in" a list of activities. The activities differ depending on the
person or entity. For state and local parties, agents are those with authority to "expend or
disburse'any funds for Federal election activity . . . [tJo transfer . . . funds . . . for Federal
election activity . . . [t]Jo engage in joint fundraising . . . to pay for Federal election activity . .
. [ahd] [t]o solicit any funds for" a section 501(c) or section 527 nonprofit organization. See
11 C.F.R. § 300. 2(b)(2) For state and local candidates, agents are those with authority "to
spend funds for a public communication." 7d. § 300.2(b)(4). Plaintiffs complain that this

definition of agent does not include the creation of agency through apparent authority.

As we noted above, volunteers comprise a large percentage of the political parties'
staff. Mosf 6f tﬁéée volunteers are pari-time only and are igﬁorant of the intricacies of
federal election law. A definition of agent that included apparent authority would threaten to
make the ﬁdlitica] parties themselves liable for the innocent mistakes of volunteers,

It Woﬁld be an easy mistake for volunteets to solicit conn'ibutiéné on their oWn, for
example, or to take other actions they believe will help their party or candidate. Moreover, it
is not uncommon for volunteers to assert that they have more authorify tﬁém they do. A
volunteet fnziy believe, or may assert to others, that he or she has authority to spend finds for
a public comnmmication or for graSsrooté activity. The definition of agent does not include
appéire};t-} authority, because that would create liability for the politicél parties and candidates
With no Wroﬁ(fdding on their part. Mere assertions of volunteers could establish an agency
relatlonshlp which could lead to federal election law violations. Plaintiff's suggestxon that a

broader deﬁmnon of agent would place a "powerful mcentwe" on prmczpals to control thelr

Perkins Coie LLY
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agents may be correct if the principal had any leverage. A person whe freely gives his time
_to a federal candidate can hardly be asked to refrain from providing his services to a state
. cand1date |
While the definition of agent does not include apparent authority, it does mclude
irhplied authority. A political party cannot place a staff member or volunteer in a position of
responsibility while at the same time expressly declining to grant the accompanyir;g
authority. In such a case, the Commission Would be free, under the regulations, to find that
implied authority had been granted. It is only in the cases in which the political party has
done nothing to grant authority that apparent instead of implied authority is at issue.
Because of the complexities of the new regulatory regime, it is crucial that political
pﬁrtieé be able to decide for themselves who is and who is not an agent. Ulider afi apparent
authontv rule Dollt1ca1 parties would be at the mercy of errant volunteers. Partres must be
glven the r1ght to make agency decisions for themselves.
E Sectmn 300. Z(m) & (n) Definition of Sohcn: and Direct
Sectlon 300.2(m) and (n) define "solicit" énd "direct." Both deﬁmuons include the

desbripticn "to ask." Plaintiffs complain that this definition does not include solicitations or

i the dlrectmg of funds based on a "wink and a nod."

T]:us regulahon is one of the many situations in Whlch the Commlssmn de<:1ded on
bright-line rules instead of opaque warning signs. Plaintiffs offer a serics of dlctlonary
deﬁﬂi%f@ﬁﬁfedch describing a different level of activity and all coﬁﬂicti;ﬁg with each chér.
ZThis'.soli:‘LtiSn would re.cfluire individuals and political parties to draw, on Thf:_.’:i‘: 0Wﬁ, the.

solicitation and directing line. This regulation directly affects political speech, rauch of

I which Wopld be chﬂled by using a vague standard instead of a clear rule.

Perkins Coie LLP
607 14" Street; Suite 800

Washington, DC 20005
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The regulation, as written, is also flexible enough to encompass the activity that

concerns Plaintiffs. There is nothing requiring that the solicitation or direction employ

- specific words, just that it be an actual request. Plaintiffs read an "express” or "clear”

fequii’emeﬁt into the regulation where none exists. Even Plaintiffs' feared requests conducted
by a Morse code of winks .and nods could be considered solicitation or direction if a
decoding ndanuegl is available.

Once again, the regulation, as written, permits political parties to have more control
over whether or not they conform to the statute. If parties must "ask” for a contributioﬁ, then
whether a solicitation or direction has taken pl-ace will depend on the intent of the person
asking. Part1es can easily avoid violating the regulation by av01dmg an mtent to request a
cont:rlbutmn By contrast, under Plaintiffs' prefen ed scheme a sohc1tat10n Would take place
ifby conduct or words an individual conveyed his approval of a contribution. Under this
sténdérd ‘a candidate who spoke well of an organization would violate the law.

| F Sectmn 300. 30(c)(3) Bank Accounts

Section 300. 30(0)(3) permlts political party comrmttees to dep051t Levin accounts
mto a non~federa1 accounit instead of creating a separate Levin account. Plamuffs worry that
this pe"mlts the commingling of funds. |
o The regulatmn only permlts the use of one account for both Levm and nonfederal
funcls if "a reasonable accounting method approved by the Comnnssmn" is used to keep track
of the Levin funds in the account, and "must keep records and . make such records
available for examination by the Commission." 11 CER. § 300 30((:)(3) (d) Plaintiffs give

no explanatlon for their Worry that this regulation permits cmcumventlon of the allocauon

regime. -
. Perkins Coie LLP
: _ 607 14" Strees, Suite 500
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More importantly, this regulation greatly eases the transition of political parties into

“the new federal election laws. For many years, state and local political parties were required

to keép 'o'nly' tﬁo_acébunts: a federal account and a nonfederal account, into which were
dei)osited fonds legal under state law. It would have been extremely burdensome to require
that every political party committee, no matter how small, create a new bank account and
actively maintain three separate accounts. For state party committees, such a réquirement
may be only a minor annoyance. For some small local party committees, it might have
become a major administrative burden. It also may have proven to be a significant expense
for small party committees, as monthly bank fees are becoming more and more sxpensive.
There was no reason not to allow party committees to use their existing accounts as long as
they could prove tﬁat they had sufficient Levin funds ‘f'co pay; for any Fedei:éi elecﬁon activity.
G. Section 300.32(a)(4): Cost of Raising Levin Funds | | .
Section 300.32(a)(4) permits state and local committees to use Levin funds to pay for

fhe fundraising costs of raising Levin funds. Plaintiffs complain that federal funds should be

|| used for this purpose.

2U.S.C. § 441i(c) 'requires that funds spent "to raise funds that are used, in whole or

in paﬁ, for expeﬁditures and disbursements for a Federal election activity shall be made from

funds subject to the limitations, pfohibitions, and reporting requirements.of this Act” As
Defendant notes, Levin and federal funds are both "suiaject to the ]jnlifationls; prohibitions,

and'rep‘c')ftiﬁfg‘ 'réquirements." Nothing in the statute prevents the use of Levin funds to raise

TLevin funds.

. 'Moreover, there is a long tradition of using the type of money raised to pay for

fundraising expenses. For instance, the current allocation regulations require that for a

Perkins Coie LLP
607 14™ Street, Suite 800
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fundraiser that collects both federal and nonfederal contributions, the costs of that fundraiser

should be allocated according to the raﬁo of funds received. See 11 C.F.R. § 106.6(d).

| Practically, this is by far the simplest method. Otherwise, a political party would have to

create a series of interlocking fundraising events. Such a systerm Would not allow the costs of
a fundraiser to be paid for by the funds received at that event; the event costs would always
have to be raised ahead of time, in a prior event. It would have to host a fundraising event to
raise federal funds first, with those funds paying both for that event and for the subsequent
Le\'rin funds event. If the first event was not successful enough, the second would have to be
cancefled.

Never has either Congress or the Commission required that the costs of a fundraiser

-raising entnely one category of funds be paid for Wlth another category of funds The

-Commlssmn was correct not to violate that precedent.

H. Section 300.32(c)(4): De Minimis Levin Fund Exception |

~Section 300. 32(0)(4) perrmts disbursements for Fedetal electlon act1v1ty "that

-aggrecraie $5,000 or Jess in a calendar year" to be paid for entirely Wlﬂ’l Levin funds mstead

of allocating between federal and Levin funds. Plaintiffs complain that thisis a loophole not

pémﬁtted 'by the statute.

As Defendant notes, this regulation does not permit the first $5,000 of every p.arty

committee’s Federal election activity to be paid for entlrely with Levin funds Instead, it only

: .apphes if a commmee s entire yearly Federal electlon act1v1ty is $5 (}00 or less ThlS 18

-propeﬂy scer not as a umversal loophole, but as a de minimis exceptlon for small political

paxty comnuttees
Perkins Coie LEP
‘ . : : 607 14_*1 Street, Suite 800
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The purpose of the exception is to permit small committees to operate without a
federal acc::ount,at all. In_deed, this regulation, and § 300.30(c)(3), combine to permit a small

commiitee to operate using just one account, into which it deposits both nonfederal and .

- Levin funds, and to avoid federal reporting requirernents altogethef. The threshold for Levin

fund reporting is $5,000 in a calendar year. 2U.5.C. § 434(e)(2)A). Once committees are
spending more than $5,000 a calendar year on Federal election activity, they must raise more
than $5,000 in either Levin or federal funds, and so they must report their receipts and
dlsbursements However, if they are spending less than $5,000 on Federal election act1v1ty,
the exception in 11 C.F.R. § 300.32(c)(4) permits these committees to forego raising federal

funds, use only Levin funds, and report only under state law. In contrast, the plaintiff's

reading of the law would require a chapter of the College Democrats or Cbﬂége_Reﬁubﬁcans

that operated a voter regisiration booth ona fall football weekend to register and report to the

| Commission.

Without this exception, virtually 1o party committee, down to the precinct level,

could avoid having to report to the Commission. Once an entfity triggers a reporting

_‘dbﬁgatibn under 11 C.ER. § 100.5(0},'it is required to report anjr receipt of federal

contributions, rio matter how small the aggregate amount. Only by permitting small party

I committees to use purely Levin funds for small amounts of Federal election activity could

the Commission permit these small committees to avoid the onerous federal reporting

'system.

I. Secﬁon 300, 33(c)(2) Employee Compensatmn
‘ Sectmn 300. 33(0)(2) governs allocation for the salanes and Wages of stafe and local

pai'ty committees. Salaries and wages for employees who spent more than 25 percent of their

. Perkins Coie LLP?
607 14% Street, Suite 800

Washington, DC 20005.
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time in a given month on Federal election activity or activities in connection with a federal
election must be paid entirely with federal funds; other employees may be paid entirely with

ponfederal funds. Plaintiffs complain that the salaries and wages of all employees should be

_ paid in part with federal funds.

' Congtes's included in the definition of Federal election activity the services of
employees who spend-more than 25 percent of their time on activities in connection with a

federal election. 2 U.S.C. § 431(20)(A)(iv). For some categories of Federal election

I ‘activities, such as voter registration, voter identification, get-out-the-vote activity, and

" generic campaign activity, the Commission permits state and local parties to allocate funds

between federal and Levin funds. See 11 CFR. 1§ 300.33(a). The Commission could have

permitted a similar allocation for employee salaries and Wages lmder the statute but mstead

‘required that they be pald for entirely with federal funds. Seeid § 300.33((:)(2}. By the
-same token, the Commission could have required that employee wages and salaries for

employees spending less than 25 percent of their time on federal elections be allocated

between notifederal and federal funds, but instead permitted these costs to be-paid for
entirely with nonfederal funds. See id. The Commission created a bright-line rule for
pohtical party employees The regulation is more restrictive than the statute for some
employee salaries and wages; in return, the regulatlon permits other employees to be paid -
entirely in nonfederal funds, where previously those costs would have been allocated. This
v{r.as a conscious decision to simplify employee salaries axt'd wages. |

It is relatively easy to allocate for one-tilﬁe expeﬁees, such as mass mailings,
televisioﬁ'advertisements or telephone banks. Allocating employee salaries and'Wagee is
much more difficult. Not only the employee's pay would have to be allocated the other

myrlad employment expenses would also have to be allocated, including federal, state and

Perkins Coie LLP
607 14™ Street, Suite 800

- ‘Washington, DC 20003
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local taxes, h‘ealthcare, retirement account payments, and any other benefits provided. The

 allocation would have to be done for each emiployee and for each pay period. The

Commission chose instead to establish a simpler scheme. It was within its authority to do so.

J.- Section 300.64: Exception for Attending, Speaking, or Appearing At a
Fundraising Event’

Section 300.64 provides that when federal candidates or officeholders appear ata
state or local political party fundraiser where Levin or nonfederal funds are raised, they "may
speak at such events without restriction or regulation.” Id. § 300.64(b). Plaintiffs complain
that this exception permits federal officeholders and candidates to solicit soft money, which
the statute forbids. |

As Defendant notes, Congress explicitly provided that notwithstaﬁding-the
prohibition on soliciting nonfederal funds, candidates and officeholders "may attend, speak,
or be a featired gﬁest at a fundraising event for a State, district, or local committee of a
political party " 2US.C. § 441i(e)(3). The Commission, which is charged wit}i'interpreting
this statute, found that it meant to create an exception to the solicitation ban Cons1dermg the
ambiguity of the statute, this was a reasonable Interpretation.

As a featured speaker at a state party fundraising event, a candidate would be

expected to thank the attendees for their past and future support of the party. It is not

‘unreasonable for the Commission to conclude that Congress did not intend to prchibit such a

normal and expected courtesy Plaintiffs argue that the statutory exemption was intended
only to overrlde any conﬂlctmg provision. Since the statute contams no prohrbrtron on
attendance or speaking at any event, plaintiff suggestion that the provision was mtended to

resolve a conflict is not persuasive. It may be plaintif?s understand]'ng of the exémption but

Perkins Coie Li.p
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it is not one dictated by the clear language of the statute. Therefore the Comrission was not

 bound to adopt plaintiff's understanding.

Iv. CONCLUSION _

.Congress instructed the Commission to promulgate regulations' implementing BCRA.
The Commission understood that in carrying out that obligation, it was reguléting core
political speech. It took its responsibility seriously. It knew whatever rules that it adopted, it
must be prepared to enforce. It knew that before it penalized, or referred to the Justice
Dep.artment for prosecuﬁ_on, a local party official for registering a new citizen to vote,
transporting an elderly person to the polls or paying a salary out of the wrong account, that
the rules must be clear. Ambiguity might well foster some of the we}l-mtentioned ends of

the statute, but the cost would be imposed on well-nﬁeaning citizens. There is no reason to

‘believe that Congress preferred, let alone directed, the Commission to take another coutse.

If éxperience teaches the Commission that it drew the lines at the wrong place, the
Commission is free to redraw the lines. Plaintiff's objections to the lines that the

Commiission has drawn does not diminish the need to draw lines or the Commission's

‘authority to do so. Should Congress conclude that the Commission has poorly exercised its

authority, Congress can withdraw that authority or provide more precise statutory direction.

This Court should not assume that responsibility
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DATED: March 19, 2004.
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