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FEDERAL ELECTION COMMISSION
11 CFR Parts 102, 104 and 108
(Notios 1900-8)

Methods of Allocation Between
Federal and Non-Faderal Accounts;
Payments; Reporting

AQENCY; Federal Election Commiasion.
ACTION: Final rules; tranamittal of
regulations to Congress.

SUMMAAY: The Commisaion has revised
its regulations at 11 CFR Parts 102, 104
and 108, These regulations implement
the contribution and expenditure
limitations and prohibitions established
by 2 U.S.C. 441a and 441b, provisions of
the Federal Election Campaign Act of
1071, as amended {“the Act" or
“FECA"), 2U.5.C. 431 et soq.. by
providing for allocation of expenses for
activities that jolntly benefit both
federal and non-federal candidates and
elections. The amended rules apply to
party committees, nonconnected
committees, and {under certain
circumstances) separate segregated
funds making disbursements on behslf
of both federal and non-federal
candidates and elections. The revisions
provide guidance to committees on how
to atlocate such costs by creating s
comprehensive set of allocation rules,
and by enhancing the Commission's
ability to monitor the allocation process
to ensure that prohibited funds are
excluded from federal election activities.
In addition, the revisions clarify how
commitiees are to allocate expenses
attributable to more than one clearly
identified candidate. The revisions also
specify additional information that s to
be reported to the Commission by each
type of committee covered by the rules.
Further information on these revisions is
provided in the supplementary
information which follows.
OATES: Further action, including the
announcement cf an effective date, will
be taken alter these regulations have
been before Congress for 30 legislative
days pursuent to 2 US.C. 438(d). A

t announcing the effective date
will be published in the Foderal
Register.

PFOR FURTHER WNFOAMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 909 E Street, NW., Washington,
DC 20483, {202) 378-5680 or {800) 424
9530.

SUPPLEMENTARY INFORMATION: The
Commission is publishing today the final
text of revisions to Its regulations at 11
CFR perts 102, 104 and 106. These
revisions set forth rules for allocation of

expenses for four categories of sctivity
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that jointly benefit both federal and non-
federal candidates and elections. These
include (1) Administrative expenses
such as rent, utilities, office supplies,
and salarles; (2) the direct costs of
fundraising programs or events; (3) state
and local party activities exempt from
the deflnitians of “contribution” and
"expenditure” under the Act, wher
conducted in conjunction with non-
federal election activities; and (4)
generic voter drive activity such as voter
identification, voter registration, and
get-out-the-vote campaigns. The new
rules set percentages and methods by
which commitiees are to allocate the
costs of these activitics between their
federa! and non-federal accounts. The
rules also provide procedures for how
committees are to pay the bills resulting
from these activities. end require
disclosure of information related to
allocated expenses and disbursements.
The final allocation rules published
today are the result of a long and
complex rulemeking process. The
Commission first considered revising its
allocation regulations in 1984. In
Ni ove::!d:er of tl:iat y;lr. Illle Cc;(mmialion
received a petition for rulemaking urging
it to address the alleged use of funds
lt'ais&d o“bli;ll:i l:i the Act’s ;e‘c}:ﬂlremenh
or the prohibited purpose uencing
federal elections. The Commission
received five wrilten comments on the
petition, in response to a Notice of
Avatlability issued on January 4, 1985.
See 50 FR 477, On December 18, 1985.
the Commission published s Notice of
Inquiry seeking further input on the
alleged use of undisclosed funds to
influence federal elections (see 50 FR
51535), and received seventeen
comments in response. In addition, a
public hearing was held on January 29,
1880, at which three witnesses testified.
After reviewing all comments and
testimony. the Commission voted on
April 17, 1986, to deny the petition for
rulemaking. See 5t FR 15015.

The petitioner subsequently filed suit -

in federal district court for judicial
review of the denial of the petition. The
court rejected the claim that the
Commission was required to prohibit the
allocation of any expenses to non-
federal mccounts. The court did,
however, direct the Commission to
revise its allocation regulations to give
party committees more guidance in
complying with tha FECA. See Common
Cause v. Federol Elaction Commission,
002 F. Supp. 1391, 1296 (D.D.C. 1967). The
Commission issued a new Notice of
ImLuiry in compliance with this order on
Fe mﬂnam{mumm and
received three commonts in response.
On September 20, 1083, the
Commission issued a Notice of Proposed

Rulemaking (“NPRM") in which it
sought comments on proposed revisions
to its allocation reguletions. See 53 FR
38012. In the Notice, the Commission
presented four alternative proposals,
along with draft regulatory language for
each alternative. These proposals
ranged from complex sets of rules
providing options of allocation methods
for different categories of activity and
varying requirements for different types
of election years, to a uniform
requirement that all committees with
federal and non-federal sccounts must
allocate their expenses on s fixed
percentage basia between those
accounts. A public hearing was held on
December 15, 1988, 8t which six
wilnesses presented testimony on the
{ssues raised in the rulemeking. These
witnesses represented national
commitiees of both major political
parties, a state party committee, and
two public interest organizations. The
Commission also received sixteen
written comments, Including several
submitted after the close of the comment
pericd while the Commission was
considering drafts of final allocation
rules.

In addition to the Notice of Proposed
Rulemaking and the public hearing, the
Commission initiated two other
measures to obtain input relevant to
allocation of expenses for federal and
non-federal activities, On February 10,
1989, the Commission sent a seven-page
questionnaire to the 110 Democratic and
Republican state party chairs, soliciting
information on current allocation
practices in the states. Twenty-two
responses to the questionnaire were
received, providing & substantial amount
of new information supplementing the
comments previously submitted. In
addition, on April 17, 1989, the
Commission sent letters and questions
to the chief fundraiser for each of the
major political parties during the 1988
election year. These questions focused
on (1) the fundraisers’ roles in their
parties’ presidential campaigns and in
the national party committees during the
1968 election cycle, (2) the relationship
between the national party committees’
fundraising activities and the
presidential campaigns, and (3) the
national parties’ involvement in raising
and spanding money not subject to
federal limits and prohibitions,

Each of these forms of input provided
valuable information which serves as
the basis for the revised rules published
todey. These rules also incorporate
slements of each of the four proposels
previously published in the Notice of
Proposed R

ulemaking.
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Section 438{d) of title 2, United States
Cods. requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate thirty legisiative days before
they are finally promulgated. Thense
regulations wers transmitted to
Congress on June 15, 1800,

Explanation and Justification

In regulations promulgated in 1977, the
Commission required political
committees active in both federa) and
non-federal elections to allocate their
administrative expenses between
separaie federal and non-federal
accounts “in proportion to the amount of
funds expended on federal and non-
federal elections, or on another
reasonable basis." 11 CFR 106.1(e).
Since 1978, the Commission has alsc
recognized that such committees may
ailocate the costs of certain activities
that affect both federal and non-federal
elections, provided that they defray a
reasonable portion of those costs with
funds permissible under the Act. See
Advisory Opinion 1978-10.

The revised regulations published
today provide committees with
significantly more guidance on how they
are to aliocate their administrative
expenses and coats for combined federal
and non-federal activities. Unlike
current 11 CFR 108.1(¢), which
addresses only administrative expenses,
the revisions specify explicit
percentages or methods for allocation of
each category of allocable expensa by
each type of committee covered by the
rules. See §§ 108.5 and 108.8. Similarly,
n=w paragraph 108.1{a} extends the
allocation and reporting requirements of
current 11 CFR 108.1(a) to cover
payments that include both amounts
attributabls to specific non-federal
candidates and amounts attributable to
specific federal candidates. as well as
expenditures on behalf of specific
federal candidates alone. The new rules
also ensure that the public record
reflects how committees are allocating
their shared federal and non-federal
expenses by requiring more detaited
disclosure of such allocation, to be
reported on a new set of reporting forms.
Sell $104.10. In mummt:n revised b
rules significantly aiter the procedure by
which commitiees are to pay the bills for
their sllocable activilies. For the first
time. commitises sre required io pay
their allocable expenses from their
regular federsl sccounts or from new

- separate allocation accounts, rether
than making such payments from their
non-federal accounts as permitted under

the C:l?mmol:l': cunep.dl;il policy. The 4
new rules ude 8 c payment an
reimbursement procedures to allow the
Commission to track the flow of non-
federal funds transferred into federal
accounts, and to engure that such funds
are used solely to pay the non-federal
portion of & committee's allocable
expenses. See paragraphs 108.5(g) and
106.8{e). Finally, the new rules provide
additional sal.guards against the use of
imparmissible funds in ?:dcnl election
activity by expanding the disclosure of
receipts and disbursements by national
party commitiees, and by creating s
presumption that funds solicited by
purty committees with reference to
federal candidates or elections are
salicited for the purpose of influencing
federal elections. See §§ 102.5(a)(3),
104.8, and 104.9.

Part 102—=Registration, Organization
and Recordkeeping by Political
Commitises

Section 102.5 Oryanizations Financing
Political Activity in Connection With
Federal and Non-federal Elections,
Other Than Through Transfers and Joint
Fundraisers

Revised § 102.5 adds a technical
amendment regarding transfers of non-
federal funds into a committee's federai
accounts, and sets forth a presumption
regarding funds solicited by party
committees. Current 11 CFR
102.5(a}{1){i) prohibits committees from
transferring funds from s non-federal
account to a federal account for any
reason. Under the new rules, committees
are required to make such transfers for
the limited purpose of paying for
allocated expenses. See paragraphs
106.5{g) and 106.8{e). Thus, paragraph
{a}(1){i) has been amended to allow
transfers of non-federal funds into 8
federal sccount as provided in
paragraphs 108.5(g) end 106.6{¢} of the
new rules.

New paragraph (a){3} creates a
presumption that any funds solicited by
& party committes with relerencs to a
federal candidate or election are raised
for the purposs of influencing a federal
election, and are thus subject to the
prohibitions and limitations of the Act.
This presumption may be rebutted by
demonstrating that the funds were
solicited with express notice that they
would not be used p&o: fodc;nlu election
purposes. Paragraph (a}{(3) been
added to the rules to address the
common perception, reflacted in several
comments, that funds prohibited under
the Act have been solicited on bahalf of
political parties with the im tion
that they would be used to t
federal candidates when, in fact, the

funds could only be used for non-federal
election activity. This provision. in
combination with current 11 CFR tod in
102.5(a}{2) regarding funds depos
federal accounts, will ensure that funds
collected by party committees are Lsed
for the purpose for which they were
solicited, and will make clear to donors
that funds prohibited under the Act will
only be used to support non-federal
candidates and elections.

Part 104—Reports by Pollticat
Commiitess

Section 104.8 Uniform Reporting of
Receipts

Revised § 104.8 requires nationsl
party commitiees to disclose the source
and amount of receipts by their non-
federa} accounts and building funds, as
well as by their federal accounts as
required under the current rules. The
section has therefore been retitled 1o
reflect its brozdened application to both
federal and non-federal receipts.

Paragraph (a}, which governs
disclosure of receipts by all reporting
committees, has been amended to make
clear that it only applies to commitiee’s
federal accounts. New paragraphs [e)
and (f] require natonal party committees
to also disclose information about
receipis to their n::-%i:nl numunlfa
and buildings fun language o!
paragraphs (e) and (1) parallels that of
paragraph (a). applying the same
itemization threshold to all three types
of accounts. Nltion:nl'pnny committees
are to disclose this information on a
separate Scheduls A for each of their
ac?bu::l‘ti but hs::ll list their non-federal
and bui receipts as memo
entries, ini:’rder to Isolate them from the
federal receipts that are summarized for
each reporting period.

This broadened disclosure provision
has been added to the rules based on
the Commission’s belief that it will help
eliminate the percaption that prohibited
funds have been used to benefit federal
candidates and elections. This approach
was supported by several comments on
the rules. Representatives of the major
parties’ national commitiees testified
that their committees did not object o
broader disclosure at the national party
"J:.';.l*:z'.:':'ﬁa euch disclosure
] y to at
either state or local party lavels, and
some Commissioners expressed concern
sbout the FEC's jurisdiction o require
such reporting by state and local party
commitiess. Based, in part, on this input.
the Commission has limited the

e N |
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the national committees’ primary
involvement in Presidential and other
federal elections, such commitiees’
abllity to comply with more comrlicated
requirements, and the f;ct that
thers is no comprehensive reporting of
non-federal activity by national party
comicittees that is comparable to the
non-federal reparting by state and local
party committees at the state level.

Section 104.9 Uniform Reporting of
Disbursoments

This section has been amended to
require national party committees to
disclose disbursements from their non-
federal accounts and building funds, as
well as from their faderal accounts as
required under the current rules. These
changes paraile! the expansion of
§ 104.8 regarding national committes
disclosure of non-federal receipts.
Section 104.9 has also been retitled to
reflect its broadened application to both
federal and non-federal disbursements.

Paragraph (a), which governs
disclosure of expenditures by all
reporting committees, has been
amended to make clear hat it only
applies to a commitiee’s federal
accounts. New peragraphs [c) and (d)
require national party committees to
also disclose information about
disbursements from their non-federal
lnccounu ll;d bail funds. m

anguage of paragraphs (c) end (d)
pnrall.ef: that of paragraph (a), applying
the same itemization threshold to all
three types of accounts. In addition, new
paragraph (e) requires national party
committees to report each er of
funds from their non-federal accounts to
the non-federal sccount of a state or
local party committee. National party
committees are to disclose this
information on & separate Schedule B
for each of their accounts, but shall list
their non-federal and building fund
disbursements as memo entries, in order
to isola‘e them from the federal
expenditures that are summarized for
each reporting period.

These revisions, together with revised
§ 104.8, have been added 1o the rules
based on the bellof that increased
disclosure will help eliminate the
mpuon that prohibited funds have

userd 10 benefit federal candidates
snd elocﬂo;u. Like ﬂlllh disclosure of,

non-federal receipts, the reporting o
disbursements from non-federal
accounts has been limited to national

party committees.
m “:'uxo Re a!?:;mu
Among les
Activities
Section 104.10 sets forth the rules for
the reporting of information related to &

committea's allocable expenses. These
rules only apply to committees thst
qualify as “political committees” under
the Act. See 2 U.8.C. 431(4). Current 11
CTR 104.10 addresses only the ra

of allacation of expenditures made on
behalf of more than one specific
candidate. In contrast, the revised
section also covers the reporting of
allocation of & committee’s
adminiatrative expenses and its costs
for fundraising, exempt activities, and
goneric voter drive activity. The new
section hae therefore been retitled to
reflect its broadened nm)llcation to the
reporting of expenses allocated between
federal and non-federal activities as
well as oxpenses allocated between
specific candidates.

New § 104.10 is based on the reporting
provisions described in the Notice of
Proposed Rulemaking. However, several
additional requirements have been
added to the fical rules tc reflect the
changed procedure by which payment
for allocable activities is made. Under
that procedure, committees are to pay
their aliocable expenses from their
regular federe] accounts or from new
separate allocation accounts, which are
also federal accounts and therefore
subject to the full reporting requirements
of the Act. See §§ 106.5(g) and 100.8{e).
Revised § 104.10 requires committees to
itemize each transfer of non-federal
funds to their federal or atlocation
accounts, es well as each allocated
disbursement made from those
accounts.

These rules were designed to provids
sufficient information to allow the
Commission to monitor committeas'
allocation procedures, while reflecting
the Commission’s commitment to
avoiding overly burdensome reporting
requirements. The information required
is the minimum necessary to track the
flow of non-federal funds into federal
accounts, end to ensure that the use of
such funds is strictly limited 1o payment
for the non-federal share of ailocable
activities. In contrast, any information
that could be deduced from o
committee’s reports or calculated by the
Commission will not be required on the
new reporting forms, which are being
designed to implement these reporting

islons.

It should also be noted that these
rules have been placed in & different
section than the reporting provisions
described in the Notice of Proposed
Rulemaking. The NPRM alternatives
addressed reporting in draft § 108.5,
which was intended to cover al)
allocation lssues. In the revised
regulations, these requirements have
been moved 10 § 104.10, so that sl}
reporting requirements will continue to

genstic voter drive activity. In

be located together in part 104 of the
regulations.

Parsgraph 104.10{a} Expenses
Allocated Among Candidstes

‘This peragraph expands current 11
CFR 104.10 to more clearly describe the
rules for reporting the allocation of
expenses aitributable to epecific
candidates. In the case of expenditures
allocated between more than one clearly
identified federal candidate, political
commitiees must report the amount of
each in-kind contribution, independent
expenditure, or coordinated party
expenditure attributed to each
candidate. In the case of payments
involving both expenditures on bebalf of
one ot more specific federal candidates
and disbursements on behalf of one or
more specific non-federal candidates,
political commitiees with separate
federal and non-federal accounts shall
report the payments according to the
instructions included in new paragraph
104.10{a). These instructions parallel
those contained in paragraph 104.10(b)
for the reporting of other allocable costs
but make clear the added requirements
for reporting coats atiributable to
apecific f:(.leul clanmglodm In he
paragraphs (a)(1 a)(4). the new
rules set forth procedures by which
commitiees are {o report their allocation
ratios used, as well as transfers of funds
between their accounts and
diaburaen;enu made ﬁ'omdlhcir fedenlh
accounts for the puurpose of paying
activities eonduc’::d on behalf of both
specific federal and specific non-federal
candidates, Committees are instructed
to assign a unique identifying title or
code to each such activity, in order to
track the funds designated to pay for its
costs. These identifying titles and codes
are also intended to decrease the burden
placed on reporting committees, by
allowing them to state relevant
allocation ratios one time only, rather
than repeating them for avery itemized
expense. Thus, it is especially critical
that committees use precisely the same
identifier each tims refer in their
reporis to a particular activity.

Paragraph 104.10{b} Expenses
Allocated Among Activities

This new paragraph sets forth the
rules by which political committess with
separate federa) and non-federal
accounts are to raport their allocation of
administrative expenses and the coets of
fundraising, exempt activities, and

L]

paragra through the
rules mm)sloum m“:'!.nlch new
commitiees are 10 report their allocation
ratios used for each category of activity.
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as well as transfers of funds between
their accounts and disbursements made
from their federal accounts for the
purpose of paying their allocable
expenaes. In contrast to the allocation of
administrative expenses and generic
voter drive costs, for which one ratio is
calculated for each category as a whole,
committees are to calculate a separate
allocation ratio for each fundraising
program or exempt activity because the
allocation methods used for these
categories would be expacted to yield
different ratios for each such event. See
paragraphs 106.5 {e) and (f) and 108.6(d).
Committees are also instructed to assign
a unique identilying title or code to each
fundraising program or exempt activity,
in order to track the funds designated to
pay for its costs.

Part 106—Allocations of Candidate
and Committee Activities

Section 108.1 Allocation of Expenses
Between Candidates

Current 11 CFR 108.1 contains both
the rules for allocation between specific
candidates and the rules for allocation
of administrative expenses. In the
revised regulations, the Commission has
created new §§ 108.5 and 108.6 to
govern allocation of administrative
expenses and the costs of all activities
not attributable to specific candidates,
including fundraising events, exempt
activities, and generic voter drive
activity. Thus, new § 108.1 is limited to
allocation of expenses attributable to
more than one cleatly identified
caczlglrg;’t;i and has be;n relilledh
a y. Paragraph 108.1(a) has been
revised to clarify how committees are to
allocate expenses for activities
conducted on behalf of several specific
candidates. Paragraph 108.1(e) has been
revised to cross-reference the reader to
new §§ 108.5 and 100.6 for the rules
governing allocation of administrative
expenses, and the costs of fundraising,
exempt actlvities, and generic voter
drive activity.

Paragraph 108.1(a) General Rule

This paragraph has been expanded to
more fully describe the methods by
which committees are to allocate
expenses attributable to more than one
specilic candidate, including in-kind
contributions, independent
expenditures, and coordinated party
expenditures. These rules present no
change in Commission policy as to when

u given expense constitutes an in-kind
contribution or particulat of

expenditure. Rather, the rules are
intended to provide guidance as to how
committees are lo allocate such

expenses once they are determined to
be in-kind contributtons, independent
expenditures, or coordinated party
expenditures.

The new paragraph retains the
general rule of current 11 CFR 105.1(a)
that expenses shall be attributed to each
candidate according to the benefit
reasonably expected to be derived. The
revision adds examplas of the general
rule, specifying allocation methods for
two different types of activity that may
be conducted on behalf of severa)
specific candidates.

The first example stated in the rules
covers publications and broadcast
communications, which are to be
allocated according to the space or time
devoted to each candidate as compared
to the tolal space or time devoted to all
candidates. If the costs of a phone bank
are attributable, in whole or in part, 1o
one or more federal candidates as an in-
kind contribution, independent
expenditure, or coordinated party
expenditure, then those costs should be
allocated on a similar basis, according
to the number of questions or slatements
devoted to each candidate.

The second example stated in the
rules covers the costs of fundraising
events where funds are collected by one
committee for more than one clearly
identified candidate. Such costs are to
be allocated according the amount of
funds received on behalf of each
candidate as compared to the total
receipts by all candidates. This situation
should not be confused with that
described in 11 CFR 102.17, which
concerns joint fundraising activities
conducted by more than one committee.
The Commission intends that any other
types of activity not covered by the
stated examples are to be allocated
according to the general rule of this
paragraph when those activities are
conducted on behalf of more than one
clearly identified candidate.

New paragraph 106.1{a) also makes
clear that committees are to use the
designated methods to allocate costa
between specific federal candidates, as
well as to allocate payments involving
both expenditures on behaif of specific
federal candidates and disbursements
on bhehalf of specific non-federal
candidates. In the case of the latter type
of payments, political committees with
separate federal and non-federal
accounts are to make such payments
according the same procedures required
for paying administrative expenses and
thein(l:t:la c[vf joint ledaru‘l‘amt!‘n;{:ifmdadml
activities (see paragraphs 1
108.8(e)), but shall report such payments
according to paragraph 104.10{a). It
should be noted that the methods et

forth in paragraph 108.1(a) will also be
used bf publicly-financed presidential
general election candidates, who are to
sllocate the costs of joint activities
pursuant to 11 CFR 8002.11{b){3). Such
candidates must keep records of their
allocable expenses pursuant to
paragraph 104.10{a).

Paragraph 108.1{e)

This paragraph cross-references the
reader 10 new §§ 100.5 [for party
committees} and 108.8 (for
nonconnected committees and separate
segregated funds) for the rules governing
allocation for administrative expenses
and all activities not attributable to
specific candidates. In contrast to
current 11 CFR 108.1{e), which provides
only for allocation of administrative
expenses, the new rules apply the
referenced allocation requirements to
fundraising events, exempt activities,
and generic voter drive activity as well.
This expanded application is consistent
with the Commission’s position in
Advisory Opinions 1978-10, 1978-28,
and 1878-50. These opinions clarified
the scope of 11 CFR 108.1(e) by
interpreting “administrative expenses™
as including generic voter activities such
as voter registration and get-out-the-
vote drives, and requiring that such
aclivities be allocated according to the
same methods as approved for other
edministrative expenses. The
Commission has also interpreted the
ailocation requirement of 11 CFR
108.1(e) as applying to publications and
fundraising events. See Advisory
Opinions 1978-48 and 1679-12.

In addition, the new rules extend the
allocation requirements to all
committees that make disbursements for
joint federal and non-federal election
activities, whereas current 11 CFR
106.1{e) applies only to political
commitiees with separate federal and
non-federal accounts. Under the revised
tules, organizations that are not political
commitiees and that maintain only a
single account shall demonstrate, upen
the Commission’s request, that their
expenses for joint activities have been
allocated as required by these rules, and
that the federal share of such expenses
has been paid with funds permissible
under the Act. See 11 CFR 102.5(b){1){ii}.

Section 206.5 Allocation of Expenses
Between Federal and Non-federal
Activities by Party Committees

This section has been added to the
rules to provide party committess with
detailed instructions as to how they are
to allocate their administrative axpenses
and costs for combined federal and non-
federal activities. These rules apply only
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to those committees that make
disbursements in connection with both
Poregrephe 1085 o) Bonss (o speciy
aragraphs 108.5 (a
perceniages and methods by which
differont types of party commlitees are
to allocate expenses for each cutegory
of aillocable activity, and set forth
procedures by which committees are to
pay the bills ?or these allocable
expenses. The allocation methods
required by § 108.5 are based on thoss
previously approved in Commission
advisory opinions and desacribed In the
Notice of Proposed Rulemaking,
However, following receipt of the
comments and testimony oa the rules,
the Commission refined several of the
allocation methods, and combined
aspects of the four NPRM proposala.

One of the mujor issues addressed by
the Commission in developing these
regulations was whether uniform rules
should be applied to a}ll commitiees and
activities, or whether options of
methods should be available for certain
committees and circumstances. Of the
four alternatives described In the Notice
of Propused Rulemaking, two specified
uniform allocution methods to be used
by all commitiees, and two offered a
choice of methods in given situations.
The latter two alternativea also allowed
committees the option of allocating
expenses “on any other reasonable
basis approved by the Commission in an
advisory opinion,” based on the
language of the current ellocation rule at
11 CFR 108.1(e}.

In response to the Notice, one nan-
party commenter urged the Commission
lo adopt a uniform method for all
committees, based on the concern that
100 much flexibility would lead to
confusion in application of the rules.
This comment also suggested that
allowing different methods for state
versus local party committees would
result in a diversion of funds to
whichever level permitted a higher non-
federal share of ailocable expenses. In
consirast, the party committee
commenters siressed the importance of
flexdbility in the rules, given the
disparities between political activity at
different levels of party organizations,
and in different states and locolities.

While concerned about koeping the
rules as simple us possible, the
Commission concluded that some
differences between types of committees
and sctivities must be acknowledged.
Thus, the revised regulations include
different requirements for national
versus stats and local commitiees,
as well as special variations for the
Houss and Senste

commitiees, and for state and local

party committees that elect statewide
offices in with no regularly

sched faderal elections. In the
course of the rulemaking. it slso became
clear that some allocation methods were
sppropriate for certain activities and
commitiees, whils inappropeiate for
others. For axample, the funds received
method {see paragraph 108.5(f)) may
reflect a !ahl; division noli m'::‘adl::olved
in paying for a particular L AN
event, but bears no relationship to &
committee’s administrative funciions
and get-out-the-vote activities, Similarly,
the ballot composition method (see
paragraph 108.5{d)) may accurately
reflect the priorities of state and local
party committees, but is less applicable
to national party committees primarily
focused on national candidaies and
electiona. Thus, the new regulations
require different allocaiion methods for
different types of committees and
expenses, and eliminate the option of
choosing between methods within each
category of activity, While these
variations may initially appear complex,
once a committes determines the
category into which it falls, the rules
applied to that class of committee will
be clear. and will not vary from year to
year.

A second major issue addressed by
the Commission in developing these
regulations was whether committses
should be required to allocate fixed or
minimum percentages to their federal
accounts for certain categories of
ectivity. One alternative described in
the Notice of Proposed Rulemaking
would have set a minimum federai
percentage for all allocable expenses, %o
be applied if greater than the
percentages produced by the specified
aliocation methods. A second
alternative would have set fixed
allocation percentages for all gctivities,
with a higher federal percentage
required for generic voter drive costs in
presidential election years. A third
alternative would have required
different allocution methods in federal
veraus non-federal election years, with o
sel minimum lederal percentage for
generic voter drive costs in presidential
election years.

Following receipl of the comments on
tha NPRM aiternatives, the Commission
concidered several variations on the
concept of minimum or fl::'eg allocation
percentages. These ranged from
proposals that would have set minimum
federal percentages only for naticnal
party commiltees or in presidential
alection years, to other proposals that
would have applied minimum
percentages to all activities by al) perty
committees in all years. Tha

Commission aleo considered proposals
that would have un::idud lllouﬂa;
perce: ag presu approprists for
all pa:lhs committees, but that would
have & commities to rebut the
presumption by demonstrating through
the opinion process that, in its
case, the fixed federa] percentage was
100 high.

The new allocation rules published
today are drawn from the propossle
described in the Notice of
Rulemaking and from the variations
subsequently considered by the
Commission. In the rules, the
Commission has retained the concept of
minimum percentages only for
allocation of administrative
and costs of generic voter drive activity
by the House and Senate campaign
commitiees of the national parties. See
paragraph 108.5(c). For other national
party committees, the Commission has
set fixed percentages for allocatiop of
these categories of expense. See
paragreph 108.5(b). In contrast, all of
these committees are to allocate their
fundraising costs solely according to the
funds received method, as described in
this section. Ses paragraph 108.5{f).
State and local party committees,
nonconnected committees, and separats
segregated funds shall also calculate
cllocation ratios according to methods
specified in the rules, with neither fixed
nor minimum federal percentages
required. See paragraphs 108.3 (d), {e)
and (f), and 106.8 (c} and (d).

The revised regulations also eliminate
the option of case-by-case approval of
customized allor.2'ion methods through
the advisory opin:on process, as well as
the option of committees i
rebut fixed allocation percentages by »
showing of individual circumstances.
These decisions were based on the
Commission's concern that such open-
ended options would be very difficult 1o
adminisler, and would potentially allow
many exceptions to the general rales.
They would also risk a return to the
“any reasonable method” standard of
the current rules that was disapproved
by the United Statea District Court. See
Common Cause v. Federal Election
Commizsion, 692 F Supp. 1391, 1300
(D.D.C. 1987).

Paragraph 108.5(a) General Rules

This paragraph provides a general
overview of the sllocation rules for
patly committees and defines the four
calegories of activity for which costs are
tl:lrl:’emlillocaulsd. These inchude faing
a strative expenses, fundra
gmgramc. exempt activities condducted

¥ stats and local parties, and generic
voler drive activity such as voter
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registration and get-out-the-vote
campalgns. While earlier drafts of these
rules and the alternatives described in
the Notice of Proposed Rulemaking
included fundraising costs in the
category of administrative expenses, the
revised rules divide these expenaes Into
two separate categories. This distinction
became necessary to allow for the
difference in allocation methods applied
to each of these typea of expense. See
paragraphs 108.5(b), [c), {d) and [f).
Please note that all administrative
expenses must be allocated between
federal and nun-federal accounts, if
incurred by a committee that makes
disbursements in connection with both
federal and non-federa! elections, and
that chooaes to pay any portion of such
dishursements from its non-federa!
account. Such committees must also
allocate all costs of generic voter drive
activity, except for get-out-the-vote
drives conducted on behalf of a wholly
federal or wholly non-federal special
election. In contrast, fundraising costs
are allocable only when federal and
non-federal funds are collected by one
committee through the same fundraising
event. Similarly, exempt activities are
allocable anly when conducted in
conjunction with non-federa! election
activities.

One of the alternatives described in
the Notice of Proposed Rulemaking
offered committees the option of
defraying the total cost of an allocable
activity with funds raised under federal
law. This option has been retained in
paragraph 106.5{a){1), reflecting the

ssion’s view that allocating a
portion of certain costs to a commitiee's
non-federal account is & permissive
rather than a mandated procedure.
Thus, the amounts that would be
calculated under the rules for a
commitiee’s federal share of allocable
expenses represent the minimum
amounis to be paid from the committee's
federal account, without precluding the
committee from paying a higher
percentage with federal funds.

The same NPRM alternative offered
certain local party committees the
option of selscting fixed allocation
percentages for their administrative
expenses and generic voter drive
activity. In subsequent drafts of this
paragraph, the Commission considered a
similar “safe harbot” provision by
which certain local party committees
could choos to allocate th:;o :
categories of expense according to & low
fixed federa) percentage. This option
was originally conceived as a way for
local party committess with limited
activity to avold the burden of
calculating complicated allocation

ratios, and to be assured of a relatively
low federal percentage. However, the
Commission has since revised the ballot
composition method by which such
commitiees are to allocate their
administrative expenses and generic
voter drive costs. See paragraph
106.5{d). Under the revised methad, the
process of calculating an allocation ratio
is greatly simplified, and the resulting
federal percentages for all local party
committees are generally similar to
those provided by the “safe harbor"
option. For these reasons, the
Commi{ssion decided to eliminate this
option from the final allocation rules.

Paragraph 108.5(b) National Party
Committees Other Than Senate or
House Campaign Committees; Fixed
Percentages for Allocating
Administrative Expenses and Costs of
Generic Voter Drive Activity

This paragraph sets forth the rules by
which national party committees other
than the House or Senate campaign
committees are to allocate their
administrative expenses and costs of
generic voter drive activity. Unlike other
committees, which are to calculate
individualized ratios according to
epecified allocation methods for these
categories of activity, the national party
committees are to allocate fixed
percentages to their federal and non-
federal accounts each year. The fixed
federal percentage is set at 5% in
presidential election yenrs, and at 60%
in al] other years. While committees are
free to allocate higher percentages to
their federal accounts, they may not
allocate less than the specified
percentages,

The Commission adopted this fixed
percentage rule after considering several
other alternative approaches. Previous
drafts of the regulations would have
allowed national party committees to
allocate their administrative expenses
and costs of generic voter drive activity
according o the funda expended method
or an aggregate bailot composition
method, in combination with specified
minlmum federal percentages. These
approaches were ultimately rejected by
the Commission based on concerns
about the practicability of applying
either metgod at the national committee
level. The particular percentages
adopted by the Commisesion are
intended to reflect the national party
committees’ primary focus on
presidential and other federal
candidates and elections, while still
recogniring that such committees also
participate in party-building activities at
state and local levels of the party
organizations,

r——

Paragraph 106.5{c} BSenate and House
Campaign Committees of a National
Party; Method and Minimum Federal
Percentages for Allocating
Administrative Expenses and Costs of
Generic Voter Drive Activity

This paragraph sets forth the rules by
which the Senate and House campaign
committees of the national parties are to
allocate their administrative expenses
and costs of generic voter drive activity.
Such expenses shall ba sliocated
according to the funds expended
method, with a minimum of 85% to be
ellocated to the committees' federal
accounte each year. This rule differs
from that applied to the other nationa)
party committees, which sets fixed
sliocation percentages that need not be
compared to any other calculated ratios.
In contrast, the minimum percentages
required by this paragraph create a floor
for federal allocation, while requiring a
higher federal share if a higher
percentage is calculated under the funds
expended method. This more stringent
requirement has been applied to the
House and Senate campaign committees
due to their narrower focus on
Congressional candidates, and their
limited involvement in non-federal
elections.

The funds expended method was first
described in Advisory Opinion 1975-21
and is codified in the current allocation
rule at 11 CFR 108.1(e). It also appeared
in two of the alternatives described in
the Notice of Proposed Rulemaking.
Under one alternative, committees were
to allocate their administrative expenses
and costs of generic voter drive aclivity
according ta the ratio of federal
disbursements to total federal and non-
federal disbursements made in the year
four years prior to the year in question.
The second alternative would have
required committees to eatimate a ratio
at the beginning of the calendar year
based upon their federal and non-
federa} disbursements in & prior
comperable year, and to adjust their
allocation ratio at the end of the year to
reflect actual disburgements made
during the year.

These proposals were addressed in
several of the comments received by the
Commission. While commenters from
both national parties endorsed the
concept of the funds expended method,
they opposed as unworkable the four
year "look back" approach described in
the first NPRM alternative. One non-
party commenter opposed any “prior
ynar” model based on the concern that it
would allow continued misallocation if
the prior year's ratio had been
im y calculated. Another non-
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party commenter described the method
as circular, requiring a commitice to
have calculated an allocation ratio for a
prior year without any guidance on how
the calculation should have been done.
This commenter supported the use of
eslimated and adjusted allocation ratios,
using actual disbursements in the prior
yeat as @ guldeline for estimating the
initial allocation.

The revised regulations incorporate
elemants of several of these approaches.
New paragraph 108.5(c) requires
commitiees to report estimated
allocation ratios at the of the
year, and to adjust their ratios on each
periodic report to reflect the ratio of
actual federal and non-federal funds
expended, 1o date. However, the method
has been revised from earlier drafis of
the rules 10 resolve a concern about its
application in years in which no federal
eleclion is held. Under the revised
method, allocation ratios are determined
by disbursements made over the two-
iw federal election cycle, rather than

y disbursements made in the current
calendar year. Thus, committees would
kavae a basis for allocating their
administrative expenses and costs of
generic voter drive sctivity each year,
including years in which no federal
election Is held. Such allocation is
necessary to account for the portion of a
committes's off-year administrative
functions and generic activities that
impact on future fedaral elections. The
estimated ratio reported at the be.
of the year may be based either on
disbursements from & prior comparable
election cycle, or on & reasonable
prediction of disbursements in the
coming election cycle if no data from
prior years fa relevant or avaflable. The
revised rule also requires committees 1o
transfer fands from their federal to their
non-federal accounts to reflect their
adjusted ratios, if the non-federal
accoumt has paid more than its allocable
share due to an estimate later shown to
be incorrect,

Paragraph 108.5(d} State and Local
Party % Meathod for
Allocating Administrative

Costs of Generic Voter Drive Activity

This paragraph sets forth the rules
which state lndphloul party eommta:l’
are to lllo:sc theiy ;dmhhtraﬂn
expenses Coets of generic voter
drive sctivity, Psragraph 108.5{d}(1)
states the general rule that such
commlllludm o allocats Mto the
categories of expense according
ballot composition methad, as set forth
in ()1} (i) and (Ht

The composition was
first described ia the Commission's
response to Advisary Opinion Request

1878-72, which permitted mmmiu:l‘:en to
allocate expenses according to the ratio
of federal offices on the batiot to 1ota)
federal and non-federal offices on the
ballot, with the federa] offices given
proportionately more weight, It also
appeared in three of the alternatives
described in the Notice of Proposed
Rulemaking, with two of them
specifically limiting use of the mathod to
allocation of administrative

and costs of gencric voter drive activity
by state and local party committees. The
new rule replaces the poorly defined
“weighting” concept with an “sverage
ballot” approach, as suggested by
several of the comments received on this
method. Under this approach,
commitiees are to calculate ¢ ballot
composition ratio according to the ballot
which an average voter would face in
that committee's state or geographic
area, rather than basing the ratio on the
agyregates of al! feders] and sl non-
federal reaces on the ballot. The method
has been forther aimplified to produce &
ratio by counting the categories of
offices on the baliot rather than counting
each individual office:

106.5(d){1){ii} specifiss the categories to
be included in the ratio, and the number
of federal or non-fedesal offices to be
counted for each such categary.

1t should be noted that in states where
candidates for governor and eutenant
governor run oxnt & single ticket, the Latter
office may not be seperately counted in
the category of “other peartisan
statewide executiva candidates. ™ The
same principle applies to the offices of
president and vice president, which are
counted together as one foderal office.
In contrast, in states where the governor
and lieutenant governor are
independently elected, the office of
lieutenant governor msy be counted
separately from the governer, in the
category of “other partisen slatewide
executive candidaes.” California is one
example of such e state, where
candidates from different parties may be
simultaneously slecied to the offices of
governor and lieutenant gavernor,

The ballot mathod was
the subject of several late comments
from national and state party
committees, expressing concern thet the
scope of party activity st state and local
levels was pot adequately reflected in
the method, as revised. In response to
this concern, the Commission
reexamined the method and further
refined the ballot composition rules. In
the final version of parugraph
:g:.a(d)u lii)‘.‘lh Commission deleted

calogory of “partisan statewide
judiciel offices,” which woulr} bave
benefited onlv those states that ebacs

stutewide judges parlisan
¢lections. In its place, the Commiasion
added to the ratio an additional non-
federal office 1o reflect state party
support for partisan locsl candidates.
Thus, this non-federal slot is now
available to virtoally every state party
commitiee.

It should be noted that the ballot
composition method has slso been
revised from earlier drafts of the rules 1o
resolve & concern about its application
in years In which no federal election s
held. Under the revised method,
aliocation ratios are determined by the
offices expected on the ballot in the next
general election to be held in the
committee’s state or geographic area,
Thus, committees would have a basis
for allocating their administrative
expenses and eo:: of generic voter
drive activity each year, years
in which mﬁedml Mwm
Such allocation in 0 sccount
for the portion of & committes’s off-yeur
administrative functions and generic
activities that impact on future federal
elections,

The broader language of new
paragraph 108.5(d)1) also generally
covers years in which a special election
ia held. However, because of the varying
situations that might arise, tha
Commission has not spelled out rales to
cover each varistion. The allocation
formula 1o be used and attribwtion of
disbursements to specific candidates
will have to be determined on & case-by-
case basis.

problen
in applying the methed to states thet do
not hold federal and non-federa}
elegtiom gdmemm.mmd“
as deacri! in paragraph 108.5(d)(1
would have allowed these states to
allocats 100% of !hel:! admintstrative
expenses and costs of generic voter
drive activity to their non-federsl
accounltlli:cyemhw:c!l;:cm
general election” was non-
federa} offices. Such an allocation wo:id
not account for the impect of these
activities on upcoming fadersl elections.
Thus, the Commission ]
exception to the regular for states
that hold non-federal elections in odd- )
numbered years when no special federa
election is scheduled. Paragraph
108.56{d)(2) describes a variation of the
ballot composition method to be veed by
such states, whereby one retio i
calculated for wvoler drive costs
based on the slection to be held thet
year, and o separste ratio s calculated
for administrative expenses based on

the federal slection cycle. This variation




Federal Register / Vol. 55 No. 123 / Tuesday, June 28, 1990 / Rules and Regulations
g

will ensura that committees allocate a
portion of their administrative expenses
to their [ederal accounts even In solely
non-federal elaction yeers, an well as
providing guidance on how to allocate
costs in years in which no elections are
held.

Paragraph 106.5(e) State and Lucal
Party Committees; Method for
Allocating Costs of Exempt Activities

This paragraph asets forth the rules by
which state and local party committees
are to allocate the costs of activilies that
are exempi from the definitions of
“contribution™ and “expenditure” under
the Act (see 11 C¥R 100.7{b})(9). (15) and
(27}, and 100.8(b)(10), (16} and (18)),
when such activities are conducted in
conjunction with non-federal election
aclivities. Committees are to allocate
these expenses according to the time or
space devoted to federal elections aa
compared to the total time or space
devoted to federal and non-federal
elections in a particular publication or
phone bank. This method was described
in Advisory Opinion 1978-46, and
appeared in twa of the alternatives
included in the Notice of Proposed
Rulemaking. Under the method,
committees are to calculate a separate
allocation ratio far each individual
exempt activity, unlike edministrative
expenses and generic voter drive
activity, which are allocated according
to a single ratio calculated for the entire
category of activity. This procedure fs
necessary because each exempt
communication is likely to devote a
different amount of time or space to
federal and non-federal electiona. It
should also be noted that an exempt
activity may be conducted in
conjunction with a non-exempt activity
that e attributable to one or mare
clearly identified candidates. In that
case, the costs of the activity must be
proportionally allocated between the
committee's federal nngl non-federalh
accounts & to this paragraph,
and aﬂocat;Wtween candidates as
required by paragraph 108.1(a).

Paragraph 108.5(f) All Party
Commiitees; Method for Allocating
Direct Costs of Fundraising

Paragraph 108.5(1) sets forth the rules
by which oll committees are {o
;!lnodc:.te the direct costs of each X

lsing program or event, where
both federal and non-federal funds are
collected by one commities such
p or event. Thess rules should
not be confused with 11 CFR 10217,
which concarne joint fundraising
activities conducted by more than one
committes. Under this par
committees are to allocate

fundraising costs according to the funds
recelved method. As with allocation of
exempt activity costs, committees are to
talculate & separate allocation ratio for
ench individual fundraising event.

The funds received method was first
dvscribed in the FEC Record of
December 1977 as an example of an
allocation procedure that would meet
the “reasonable basis” requirement of
current 11 CFR 106.1(2). The method was
subsequently cited in several advisary
opinions as & permissible method for
allocating administrative expenses (later
extenced to include voter registration
and get-out-the-vote drives), alung with
the funds expended and ballot
composition methods. See, e g.,
Advisary Opinion 197846,

Of the four alternatives described in
the Notica of Proposed Rulemaking, only
one relained the funds received methad,
proposing that it be used to aliocate
administrative expenses and cosis of
generic voter drive activity in non-
federal election years. All of the
comments received on this method
expressed concern that the amount of
federal versus non-federal funda
received by a committee is not
meaninghully related to how expenses
for joint federal and non-federal
activities should be divided. However.
several commenters suggested that the
method be retained for the narrow
purpose of allocating the costs of
fundraisir-g activities, becausa it
provides the most accurate basis for
division of these costs. Based on these
comments, the Commission adopted this
method for allocating the direct costs of
fundraising programs and events
through which both federal and non-
federal funds are ohtained.

Paragraph 108.5(g) Payment of
Allocable Expenses by Committees
With Separate Federal and Non-federal
Accounts

Thia paragraph sets forth the
procedures by which party committees
with separate federal and non-federal
accounts are to pay the bills for their
administrative expenses and shared
federal and non-federal activities. These
rules do not apply to organizations that
maintain only a single account, even
though such organizations may be
required to demonsirate to the
Commiasion that they bave allocated
their expenses as required by other
sections of the allocation regulstions,

The provisions of new paragraph
108.5(g) la cant
From the Commislon s carvent pearen 1
enforcing the current aliocation rule at
11 CFR 108.1{e), the Commission hes
permitted three procedures by which

committees may pay their
administrative expenses. Under current
policy, committees are allowed to write
two separate checks from their federal
and non-federal occounts to cover the
respective portions of each expense.
Alternatively, committees could pay the
enlire expense from their non-federal
accounts, which would then be
reimbursed by their federal accounts.
Finally, committees could pay the
expense through a separate “escrow”™
account established solely for the
purpose of paying for allocable
expenses. Reimbursement of a federal
account by a non-federal sccount that
contains funds prohibited by the Act is
not permitted under the current rules,
See 11 CFR 102.5(a)(1){i) and Advisory
Opinion 1978-8.

While the Commission has interpreted
11 CFR 106.1(e} to also require sllocation
of fundraising, exempt activity, and
generic voter drive costs (see Advisory
Opinions 1978-10, 1978-28, 1976-48,
1978-50 and 1879-12), it hag limited the
option of paying allocsble biils through
& non-federal account to the payment of
administrative expenses. This
distinction has been based on th»
premise that fundraising, voter drives,
and exempt activities have a direct
impact on feders! elections, and thus
committees should not be permitted to
advance non-federal funds for those
purposes.

This distinction was incorporated into
three of the altematives described In the
Notice of Proposed R Those
alternatives would have allowed
payment of an entire administrative
expense by a committes’s non-federal
account, provided that it was
reimbursed by the cammittee’s federal
account within ten days after the bil)
was paid, All other allocable expenses
were lo be paid by two te checks
from the federal and non-federal
accounts, which was also provided as
an option for payment of administrative
expenses. The fourth NPRM alternative
permitted the sume two procedures, but
made no distinction between different
categories of expense. The option of
pe eXpenses A separate
"esyci:gw“ account was eliminated in all
four of the NPRM alternatives, but waa
raised for comment as an additional
issue.

The Commission recefved
considerable comment on theu“n e
proposed payment procedures. First.
ten-day reimbursement limitation was
unanimously rejected as unworkable.
Several commenters asserted that at
least thirty days were needed for such
reimbursement o realistically occur.
Second, two commenters expressed the
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concern that federal account
relmbursement of a state account could
trigger state law disclosure requirements
for the federal account, thus creating a
duplicate federal and state-level
reporting burden. Third, the same two
Gommenters proposed that the current
“escrow™ M ure bothrotalnedhn .b
payment option, even though it had been
excluded from the alternatives
described in the Notice of Proposed
Rulmnklnﬂ; Finally, one commenter
suggested that the Commission consider
changing its policy to allow a committee
fo pay an entire allocable expense
through its federal account, with
reimbursement from its non-federal
account. This procedurs would ensure
that disbursements for allocable
expenses would be disclosed by a
committee’s federal accounts under the
Act's reporting requirements.

Based on these comments, the
Commission llmlﬂcun:l,\:’ uvisx u“bed
proposed payment procedures descri
in the Notice of Proposed Rulemaking.
Paragraph 108.5{g)(1) of the rules
published today offers committees an
option of two procedures by which they
may pay for their administrative
expenses and shared federal and non-
federal activities. Under the first
procedure, committees would pay an
entire bill from their regular federal
accounts, and would transfer funds from
their non-federal accounts to their
federal accounts to cover the non-
federal share of the sllocable expense.
The second procedure would allow
committees to establish a separate
allocation account [referred to 5

&8 an "escrow” account
ml’ considered by the Commission
to be a federal account, and to transfer
fundstothaumunt&omtheinegular

accounts and their non-federal
sccounts solely for the purpose of
paying allocable expenses. Under both
procedures, transfers of non-federal
funds must be itemized in the
committee’s reports to show the
allocable activities for which they are
intended to pay, and must accur within
ten days bafl;:o or thirty days after the
bills for those activities are paid. Bach
allocated disbursement from a
committes’s faderal account or
allocation account must also be
itemized, to show the particular

to ensure that the use of such funds is

strictly limited to for the non-
focllula',lhmo! ble activities.
1t should be noted that this is the first
time that the Commission has allowed

non-federal funds to be transferred to o

committee's federal account, and that it

does so now only for the limited purposs
gle expenses, Under the

of alloca
naa. ny:Inesu. committees are prohibited

from making such payments through

their non-federal accounts, as permitted

under the Commission’s current policy.
That procedure has failed to provide
sufficlent disclosure of the federal and
non-federal portions of allocated
disbursemants. Such disclosure is
critical to the Commission's ability to
monitor whether expenses have been
allocated as required, and is the basis
for the procedures adopted by the new
allocation rules,

It should also be noted that the new

rulen allow committees to transfer funds

to their f2deral account or allocation
account prior to actual payment of a
vendor's bill, as well es allowing
reimbursement of those accounts afier

the bill has been pgid. This rule is more

flexible than that proposed by the
NPRM alternatives, which would have
limited such transfers to post-payment

reimbursement. However, the new rules
set a ten-day time limit on pre-payment

transfers that are made from a non-

federal account, in order to prevent such

accounts from subsi federal
election activity with bited funds,
This ten-day limit differs from the one
objected to by the commenters in

response to the Notice, as the new rules
provide for & total forty-day time period

in which transfers for allocation
es may occur,
WR:' o urencont:ianinedin
pi ph 1 are intended 1o
pmﬂm%:uommﬂglnthcﬂmbﬂnym

make single payments to their vendors,

rather than req that every expense
be paid with two te checks. Such
flexibility Is indispensable for

commitiees pa ],.m ambe: f
bills from msnmmtm?n
fact, the new rules heve eliminated the
proced gpuon - ml:;ﬁt:i::l
ure does not t
disclosure of how hndamﬁmted for

shared federal and non-federal activity

are actually t. Instead, committeas
must choose the two payment
procedures authorized by the new
allocation rules.

Section 108.8 Allocation Bxpenses
Between Federal andNM-OI!odu:nl

Activities by Seporots Segregated Funds
Committess

and Nonconnected
M’l;hlsuclioud.hnbunlddodwhﬂ:’n

8 {0 provide separate segrega
funde and nonconnected

committess
with detaled as to how

are to allocate their administrative
;xmj:enmnndmformbtmdhdnul

and non-federal activities, These rules

opply only to those committees that
make disbursements in connection with
federal and non-federa] elections. For
purposes of this section, “nonconnected
committes” includes any committes that
conducts activities in connection with g
federal election, but which is not & party
committee, an authorized committee of
any candidate for federal office, or o
separate segregaied fund.

Paragraph 100.6(b} describes the
categories of activity that are to be
allocated by each type of committee.
These categories are generally the same
as thase defined in paragraph 100.5(a}(2)
for party commitiees, with one
important difference. Unlike party
committees and mmt:mmec:lmiml
committees, separate segregated funds
na:ld f:;dd{ l"i:;lt! their nd{}nlnhmtlvo
an aising expenses if those
expenses are not paid by their
connected organizations, as permitted
by p? CFR 1hu.5(bl. the

ragraph 100.8(c) specifies

method for allocating administrative
expenses and the costs of generic voter
drive activity. Separate segregated
fxmd:u and nonconnec“ committees are
to allocate these expenses according to
the funds expended method calculated
over a two-year federal election
Ebismbz!‘!lmdhldenu:;lmthntf

escribed in paragraph 108.5(c) for use
by the Senate and House
committees, except that no minimpm
federal percentages are required for

Pu‘-gnhl d) specifies the
mectll: fo?lwﬁn)gthedlmmtsof
each fundra or event,
whmbothfedudmmfednd
fundur:ue&llactedbymmmmu

event. te
throush“d prop:n?or Separs
wmmiluenmtonﬂoc&t:m
expenses a to
reoeivedmethod.mnvghichuidenﬁullo
that described in paragraph 108.5(f) for
use by all party committees.
Paragraph 100.8{e) sets forth
pmdu:;byuhl.::upmh
co“?“miblllmmtopnythomfuﬁdr
a o These procedures
are ldm&m to thoufuduu'lbyb:dhh
paragraph 108.5(g) use party
commitiess.

In earlier drafts of thess regulations,
the Commission considered

the allocation rules for separate
segregated funds and nonconnected
commitiees with those required for party
committees. However, the Commission
was concerned that different of
committees might have sorting
out the rules that ied to
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them. By creating new } 108.8. the
Conulnhtion !nmdf:’:o mcnhlu it n;'
simple as possi| each type
committee to sasily locate the
appropriate set of allocation rules. In
contrast, the reporting requirements of
part 104 apply to all political
committees, incl iz party e?’miﬂm.
separate segregat an
nonconnected committees. Similarly, the

rules set forth in § 106.1 am':ull
committess that make dis ents on
behalf of more than one clearly
identified candidats.

List of Subjects
11 CFR Part 102

Political committees and parties,
Campaign funds.

11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting requirements,
Political candidates.

11 CFR Part 108

Campaign funds, Politicaj committees
and parties, Political candidates.

Cortification of No Effect Pursuant 1o 3
Haﬁcmmmw

The attached final rules, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. The primary
purpose of the revision is to clarify the
Commission’s rules governing allocation
of certain costs by party committees,
nonconnecied committees and separate
n ted funds.

ot the reasons set out in the
preamble, title 11, chapter 1, subchapter
A of the Code of Federal Regulations, is
amended as follows:

PART 102—-REGISTRATION,
ORGANIZATION, AND
RECORDKEEPING BY POLITICAL
COMMITTEES (2 U.S8.C. 423)

1. The suthority citation for part 102
continues to rend as follows:

Authority: 2 U.S.C. 432, 433, 438{a){8}, 4414
2. Section 102.5 is amended by

revi 1)i). and
wding paregrorhs (X5 Pl
§1028

(i) Establish a separate fodoral
account in a depos in accordance
Do testod g o eperate fodnc plal

Ma
commiites which shell comply with the

requirements o: the Act including the
atration and reporti uirements
micmmmzmd:&%nlyhm
subject to the prohibitions and
limitations of the Act shall be deposited
in such separate federal account. All
disbursements, contributions,
expenditures and transfers by the
committes in connection with any
federal election shall be made from its
federal account. No transfers may be
made to such federal account from any
other account(s) maintained by such
organization for the purpose of financing
activity In connection with non-federa!
elections, except as provided in 11 CFR
108.5(g) and 108.8(e}. Administrative
expenses shall be allocated pursuant to
11 CFR part 108 between such federal
account and any other account
maintained by such committee for the
purpose of financing activity in
connection with non-federal elections;
or
3j party committee solicitation
that m?keu raference to a federal
candidate or a federal election shall be
presumed to be for the purpose of
influencing a fedaral election, and
contributions resulting from that
solicitation shall be subject to the
prohibitions and limitations of the Act
This presumption may be rebutted by
demonstrating to the Commission that
the funds were solicited with express
nolice that they would not be used for
federal election purposes.

. -

PART 104—REPORTS BY POLITICAL
COMMITTEES {2 U.S.C. 434)

3. The authority citation for part 104
continues to read as follows:

Autbority: 2 US.C. 431(1), 431(6}, 4n1(9},
432(1), 434, 438{a)(8). 438(b).

4. Section 104.8 {s amended by
revising the heading snd paragraph (a),

and by adding paragraphs (e) and (f) s
follows:

§ 1045  Uniform reporting of receipts.

{a} A reporting committee shall
disclose the identification of each
individual who coatributes an amount in
axcess of $200 to the committes's federa!
account(s). This identification shal]
include the individual’s name, mailing

contributor’s name is known to have
chnmdlhumm:lﬂhrmmhﬁg
reported during the calendar year,
exact name or address previously used

contribution from that contributor
subsequent to the name change.

(e} National party committees shall
disclose in a memo Scheduls A
information about sach individuasl,
committee, corporation, labor
organization, or other entity that
donates an aggregats amount {n excess
of $200 in a calendar ysar to the
committee’s non-federal account(s). This
information shall include the donating
individual’s or entity’s name, mailing
address, occupation or type of business,
and the date of receipt and emount of
any such donation. if & donor's name is
known to have changad since an eariier

donation reported during the calendar
year, the exact name or address
previously used shall be noted with the
firat reported donation from that donor
subsequent to the name change. The
memo entry shall also include, where
applicable, the information requi
paragraphs (b) through (d) of

section.

(0) National party commitiees shall
also disclose in & memo Schedule A
information sbout each individual,
commitise, corporation, labor
organization, or other entity thei
donates an aggregate amount in excess
of $200 in a calendar year o the
committes’s building fund account{s).
This information shall nclude the
donating individual's or entity’s name,
mailing address, sccupation or type of
business, and the date of receipt and
amount of any such donation. if a
donor’s name is known to have
since an earlier donation reported
during the calendar year, the axact
name or address previously ueed shall
be noted with the first reportad donation
from that donor subsequent to the name
change. The memo entry shall also
lnglude. where lppﬂe;l;h. the )
information paragrapha
e,

viing the heading and sosacreph
revising {a)
and by adding paragraphs (c), (d} and

(e} as follows:
§ 9049 Uniform reporting of
disbureements.

{a) Political committees shail report
the full name end mailing address of
each person to whom an expenditure in
ana te amount or valus in excess
of $200 within the calendar yesr is made
hom!h:t!:puﬁmewg:.&dn-l
account{s), together e,
amount and of such

expenditure, in accordance with 11 CFR
104.8(b). As used in 11 CPR 1089,
“purpose” means a brief statement or
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description as to the reasons for the
expenditure, Ses 11 CFR
104.3(b){3)(I)A).

{c) Nationa! party committees shall
report {n a memo Schedule B the ful}
rame and malling address of each
person to whom a disbursement in an
aggregate amount or value in excess of
$200 within the calendar year is made
from the committee's non-federal
account(s}, together with the date,
amount and purpose of such
dishursement, in accordance with 11
CFR 104.9{b). As used in 11 CFR 104.9,
“purpose” means a brief statement or
description as to the reasons for the
disbursement. See 11 CFR
104.3(bMI)(I)(A).

{d) National party committees shall
report in a memo Schedule B the full
name and mailing address of each
person to whom a disbursement in an
aggregate amount or value in excess of
$200 within the calendar year is made
from the committee’s building fund
account(s), together with the date,
amount and purpose of such
disbursement, in accordance with 11
CFR 104.9(b). As used in 11 CFR 104.9,
“purpose” means a brief statement or
deacription as to the reasons for the
disbursement. See 11 CFR
104.3(b)(3)i}A).

() National party committees shall
report in & memo Schedule B each
transfer from their non-federal
account(s) to the non-federal account(s)
of a state or local party committee.

8. Section 104.10 is revised to read as
follows:

§ 10418 Raporting of axpenses sfiocated
among candidetes and activities,

(a} Expenses allocoted among
condidates. A pol‘i:ical cong:‘llt.t?:

an expenditure on of
m one clearly identified
candidate for federal office shall
allocate the expenditure among the
candidates pursuant to 11 CFR part 106,
Psyments involving both expenditures
on bebalf of one or more clearly
identified federal candidates and
disbursements on behalf of one or more
clearly identified non-federal candidates
shall also be silocated pursuant to 11
CFR part 108. For allocated
expenditures, the commitiee shall report
mmm of m-kind contribution,
t ture, or

coordinated expenditure attributed to
each federal candidate. If a payment
also includes amounts attributable to
One or more non- candidates, and
is made by a political committee with
separate and non-federal
accounts, then the payment shall be

made according to the procedures set
forth in 11 CFR 108.5(g) or 106.6{e}, as
appropriate, but shall be reported
pursuant to paragraphe (a)(1) through
(a)(4). as follows:

(1) Reporting of allocation of expenses
attributable to specific federal and non-
federal candidates. In each report
disclosing a payment that includes both
expenditures on behalf of one or more
federal candidates and disbursements
on behalf of one or more non-federal
candidates, the committee shall assign a
unique identifying title or code to esch
program or activity conducted on behalf
of such candidates, shall state the
allocation ratio calculated for the
program or activity, and shall explain
the manner ir which the ratio was
derived. The committee shall also
summarize the total amounts attributed
to each candidate, to date, for each joint
program or activity.

(2) Reporting of transfers between
accounts for the purpose of paying
expenses attributable to specific federal
and non-federal candidates. A political
committee that pays allocable expenses
in accordange with 11 CFR 106.5(g) or
106.6(e) shall report each transfer of
funds from its non-federal account to its
federal account or to its separate
allocation account for the purpose of
paying such expenses. In the report
covering the period in which each
transfer occurred, the committee shall
explain in & memo entry the aliocable
expenses to which the transfer relates
and the date on which the transfer was
made. If the transfer includes funds for
the allocsble costs of more than one
program or activity, the committee shall
itemize the transfer, showing the
amounts designated for each program or
activity conducted on behalf of one or
more clearly identified federal
candidates and one or more clearly
identified non-federal candidates.

{3} Reporting of allocated
disbursements attributable to specific
federal and non-federai candidates, A
political committee that pays allocable
expenses in accordance with 11 CFR
108.5(g) or 106.8(e) shal also report each
disbursement from its federal account or
its leparafle allocation account in
payment for a program or activity
conducted on behalf of one or more
clearly identified federal candidates and
one or more clearly identified non-
federal candidates. In the report
covering the period in which the
disbursement occurred, the commitiee
shall state the full name and address of
each person to whom the disbursement
was made, and the date, amount and
purpose of each such disburasment, If
the disbursement includes payment for
the allocable costs of more than one

i

program or activity, the commiitee shall
itemize the disbursement, showing the
amounts designated for payment of each
program or activity conducted on behalf
of one or more clearly identified federal
candidates snd one or more clearly
identified non-federal candidates. The
committee shall also report the amount
of each in-kind contribution,
independent expenditure, or
coordinated expenditure attributed to
each federal candidate, and the total
emount attributed to the non-federal
candidate(s). In addition, the comm,itee
shall report the total amount expended
by the committee that year, to date, for
each joint program or activity.

{4} Recordkeeping. The treasurer shall
retain all documents su the
committee’s allocation on behalf of
specific federal and non-federal
candidates, in accordance with 11 CFR
104.14.

(b) Expenses allocated among
activities. A political committee that has
established separate federal and non-
federal accounts under 11 CFR
102.5(a)(1)(i) shall allocate between
those accounts its sdministrative
expenses and its costs for
exempt activities, and generic voter
drives according to 11 CFR 106.5 or
100.6, &3 appropriste, and shall report
those allocations ling to
paragraphs (b) (1) through (5), as

ollows:

(1) Reporting of allocotian of
administrative expenses and costs of
generic voter drives.

(i) In the first report in a calendar year
disclosing a disbursement for
administrative OF generic voter
drives, as described in 11 CFR
108.5(a)(2) or 106.6(b). the committee
shall state the allocation ratio to be
applied to these categories of activity
according to 11 CFR 108.5 (b). (c) or {d)
or 106.6{C), and the manner in which it
was derived. The Senate and House
campaign committees of each political
party shall also state whether the
calculated ratio or the minimum federal
percentage required by 11 CFR
108.5{c)(2) will be used.

{ii) In each subsequent report in the
calendar year itemizing en sliocated
disbursement for administrative
expenses or generic voter drives:

{A) The committes shall siate the
category of activity for which each
allocated disbursement was made, and
shall summarize the total amount spent
by the federal and non-federa! accounts
that year, to dats. for each such
category.

(B) Nonconnected committees.
separate segregated funds, and Senate

and House campaign committees of a
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national party that have allocated
expenses according to the funds
expended method as described in 11
CFR 100.5(c}{1) or 108.8{c) sha!l alsc
report in a memo entry the total
amounta expended in docations and
direct disbursements on behalf of
specific state and local candidates, to
date, in that calendar year.

(2) Reporting of allocation of the
diract costs of fundraising and costs of
exemp! activities. In each report
disclosing a disbursement for the direct
costs of a fundraising program or &n
exempt activity, as described in 11 CFR
100.5(a)(2) or 108.8(b), the commitiee
shall assign a unique identifying title or
cade to each such program or activity,
shall state the allocation ratio calculated
for the program or activity according to
11 CFR 108.5 (e) and (f) or 108.6(d}, and
shall explzain the manner in which the
ratio was derived. The committee shall
also summarize the total amounts spent
by the federal and non-federal accounts
that year, to date, for each such program
or activity.

(3) Reporting of transfers between
accounts for the purpose of paying
allocable expenses. A political
committee that pays sllocable expenses
in accordance with 11 CFR 108.5{g} cr
106.6(e} shail report each transfer of
funds from its non-federal account to its
federal account or to its separate
allocation account for the purpose of
paying such expenses. In the report
covering the period in which each

er occurred, the committee shall
explain in a memo entry the allocable
expenses to which the transfer relates
and the date on which the transfer was
made. If the transfer includes funds for
the allocable costs of more than one
activity, the committee shall itemize the
transfer, showing the amounts
designated for administrative expenses
and generic vater drives, and for each
fundraising program or exempt activity,
as described in 11 CFR 100.5(a){2} or
100.8(b}.

(4] Reporting of allocated
disbursements. A political committee
that pays allocable expenses in
accordance with 11 CFR 108.5{g) or
100.0(e) shall also report each
disbursement from its federal account or
its separats allocation sccount in
pa for a joint federal and non-
fi o:::nn or activity. In the report
covering the period in which the
disbursement occurred, the committee
shall state the full name and address of

activity, the committee shall itemize the
disbursement, showing the amounts
designated for payment of
administrative expenses and generic
voter drives, and for each fundraising
program or exempt gctivity, as
described in 11 CFR 108.5(a)(2) or
106.8(b}. The committee shall also report
the total amount expended by the
committee that year, to date, for each
category of activity.

{5) Recordkeeping. The treasurer shall
retain all documents supporting the
committec’'s allocated disbursement for
three years, in accordance with 11 CER
104.14.

PART 106—ALLOCATIONS OF
CANDIDATE AND COMMITTEE
ACTIVITIES

7. The authority citation for part 108 is
revised to read as follows:

Authority: 2 U.5.C. 438(a}(8), 441a(b),
441a(g).

8. Section 108.1 is amended by
revising the heading and paragraphs (a}
and {e} to read as follows:

§ 108.1  ABocation of expenses batween
candidstes.

(a) Gereral rule. (1) Expenditures.
including in-kind contributions.
independent expenditures, and
coordinated expenditures made on
behalf of more than one clearly
identified federal candidate shall be
attributed to each such candidate
according to the benefit reasonably
expected to be derived. For example, in
the case of & publication or
broadcast communication, the
attribution shall be determined by the
proportion of space ot time devoted to
each candidate as compared to the total
space ar time devoted to al} candidates.
In the case of a fundraising program or
event where funds are catlected by one
committee for mare than one clearly
identified candidate, the attribution
shall be determined by the proportion of
funds received by each candidate as
compared to tha total receipts by all
candidates. These methods shall also be
used to allocate payments invoiving
both expenditures on behalf of one or
more clearly identified federal
candidates and disbursements on behalf
of one or more clearly identified non-
federal candidates.

(2) An expenditure made on behalf of
more than one clearly identified federal
candidate shall be pursuant to
11 CFR 104.10{a). A payment that also
includes amounts attributable to one or
more non-federal candidates, and that is
made by a political committes with
separate foderal and non-fedetal
accounts, shall be made according to the

procedures set forth in 11 CFR 3
of 108.6(e), as appropriate, but shall
reported pursuant to 11 CFR 104.10(a).
{e) Party committees, separate
segregated funds, and nonconnected
commiitees that make disbursements for
administrative expenses, fundralsing,
exempl activities, or generic voter drives
in connection with both federal and non-
federal elections shall allocate their
expenses in accordance with § 108.5 or
§ 106.8, as appropriate.

9. Part 108 is amended by adding
§ 108.5 as follows:

§ 108.8 ABocation of sxpenses between
federal and non-federal sctivities by party
commitiess.

(s} General rules. {1) Party
committees that make disbursements in
connection with federal and non-federal
elections shall make those
disbursements entirely from funds
subject to the prohibitions and
limitations of the Act, or from accounts
established pursuant to 11 CFR 102.5.
Political committees that have
established separate federal and non-
federal accounts under 11 CFR
102.5{a){1)(i) shall aliucate expenses
between those accounts according to
this section. Organizations that are not
political committees bat have
established separute federal and non-
federal accounts under 11 CFR
102.5{b}(1X{i). or that make federal and
non-federal disbursements from a single
account ynder 11 CFR 102.5(b){1)(ii)
shall also allocate their federal and non-
federal expenses according to this
section. This section covers (i) General
rules regarding allocation of federal and
non-federal expenses by party
committees, (ii) percentages o be
allocated for administrative expenses
and costs of generic voter drives by
national party committees, {iii) methods
for allocation of administrative
expenses, costs of generic voter drives,
and exempt activities by state and local
party committees, and of fundraising
costs by all party committees, and {iv)
procedures R:o; payment l;:r allocable of
expenses. Requirements for reporting
allocated disbursements are set forth in
11 CFR 104.10.

(2) Costa to be allocoted. Committees
that make dishursements in connection
xa“:l allocs o nom th

te expenses to this
section for the humww of
activity:

(i) Administrative expenses
rent, utilities, office supplies, t:?udm
salaries, except for such

expenses
attributable to &
m candidate: claerly
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ﬂ'lhdmtmd-lmdmm
prumumwu
disbursements for solicitation of funds
and for plasning and administretion of
actual avants, where faderal
and non-fedecal are collected by
one committes through such program or
event;

(ii1) State and local party activities
exempt from the definitions of
“contribution* and “expenditure” under
11 CFR 1 ] (9. (15) or [17), and
100.8(b) (10), (18) or (18} {“exerapt
activities™) including the production and
distribution Oflllllcl!'dlll;dh ll!ll;‘l:lﬁ
ballots, campaign materials distributed
by voluntesrs, and voter tration and
get-out-the-vota ti‘:llv::d onm of the
party’s presiden vice-
presidential nominees, where such
activities are conducted in conjunction
with non-federal election activities; and

(iv)Gmicvotudﬂmhdudlng
voter identification, voler registration,
and get-out-the-vots drives, or any other

activities that urge the general public 1o

(b) National party committees other
than Senats or House campaign
committees; fixed parcentages for
allocating administrative expenses
costs of voler drivee—{1)
fule. Each national party

(2) Fixed percentages accarding io
type of election year. National party
conunittess other than the Senate or
House campaign committess shall
llhuhthduhmmﬁum
and costs of ganeric voter drives

according to paregraphs (bX2) (i) and (if)
“ Presidential election In
) yoors.

(1i) Nan-presidantial slection In
all years othar than slection
years, national party conumitiees other
thnthﬂmhul-hununpalp
commiitess shall allocate to their
federal aocounts at least 00% sech of
their administrative sxpenses and costs
of generic voter drives,

(c} Senate and House campaign
committees of a national party; method

and minimum federal percantoge for
allocating administrative expenses and

cosis of
MMWW adwministrative
expenses and costs of generic voter
drives. Subject gﬂtll:. minimum b (cX)
rcen sot in ph (c}(2
g:thio lllscuctlm:. oach Benan:.:f:ﬂm
cam committee of a national
.hm:. lts administrative perty
e e
vas, as descril a)(2
of this section, to thopfund:
Pamgrapha (o ) end (o ab foll
paragra c)(1 as we:
(i} Under this method, expenses shall
Foderet ot on b ratioof | od
tures to tot
non-federalexpeghhmements made by the

committes dm'lﬂlt.he two-year federal
election cycle. ratio be
estimated and at ths be

of each federal election cycle, based
upon the committee's federal and non-
federal disbursements in a prior
comparable federal election or
upon the committee’s reasonable
prediction of its disbursements for the
two years. In calculating its
fe expenditures, the committes
shall include only amounts contributed
to ar otherwise spent on behalf of
specific federal candidates. Calculation
of total federal and non-federal
disbursements shall also be Emited to
dhbmmmhforlpodﬂcmdid-m
and shall not include overhead or other

. (i) On each of its pertodic the
ea reports,
comunitten shall adjust its allocation
Tatio to reconcile it with the mtio of
actual federal and non-feders!
disbursements mada, to date. i the non-
federal account

of
atagraph (1) of his section cach

p ]

Benste campaign commities of

lnltlor:lpmylhall allocate to its

federal acoownt ot least 60% each of its
adminiztrative

commitiee shall report its

covered by h [{d)}2) of this
paragrap Z
section shall allocate their
administrative expenses and costs of
generic voter drives, as described in
paragraph (a)(2} of this section,
according to the ballot composition

method, deseribed in
{d}1){}) and (ii) as hmw

{i} Under this method, expenses shall
be allocated based ou the ratio of
federal offices expected on the baliot to
tota] federal and non-fedaral offices
expecied on the ballot in the next
general election % be heid in the
committee's state or ATea.
Mnﬁonhdlhdaumhndnwgy&n
number of categories of federa}

expensag and cosls volsr
drives—{1) Ganud:!m:hh and
local oxcept

of
as described in paragreph
(dlilﬁlmm
i ia aith
ul[itiamh-uw comnittes
shail count the of
President, United States Senator, and
UnitedShmh hg?”t
on nex
m‘ww”mmm
each. The committes shall coant the
mmmdhugmu'nlt
mm hhﬁ-::nl
85 0D NOB-
office sach. The committes shell count
the total of all other partisan statewide

offios it Jocal
mthWH?MWh
that election. Local party committees
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shall also include in the ratio &
maximum of two additional non-federal

offices if partisan local candidates
are expected on the ballot in that
slection.

(2} Exception for states that do not
hold federal and non-federal elactions
in the same yecr. State and local party
committees in statas that do not hold
federal and non-federal elections in the
same year lhldl:illlmh the I'}Dltlul:f.
generic voter drives & to
ballot composition mmbed in
paragraph {d}{1) of this section, based
on & ratio calculated for that calendar
yeur. These committess shall allocate
their administrative expenses according
to the ballot composition method
described in paragraph (d)(1) of this
section, based on a ratio calculated for
th:le two-year Congressional election
ey

(e) State and local party commitises;
method for allocating costs of exempt
activities. Each state or local party
committes shall allocats its expenses for
activities exempt from the definitions of
“contribution” and * ture” under
11 CFR 100.7(b} (8}, {15) or (17), and
100.8(b) (10), (18} or (18}, when
conducted in conjunction with non-
federal election activities, gs described
in paragraph (a)(2) of this section,
according to the proportion of time or
space devoted in a communication.
Under this method.ofﬂxe committee shall
allocate expenses of a particular
commaunication basad on the ratio of the
portion of the communication devoted to
federal candidates or elections as
compared to the entire communication.

shail be determined by the space
dwwmdmfodudcmdidnmorl

elections as compared to the total space
devoted to all fsderal and non-federal
candidates or elections. In the case of &
phone bank, the ratio shall be
determined by the number of questions
or statements devoted to federal
candidates or elections as compared to
the total number of questions or
statements devoted to s.l federal and
non-federal candidates or elections.

f) Al party committees; method for
al’mathu direct coets of fundraising. If
federal and non-federal funds are
collected by one committee through a
joint activity, that committes shall
allocata its direct costs of fundratsing,
as described in paragraph (a)(2) of this
section, according to the funds received
method. Under this method, the
committee shall allocate its kundraising
costs based on the ratio of funds
1otal receipts rem sach funmaion

lsing
program or event. This ratio shall be

estimated prior to each such program or
event based upon the committes's
reasonable prediction of its fedaral and
non-federal revenue from that program
or event, and shall be noted in the
commitiee’s report for the period in
which the first disbursement for such
program or event occurred, submitted
purguant to 11 CFR 104.5. Any
dilbdunameutn “tl‘:r fundral ising conts
made prior to the actual program or
event shall be allocated according to
this estimated ratio. The committes shatl
;dl]lllli its esﬁcal;ut:d d::lloclllon ratio

0 ea 8 m or
eve:‘lvbﬁ?m which both el::logl‘:d non-
federal funds are collected, to reflect the
actual ratio of funds received. If the non-
federal account has paid more than its
allocable share, the committee shell
tranafer funds from fts federal to its non-
federal account, as necessary, to reflect
the adjusted allocation ratio. The
committee shall make nota of any such
adjustments and transfers tn its
for the period in which the fundraising
program or event occurred.

{8) Payment of allocable expenses by
commitiees with seporate federal and
non-federal accounts—{1) Poyment
optiong. Committees that have
established separate federal and non-
federal accounts under 11 CFR 102.5
(a)(2)t3) o (b)(1)(i) shall pay the
expensen of joint federal and non-
federal activities described in paragraph
{a){2) of this section & to either
paragraph {g){1) (i) or (ii), as follows:

{i) Payment by federal account;
transfers from non-federal account to
federal account. The committee ghall
pay the entire amount of an sllocable
expense from its federal account and
shall tranafer funds from its non-federal
account to its federal account solely to
cover the non-federal share of that
allocable expcnnb .

{il} Payment by separate allocation
account; transfers from federal and non-

accounls to allocation account.
(A) The committes shall establish a
separate allocation account into which
funde from ita federal and non-federal
accounts shall be deposited solely for
the purpose of paying the allocable
expenses of joint faderal and non-

federal activities. Once a committee has

established a separate allocation
account for this all allocable
expenses shall be paid from that
account for as long as the account is
maintained.

(B) The committee shall transfer funds
from its federal and non-federsl
nwonntt: toin nﬂmgn; mum inl
amounts proporticoa oderal or
non-federal share of each allocable

expenss.

(C) No funds contained in the
allocation account may be transferred to
any other account maintained by the
committes,

(2) Timing of transfers between
acaoun:lc. {i) Under sither pum :
option described in paragra; 1) {i)
or (t) of this section, the committee shall
transfer funds from its non-federal
account to its federal account or from its
federal and non-federal sccounts to its
arate allocation account
MWM&MM
joint federal and non-federal activity, or
in advance of such determination if
advance payment Is required by the
vendor and if such payment is on
a reasonable estimate of the activity’s
final cost as determined by the
committes and the vendor(s) involved.
(ti) Funds transferred from a
committee's non-federal account to its
federal account or its sliocation account
ure subject to the following
requirements:

(A) For each such transfer, the
committes must ftemixe in its reports the
allocable activities: for which the
transferred funds are intended to pay, s
required by 11 CFR 104.10{b)(3); and
(B) Such funds may not be transferred
more then 10 days before or more than
30 days after the payment for which
they are designated is made. from
(i) portion of a teansfer a
mmmim'am-foderdlmmthm
federal account or ity sllocation account
that does not meet the requirements of
g:rqnph Z){1f) of this section shall
mdmhubnumtﬂhh
from the non-federal account to &
fedenllml.lnviohu;mﬂhe:g.
{3) Reporting transfers of funds
allocated disbursements. A political

ﬁa:!;ﬂ:lat allocable

accounts expenses
ammhlgf:ocﬁmmm
each such transfor and disbursement
pursuant to 11 CFR 104.10{b).

10. Part 108 is amended by adding
new § 108.8 as follows:

§ 1088 Alocation of expenses between
e funds ang o

separale segregated

(a) Genaral rule. Separate segregated
funds and nonconnected commitiees
that make disbursements in connsction
with federal and non-federal elections
shall make those disbyrsements sither
entirely from funds subject to the
prohibitions and limitations of the Act,
e e T
funds and nonconnected committees
that have established separate federal
and non-federal accounts under 11 CFR




N I"odmlllqlu-[Vol.ssNo.mlMy.lmu.imlme.mmum

wlllggl.)l:' J1X1), or that make

from single account under 11 CFR
102.5[1](1)(!1], shall allocate their federal
and non-federsl according

expansus to
B e
'or purposes sec
“nonconnacted

election, or & separats segregated fund.
s‘(b) Costs o be allocated—{1)
parals funds. Separate
uwhth make
disbursements in connection with

salaries not attributable to » clearly

Identified candidate, if such expenses

are not paid by the separate segregated

fund's connected orgunization;
(ﬂ]ﬂ-dlroctmohf\mdnidng

program or svent

disbarsemen

organization; and

- {iif) Generic voter drives including

voter tion, voler registration,

and get-out-the-vote arives, or any other

activities that urge the genera! public to
2L, vois or support candidates of &

' party or associated with a
pnrﬂuhrluu.wlﬂnwtmﬁoningu
upecific candidate.

{2) Nonconnected commitises.
Noncornected cormittees that make
disbursements in connection with
.feﬁianlmdm-mdg“ummll

ocate expenses owing
cau;ﬁntiuohcuvﬂy:

§] Admlnhn-ativuxpmesincludina
mﬁﬂﬂu o!!"l:: supplies, and

oxcept for such expenses
directly attributable to a clearly
identified candidate;

(1i) The direct costs of a fundraising
program or event inc}
disbursements for solicitation of funds
and for planning end administration of
achual svents, where federal
and non-federal are gollected
through such program or event; and

(i) Gensric voter drives including
voter voler registration,
.::'llhoﬂm ﬂumo:l to
o urge
register, voie or support tes of &

party or associated with a

without
ruﬂcuhrllmh mentioning &

a&WﬂwWwﬁo}
Nonconnacted

goneric voler drives.

Bnmmlmtllnllnplnhmhd

meﬂmh:drldnmmmuu

expanses custs of genaric

dﬂwnuduulhodhpm?h(b]d

this section, according to the funds

expended method, described in

D) Ui s e follows:

?:donl o mloht:.lmmd
tures to to

fede axpendi

ts made by the
committes the foderal
election eycls. ratio be
estimated and at the beginning
of each federal cycle, based
upon the commities’s federal and non-
federal disbursements in a prior
compnﬂ:hh&d-rddmﬁmcydew

candidates,
overhead or other
generic costs.

{2} On eac® of its pariodic
committes si.all adjust its allocation
ratio to reconcile it with the ratic of
actual federsl and non-federal
disbursements made, to dats. If the non-
federal account has paid more than its
allocabla share, the committes shall

transfer funds from its federal to its non-

federal account, as necessary, to reflect
the adjusted allocation ratio. The
committes shall maka note of any such
adjusiments and transfars on fits
periodic reports, submitted pursuant to
u(moth';fo allocating direct costs
r alloca rect cos
of fundrais.
funds are mectad by 03:. committes
through a joint activity, that committee
;hall .ht:clt:rdlng mtl.:g::ds
un to
received method. Under this method,
committes shall allocate its fundraising
costs based on the ratio of funds
recelved into its federal account to its
total receipts from sach fundraising
program or event. This ratio shall be
estimated prior to each such program or
event based upon the committes's
reasonable prediction of ite federal and
non-federal revenue from that program
or evulnt. and shall b':rlz.hd in Ihch
committee's report period
which the first disbursement for such
program or event occurred, submitted

If federal and non-federa]

the

pursuant to 11 CFR 104.8. Any
dishursemaenty for

mads prioe to the actus]
event shall be allocated scoording
this estimated ratio, The committes shall
;;Ilwlu::l:mddlouﬂmuﬂo
llowing program or
event from which both and non-
federal funds are collected, to reflect the
actyal ratio of funds received. if the noo-
federa! acoount has peid more then ity
allocable share, the committes shall
;nmfcﬁmduhnlubdudbhm
adenlneewm.umu.huﬂod
the sdjusted allocation ratio, The
commities shall make note of sny such
ndlmunndwmhlhtqon
Iorthepadodhwhld:hl‘undmdq
program or event occusred,
(o}hymnafallomhbwby
commiliess with separote federal and
non-federa! accounts—(1) Payment
options. Noncannecied commitises and
separate segregated funds that have
established separate federal and non-
) o b; )lhall“c’t:o
{a}a){(i) or b)1)(1 pay
expenses of joint federal and non-
federnltcuviﬂuduuibodhmuph
(b) of this section according to either
pa(rii;snph (exg(il or (ii), a» follzw
Poyment accoun
transfers from non-federal account to
federal account. The oatnmities shall
pay the entire amount of sn allocable
expense from its feders] acoomnt and
shall transfer funds from its non-federal
&ccount to its federal account solely to
cover the non-federal share of that
allocable

Oosts
or
to

(A} The committes shall establish a
separate allocation account into which
funds from its federal and non-federal
accounts shall be deposited sclely for
the purpose of paying the allocable

of joint federal and non-
mn«.wnw&om
cﬂ:}hﬂhﬁdmﬂnﬂmﬂu;mh
s p . all allocable expenses
-Mb“:w.mmummhu
long as the account is maintained.
(B) The committes shall transfer funds
from ite federal and non-federal
lmh”lhllbﬂﬂmm&.hd::l
emounis proportionate to or
non-federal share of each allocable
expense.
(C) No funds contained in the
allocation acoount may be transferred to
any other account maintained by the
commil

ttee.
2) betwoen
m of transfers
option described in (eX1)()
or (if} of this section, the committes shall
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tranafor funda from its non-federal
account or from ite federal and non-
federal accounts to its separate
allocation account following
determination of the final cost of each
joint federal and non-federal activity, or
in advance of such determination if
advance payment is required by the
vendor and if such payment is based on
a reasonable estimate of the activity's
final cost aa determined by the
committee and the vendor{s) involved,
(if) Funds tranaferred from a
committea’s non-federal account to its
fadera! account or its allocation account

are subject to the following
requirements;

A) For each such transfer, the
committoe must itemize in its reports the
allocable activitios for which the
tranferred funds are Intended to pay, as
required by 11 CFR 104.10{b){3); and

(B) Such funds may not be transferred
more than 10 days before or more than
30 days afier the payment for which
they are designated is made.

(iii) Any portion of a tranafer from a
committee's non-federal account to its
federal account or its allocation account
that does not meet the requirements of
paragraph (e)}{2){il) of this section shall

be presumed to be a loan or contribution
from the non-federal account to a
federal account, In violation of the Act.

(3) Reporting transfers of funds and
aellocaled disbursments. A political
committee nll‘nlal lrm.lfl:nu Mblc belwesn
accounts and pa SXpenses
according to lhlcy:ectlon shall report
each such transfer and disbursement
pursuant to 11 CFR 104.10(b).

Dated: June 15, 1090,
Les Ann Ellon,
Chairman, Fedgral Election Commission.
{¥R Doc. 80-14481 Filed 0-25-00; 8:45 1m|
BILLING CODE 0753-00-80




PLAINTIFFS' EXHIBIT 195



e |

Vol: 80, Nol 289 ' - <

4

AGENCY: Federal Election Commission.
ACTION: Extension of commeént period.

SUMMARY: On October 8, 1994, the
Federal Election Commission published,
a Notice of Proposed Rulemaking
seeking comments on proposed
revisions to its regulations governing
publicly financed Presidential primary
and general election candidates. The
Commission has now decided to extend
the comment period until january 9,
1905.

DATES; Comments must be received on
or before January 9, 1995.

ADDRESSES: Comments must be in
writing and addressed to: Ms. Susan E.
Prapper, Assistant General Counsel, 999
E Street, NW., Washington, DC 20463.
FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, 999 E Street, NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424-9530. .
SUPPLEMENTARY INFORMATION: The
Commission has initiated a rulemaking
to determine what changes should be
made to its regulations at 11 CFR Parts
9001 et seq. and 9031 et seq. governing
public financing of Presidential
campaigns. See 59 FR 51006 (October 6,
1994). These regulations implement the
provisions of the Presidential Election
Campaign Fund Act and the
Presidential Primary Matching Payment
Account Act. The Notice of proposed
rulemaking indicated that comments
were due on December 5, 1994. Two
sequests for an extension of the
comment pericd have been received.
Commenters who are engaged in
winding down 1994 election activities
are finding it difficuit to submit timely
comments. Accordingly, the

Commission has now.concluded thatit- - Jane Jens \
: wonldbeap'pl:(r_dlwtomd“?h! . Staff Attomeys;
_comment period-until January 9, 1985 to (clased:

elections to Ahelrcomme;
Dated: December 9, 1984,
Chairthan.

[

[FR Dac. 94-30602 Filed 12-13-94, 8:45 am}. . 707

FEDERAL RESERVE SYSTEM
12CFR Part 226 '
[Maguistion Z; Docket No. R-0863)

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Propased rule; official staff
interpretation.

SUMMARY: The Baard is publishing for
comment proposed revisions to the
official staff commentary to Regulation
Z (Truth in Lending). The commentary
applies and interprets the requirements

Cof tion Z. The p revisions
_ % proposed

regulatory provisions or
provide er mﬂdancepon issues of
genera) interest, such as the treatment of
various fees and taxes associated with
real estate-secured loans and a creditor’s
responsibilities when investigating a
zl;ién of unauthorized use of a credit

DATES; Comments must be received on
or before February 1, 1995.

ADDRESSES: Comments should refer to
Docket No. R-0863, and may be mailed
to William W Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue, NW., Washington; DC 20551
Comments also may be delivered to
Room B-2222 of the Eccles Building
between 8:45 a.m. and 5:15 p.m.
weekdays, or to the guard station in the
Eccles Building courtyard on 20th
Street, NW. (between Constitution
Avenue and C Street) at any time.
Comments may be inspected in Room
MP-500 of the Martin Building between
9a.m. and 5 p.m. weekdays, except as
provided in 12 CFR 261.8 of the Board's
rules regarding the availability of
information.

FOR FURTHER INFORMATION CONTACT; For
Subparts A and B (open-end credit),

The parposs of thie Truth in Lending =~
Aa(TILA 18 USC. 1001et mq)lato .. |

promote { -use of consumer .
credit by n ng disclosures ebout its.
creditors to disclose credit terms and *
the cost of credit as an annual” - -
percentage rate (APR). The act requires
additlohnll;s' disclogares for loans secured:
by a consumer's home, and permits *
consumers to cancel certain transdctidns
that involve their principal dwelling it
also imposes limitations on some credat
transactions secured by a conisuiiier's .

pal d Theactis: .
implemented by the Board's Regulation
Z.(12 CFR part 226). The regulation
authorizes the issuance of official staff.
interpretations of the regulations (See
Appendix C to Regulation Z )

The Board is publishing propased
amendments to the commentary to
Regulation Z. The commentary is
designed to provide guidance to
creditors in applying the regulation to
specific transactions and 1s a substitute
for individual stafl interpretations It 1s
updated periodically to address
significant questions that arise Itis
expected that this update will be
adopted in final form in March 1995
with compliance optional until October
1, 1995, the effective date for mandator
compliance

IL. Proposed Commentary
Subpart A—General

Section 226.2—Definitions and Rules o
Construction .

2(a) Definitions
2(a)(17) Creditor
Paragraph 2(a)(17){i)

Comment 2(a)(17)(1)-8 would be
revised to provide further guidance on
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the identity of the creditor for and the fee to record the assignment is  investigste claims ina ressonable -
participan zloumfrommom ployee imposed on the consumer, that fee is not manner.

savings plan, such as 401(k) plnm. excludabie from the finance charge - Pmpond comment 12(b)-3 lists some
Under applicable law, it is the plan that under § 228.4(e). . of the steps that card issuers may take
extends the credit, not the trust or in the in of a claim. For
trustee receiving and disbursing plan ~ Subpart B—Open-End Credit

funds. Therefore, for of the
TILA, the plan is deemed to be the
creditor.

Section 226.4—Finance Charge

4(a) Definition

Comment 4{a)~1 would be revised to
indicate to creditors that section 12 of
the Real Estate Settlement Procedures
Act (RESPA; 12 U.S.C. 2610) prohibits
fees from being charged for preparing
TILA disclosure statements in RESPA-
covered transactions.

Comment 4(a)-3 would be revised to
provide ad:lii;ional guidance on when
fees charged by a third party are finance
charges.

4(c) Charges Excluded From the Finance
Charge
Paragraph 4(c)(7)

Comment 4(c){7)-1 would be revised
to clarify the interplay of the fourth and
fifth sentences, dealing with a lump
sum charge for services. Praposed new
language makes clear that a lawyer’s
attendance at a closing or a charge for
conducting the closing is entirely
excluded from the finance charge, even
though fees for the incidental services
might not be excluded if they were
imposed separately: this is an exception
tq the general rule on the treatment of
lump sum fees.

Proposed comment 4(c)(7)-2 would
clarify that real estate or residential
mortgage transaction charges excludable
under § 226.4{(c)(7) are those charges
imposed in connection with the initial
decision to grant credit and paid prior
to or at consummation or loan closing-—
for example, a fee to search for tax liens
on the property or to determine if flood
insurance is required. Additional fees
assessed during the loan term to
monitor a consumer’s continued
compliance with contract provisions,
such as paying property taxes or
purchasing flood insurance, are not
excludable under § 226.4(c}(7). These
recurring administrative fees, paid by
the consumer to protect the creditor’s
security interest, are finance charges.

4(e) Certain Security Interest Charges

Comment 4(e}-1 would be revised to
clarify that the security interest charges
exciudable as finance charges are those
that relate to the agreement between the
creditor and the consumer. When a
creditor sells or otherwise assigns the
consumer’s obligation to a third party

Section 226.5—General Disclosure
Requirements

{5b) Time of Disclosures
5(b){(1) Initial Disclosures

Comment 5(b}{1)-1 provides that
initial disclosures must be provided
before the consumer makes the first
purchase under an open-end plan; the

roposed revision provides an example
to illustrate that when a consumer
makes a purchase and opens an account
contemporaneously with a retailer, for
example, disclosures must be given to
the consumer at that time.

Proposed comment 5(b)(1)-5
addresses the of disclosures for
open-end credit plan solicitations that
offer consumers an option to transfer,
outstanding balances with other-
creditors. :

Section 226.6~—Initial Disclosure
Statement

6(b) Other Charges

Comment 6(b)}-1 would be revised to
state that a fee imposed for terminating
an open-end credit plan must be
disclosed as an “other charge.” Under
§ 226.6(b) of the regulation, significant
charges related to the plan (that are not
finance charges) must be disclosed.

While a termination fee might
technically meet the definition of a
finance charge, there is no detriment to
the consumer for a creditor to disclose
this fee as a significant charge under
§ 228.6(b)—other charges—rather than a
finance charge under § 226.4. There
seems to be little benefit to the
consumer's receiving an APR
(disproportionately high in some cases)
on what might be the last periodic
statement under an active plan for a fee
imposed when the consumer closes the
account.

Section 226.12—Special Credit Card
Rules

12(b) Liability of Cardholder for
Unauthorized Use

Proposed comments 12(b}-2 and -3
address a card issuer's rights and
responsibilities in responding to a claim
of unauthorized use under § 226.12.
Proposed comment 12(b)-2 clarifies that
card issuers are not required 1o impose
any liability. Proposed comment
12(b}~3 clarifies that a card issuer
wishing to impose liability must

example, issuers may request that
,m-ﬁ»uumhmm
b luu::hlly:lny‘m
?lhtdmbmdmaeudhldc’sﬂhm
Mmtombmiudpd
statement or’ documenit,
ﬁl‘propﬂae. u“grmmm
8]
c may differ, and card issuers are
notmqmredtotnkeceﬂninminlmum
steps on all claim in
Specific commontuaolidtodunﬂw

pro providing
mmatiduuiﬁu.hymph
ncﬁonsthatwdmnmmynhina

reasonable investigation of a claim of
unauthorized use.

Section 226.15Right of Rescission’
15(a) Consumer's Right To Rescind
Paragraph 15({a)(1)
be(hm:;m 15{(a}{(1}~5 and -8 would
revised to provide further guidence
on the right to rescind a transaction
secured by a consumer’s principal
dwelling. The right of rescistion doos
not apply to residential mortgage
transactions. (See § 226.15(f}{(1).)
Proposed comment 15{a){1)-5 adds
exampies of transactions that are and
are not rescindable.

Comment 15(a){1}-6—which contains
an exception to the *“one principal ’
dwelling” rule of comment 15{(a){(1)}-5—
would be revised to clarify that a credit
transaction secured by the equity in the
consumer's current dwelling,
not by the new home, is subject to the
rescission requirements of § 226.15.

15(d) Effects of Rescission

Consumers who rescind transactions
are refunded any fees that they paid to
oblain the loan. Comment 15(d}{2)}—1
would be revised to clarify that broker
fees, although paid by the consumer to
a third party, must be refunded by the
creditor to the consumer if the
consumer rescinds the transaction.

Section 226.16—Advertising

16{d) Additional Requirements for
Home Equity Plans

Proposed comment 16{d}-7 would
clarify disclosure requirements for
balloon payments in home equity plan
advertisemants. Commentary to
§ 226.5b(d}(5){ii) provides that for plans
in which a balicon payment will occur
if the consumer makes only the
minimum payments, the disclosure
must state that fact. The proposed

orto
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comment would this requirement  under the Real Estate Settlernent provides that creditors msiy use the
to advarﬂumanm the regulatory  Procedures Act (RESPA: 12 usc, amount on Hne 1002, witheut
provisions on treatment of balloon 2601). In October 1994, the  adjustment, to calculate the prepaid
payments in home equity adverti of H and Urban Development ﬁnancadurﬁund-them This
and in disclosures are generally parallel. (HUD), which implu,l‘:x(a;:sm Pn:t ‘appvr:);:h will ense comy Tnd
through Regulation RP provide consumers an easily
o Ce impio Mpmdm ures for Insurance. White tas e proas
: ; implement new ures insurance.
Section 226.17—General Disclosures lating the amount consumers must slightly overstate the amount of the
17{a) Form of Disclosures pay into escrow accounts associated prepaid finance charge for
Paragraph 17(a}(1) with RESPA-covered home mortgage insurance, nonstheless this -
Comment 17{a}{1}-5 would be mvmd loans (58 FR 53890, October 26, 1994). seems to provide the more accurate n::d
to include a late payment fos o o o1 These procedures are being phased in equitable treatment possible given

payment loan as information directly
related to the ted disclosures,
Section 226.18(1) requires disclosure of
a late payment fee only if a dollar or
percentage charge may be imposed
before maturity due to a late payment,

er than a deferral or extension
charge. Creditors suggest that the only
distinction between requiring the fee to
be reflected on a loan that has not
matured, as compared with a loan that
has matured, is of a technical nature.
Disclosure of a late payment fee is
information valuable to a consumer
obligated on a single payment loan that
would not distract from or obscure the
segregated disclosures.

17(c) Basis of Disclosures and Use of
Estimates

Paragraph 17(c){a)

Section 226.17(c)(4) allows creditors
to disregard in the payment schedule
and other calculations small varigtions
in the first payment due to a long or
short first period. Proposed comment
i7(c)(4}—4 clarifies that prepaid finance
charges. such as odd days interest paid
at or prior to closing. may not be
considered as the first payment un a
lpan. Thus, creditors cannot di
any irregularity in disclosing such
finance charges in the payment
schedule.

17(f) Early Disclosures

Comment 226.17(0~1 would be
revised to clarify that redisclosure is not
only required if the annual percentage
rate in the consummated transaction
differs from the disclosed rate by more
than the allowable 1/8 or 1/4 of 1
percent talerance, but also if the early
disclosures were not indicated as
estimates. and consummated terms
other than the rate differ from the terms
disclosed.

Section 226.18—Content of Disclosures
18{c) emization of Amount Financed
Varagraph 18(c)(1){iv)

Froposed comment 18(c)(1)(iv)-2
clarifies disclosure requirements under
the TILA that are affected by new rules

over time for existing escrow accounts:
all new escrow accounts established on
or after April 24, 1995 must comply
with the new procedures. Eventually, all
lenders will be required to use an
aggregate accounting method instead of-
a single-item for RESPA
transactions. The use of the
method will affect'disclosure

irements under Regulation Z.

y. in ing the amounts
required to be paid into escrow accounts
at closing, | use what is referred
to as the single-item analysis. (Property
taxes, insurance, and mortgage
insurance premiums are common
examples of escrow items.) Under
single-item analysis, lenders account
separately for each item to be collected
at alo‘.‘ii;gthnnd held in escrow. .

n ® aggregate accoun
method, rather than nocquntint;nf%r each
item separately, the amount for escrow
is determined as a whole. This will
make it difficult for a creditor to
determine how much of the aggregate
amount is actually allocated to each
escrow item.

Regardless of how they collect the
funds under RESPA., lenders will
continue to disclose sscrow items on the
HUD settlement statement using the -
single-item analyris. If the amount
actually collected at settlement is
affected by the aggregate accounting
method, the settlement statement will
reflect the adjustment on a separate line
in the 1000 series. Mortgags insurance
premiums, one of the items typically
paid a: setilement and included in the
escrow account, are listed on line 1002
of the HUD statement. This amount is .
also a prepaid finance charge under
Regulation Z. .

l% a creditor is collecting the
settlement charges using aggregate
analysis the amount actually collected
may be less than the amount listed og
line 1002. Guidance has been requested
on what amount lenders should use as
the prepaid finance charge. since the
amount disclosed is not precisely the
amount collected. Various alternatives
have been considered to ensure as
accurate and uniform a disclosuro ns
possible. The proposed comment

probiems associated with dentifying
the amount of any single item i1n an
aggregate accounting analysis. Comment
is solicited on the use of the figure in
line 1002 as the amount for the prepad
finance charge for mortgage insurance
along with any other coneumftha shuft
1o aggregate accounting raises for
lenders under Regulation Z.

18(d) Finance Charge

Proposed commant 18{d)-2 states that
although there is no specific tolesance
for the amount financed. an error in that
ﬁgum—mumﬁm‘m emorna
finance charge is a component part
of the amount financed—doses not
violate the act or the regulation
provided the finance charge disclosed
under § 226.18(d) is within the
permissible tolerance provided in
footnote 41 of the regulation. The same
interpretation would apply to other
disclosures for which lﬂ regulation
provides no specific tolerance, such as
the total of payments.

Section 226.19-—Certain Residentral
Mortgage Transactions

19(b) Certain Variable-Rate Transactions
Paragraph 19{b)}(2)(vii)

Proposed comment 19(b){2)(v1i}—2
states that loans with more than cne
way to trigger negative amortiza’ion are
separate variable-rate loan programs
requiring disclosures under
§226.19(b){(2) (viii) and (x] to the extent
they vary from each other For exam ple,
a loan that provides for monthly interest
rate changes but only annual payment
changes, or automatic payment caps for
a set period of time, or an option for the
borrower to cap the amount of monthly
payments whenever the new payment
would exceed the old payment by more
than a certain margin, consists of three
separate variable-rate programs. Each
program may trigger negative
amortization. For the program that gives
the borrower an option to cap monthly
payments, the creditor must fully
disclose the rules relating to the
payment cap option, including the
effects of exercising it {such as negative
amartization nceurs and the pnncipal




S— o— m——— ——
balance will increase), except that the Appendix J—Aanual Rate  Supplement I--Official Statt =
disclosure in § 19(b}{2){vii) need notbe  Computations for Closed-end interpretations ‘
given for the option. Transactions §226.2 Defnhions and rules of
Section 226.22—Determination of the In the reference section, the 1981 oonstruciion.
Annual Percentage Rate ‘changes paragraph wouldbe vevisedto * * * + o
22(a) Accuracy of the Annual make a correction to the Paragro .
( tago Rate does dotmpermit Imdnonpit “’""”f&f’ * ‘\ph f{ax‘I'm} * | L
n use either .
Paragraph 22(a)(1) the 12-month or the 365-day unit period _ 8. Loans from employee savings plan.
12-month or the y unit peri
Comment 22(2)(1)-5 would be revised methods “in all cases” where the Some employee savings plans permit
to correct an erronecus footnote transaction term equals a whole number  Participants to borrow money up toa
reference. . of months, but only in a single-advancs, Iml W °fﬂ;‘i" w::unt
Section 226.23—Right of Rescission single-peyment transaction in which the administer the mco‘i‘” andu “dhbumen. |,t
, term is less than a yearand is equal to Pt and clistx ;
23(a) Consumer’s Right To Rescind a whole number of months. of funds. The plan (not the trust orthe
h 23{a)(1) trustes) is the creditor for purposes of
Paragraph 23(a III. Form of Comment Letters this regulation. Thus, unless®[Unless]
The right of rescission does not apply each participant’s account isan-
to residential mo: transactions. Comment letters should refer to individual P"plan and<d trust », such”
(See § 226.23(f)(1).) Comments 23(a)(1}- Docket No. R-0883, and, when possible, as an individual retirement account-d,
3 and ~4 would be revised to provide_ should use a standard courier the numerical tests should be applied to
further guidance on the right to rescind ~ with a type size of 10 or 12 characters the plan as a whole rather than to the
a transaction secured by a consumer’s per inch. This will enable the Board to i dividual accounts, even if the losn-
principal dwelling. Proposed comment  convert the text in machine-readable amount is determined by reference to
23(a)(1)-3 adds examples of transactions form through electronic scanning, and the balance in an individual account
that are and are not rescindable. will facilitate automated retrieval of and the ts are credited to the
Comment 23(a)(1)-4—which contains comments for review. Also, if individual account.
an exception to the “one principal accompanied by an originaldocument + +« & o o

dwelling” rule in comment 23(a)(1)-3—
would be revised to clarify that a credit
transaction secured by the equity in the
consumer’s current principal dwelling,
not by the new home, is subject to the
rescission requirements of § 226.23.

23(d) Effects of Rescission

Paragraph 23(d)(2)

Cansumers who rescind transactions
are refunded any fees that they paid to
obtain the loan. Comment 23{d)(2)-1
would be revised to clarify that broker
fees, although paid by the consumer to
a third party, must be refunded by the
vreditor to the consumer if the
consumer rescinds the transaction.

23(f) Exempt Transactions
Paragraph 23(f)(4)

Section 226.23(f)(2) exempts
refinancings by the original creditor, to
whom the obligation was originally
payable. (See definition of a creditor
under TILA in § 226.2(a}(17).) Comment
23(f)-4 would be revised to clarify that
in a merger, consolidation, or
acquisition, the successor institution is
considered the original creditor for
purposes of the exemption in
§ 226.23()(2). For example, if two
lending institutions merge, the resulting
institution is considered the original
creditor for refinancings of any mortgage
loans that were made by either of the
twao institutions. In refinancing

transactions, any creditor that is not the
original creditor for the obligation being
refinanced must deliver the general
rescission notice (model form H-8).
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in paper form, comments may be
submitted on 3¥2 inch or 5% inch
computer diskettes in any IBM-
compatible DOS-based format.

List of Subjects in 12 CFR Part 226

Advertising, Banks, banking,
Consumer protection, Credit, Federal
Reserve System, Mortgages, Reporting
and recardkesping requimmen{:'l'ruth
in lending.

Certain conventions have been used
to highlight the proposed revisions to
the regulation. New language is shown
inside bold-faced arrows, while
language that would be deleted is set off
with bold-faced brackets. Comments are
numbered to comply with new Federal
Register publication rules.

For the reasons set forth in the

preamble, the Board proposes to amend
12 CFR part 226 as follows:

PART 226-—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
continues to read as follows:

Aullmrily: 12 U.S.C. 3806. 15 11.5.C. 1604
and 1637(c){5).

Subpart A—General

- ] L) - *

2. In supplement [ to part 226, under
§ 226.2—Definitions and rules of
constritction, under Paragraph
2(a){17}{i)., paragraph 8. would be
revised to read os follows:

¢ 3.In Supplammé': to pa:;:ﬁw
226.4—Finance Charge, lowi
ame:lljd:gom:( v;t}u;le% be made: b
a. Under 4(a nition., paragra
1. and 3. would be revised; P
b. Under Paragraph 4{c){7).,
paragraph 1, would be revised and a
new h 2. would be added: and
C. ander :4)(31 Certain security
;Liﬁtex charges., paragraph 1. would be

The revisions and additions would
read as follows:

§226.4 Finance charge.
4(a) Definition

1. Charges in comparable cash
transactions. im)
uniformly in cash and credit
transactions are not finance charges. In
determining whether an item is a
finance charge, the creditor should
compare the credit transaction in
question with a similar cash transaction.
A creditor financing the sale of property
or services may compare charges with
those payable in a similar cash
transaction by the seller of the property
or service,

i< For example, the following.
items are not finance charges:

A.¥ Taxes, license fees, or
registration fees paid by both cash and
credit customers;

»B.<d Discounts that are available to
cash and credit customers, such as
quantity discounts:;

#C. 4 Discounts available to a
particular group of consumers hecause

—l_—*;
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they meet certain criteria, such as being
members of an orgenization or ha
accounts at a particular financial -
institution. This is the case even if an
individual must pay cash to obtain the
discount, provided credit customers
who are members of the group and don't
qualify for the discount pay no more
than the non-member cash customers.
tociat policy of
auto clu p, or o
insurance against latent defects offered
to or required of both cash and credit
customers for the same price.

P>ii.« In contrast, the following
items are finance charges:

P>(A) < inspection and handling fees
for the staged disbursement of
construction loan proceeds;

(B} Fees for preparing a Truth in
Lending disclosure statement P, if
permitted by law (for example, the Real
Estate Settlement Procedures Art
{RESPA) prohibits such charges in
certain transactions secured by real

property). .

P>(C)d Charges for a required
maintenance or service contract
imposed only in a credit transaction.

P>iii. <@ 1f the charge in a credit
transaction exceeds the charge imposed
in a comparable cash transaction, only
the difference is a finance charge. For
example:

P{A) 4 If an escrow agent is used in
both cash and credit sales of real estate
and the agent’s charge is $100 in a cash
transaction and $150 in a credit

transaction, only $50 is a finance
charge.
- - L ] - =

3. Charges by third parties. ™i. Third
party charges paid by the consumer are
not finance charges if the creditor does
not retain the charges or require the
service. For example:

A. A state or local tax on the credit
transaction paid by the consumer, even
if the tax is collected by the creditor;

-and

B. A fee for a courier charged by an
independent closing agent to send a
document to the title company or some
other party, provided that the creditor
bas not required the use of the courier.

ii. In contrast, third party charges are
finance charges (unless otherwise
excluded) if the creditor requires the
service as a condition of making the
Inan, even if the consumer can choose
the service provider. Examples are:

A. The cost of required mortgage
insurance, even §f the consumer is
allowed to choose the insurcr: and

B. A montgage broker fee when the use
of a broker is required, such as when a
ronsumer cannot get the same loan
terms and conditions directly through

o ffor o Opl.i‘hmlyby '
is o a joan for 8 percent

using a broker; otherwise, the

loan is offered at 9 percent). < [Charges
imposed on the consumer by someons
other than the creditor for services not
required by the creditor ave not finance
chnm:ieshngnhmdnmdouw

In contrast, im) on the
consumer by someone than the
creditor are finance (unless

" otherwise excluded] if the creditor

requires the services of the third party.
For example:

¢ A fee charged by a loan broker if the
consumer cannot obtain the same credit
terms from the creditor without using a
broker.

For example:

o A foe by a loan broker to s
consumer, provided the creditor does
not require the use of & broker {even if
the creditor knows of the Joan broker’s
involvement or compensates the
brokerA ). by other

* A taxim a state or
gowmmmf;-b&yd on the credit
transaction that is payable by the
consumer (even if the tax is collected by
the creditor). |

L L] L] - *

Paragraph 4(c)(7)

1. Real estate or residential mortgage
transaction charges. The list of charges
in § 226.4(c)(7) applies both to
res:dent:au:il: o mmons {which
may inctude, for example, the purchase
of a mobile home) and to other
transactions secured by real estate. The
fees are excluded from the finance
charge even if the services for which the
fees are imposed are performed by the
creditor’s employees rather than by a
third party. In addition, credit
fees include not only the cost of the
report itself, but also the cost of
verifying information in the report. If
lump sum is charged for several services
and includes a charge that is not
excludable, a portion of the total should
be allocated to that service and included
in the finance charge. »However, a<d
{A} charge for a lawyer’s attendance at
the closing or a charge for conducting
the closing (for example, by a title
company} is excluded from the finance
charge if the charge is primarily for
services related to items listed in
§ 226.4(c)(?) (for example, reviewing or
completing documents), even if other
incidental services such as explaining
various documents or disbursing funds
for the parties, are performed. P The
entire charge is excluded even though a
fee for the incidental services would be
a finance charge if it was imposed
separately. <@ In all cases, charges

exciuded under §2268.4(c})(7) must be
rossonsbile.

‘ assessed the foan

term. Theexcinsion in §228.4(c)(7) for

chage impoeed s el x|
availsble for fees to be assessed
periodically during the ioan Sesm. For

example, a fee to be asesssed at intervals
during a 30-poar loun (whether coflected

. atclosing or when the service is

rendered} for deteraining current tax
lien status or ficod insurance n
requirements is a finance charge.
contrast, whers such fses are y
solely in connection with the czaditor’s
initial decision to grant credit, the fess
are excluded from the finance chargs
under § 2268 4(c)}(7). 49

»* - - - -

4le) Certain Security Interest Charges

§226.4{e)}(1). €Examplesof
P-excludable<® Parcd

charges
{excludable from the finance
under § 226.4(e)(1) include]:
i< Charges i

statements, and similar documentsl>
that evidence the obligation between the
creditor and the consumer<@

P-ii. <l Stamps evidencing payment of
taxes on if the stamps are
required to file a security agreement on
the property; and

Piii. An'i tax on the
property if the payment of the tax is
required to file a security agrsement on
the property. <

[{Only sums actually paid to
officials are excludable under
§226.4(e)(1).]

Ld * - L 4 L

Subpart B—Open-End Credit

4. In Supplement [ to part 226, under
§ 226.5—~General Disclosure
Reguirements, under 5(b)1} Initial
disclosures., in 1., the first
and second sentences would be revised,

and a new paragraph 5. would be added
to read as follows:

- L] L] - -

§2265 General disciosure requirements.
] - L

5(b){1) initial Disclosures

1. Disclosure before the first
transaction. The rule that the initial
disclosure statement must be furnished
“before the first transaction™ requires
delivery of the initial disclosure
statement before the consumer becomes
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obligated on the plen. For example, the
inidnldiuclmmmuﬂbogiw:hfon
the consumer makes the first purchase
> {such as when consumers open credit
plans and make
contemparaneously at retail stores},
receives the first advance, or pays any
fees or charges under the plan other
than an application fee or refundable
membetsﬂipfee(ne below).* = *

5. Balance transfers. A creditor that
solicits the transfer by a consumer of
outstanding balances from an existing
account to a new open-end plan must
comply with § 226.6 before the
consumer authorizes the balance
transfer. Card issuers that are subject to
the requirements of § 226.5a may
establish procedures that comply with
both sections in a single disclosure
statement.

- ] - L] -

5. In Supplement [ to part 226, under
§ 226.6—Initial disclosure statement,
under 6/b} Other charges., paragraph 1
would be revised to read as follows:

- - - - -

§226.6 mitial disclosure

6(b) Other Charges

1. General; examples of other charges.
Under § 226.6(b), significant charges
related to the plan (that are not finance
charges) must also be disclosed. For
example:

~i.«d Late payment and over-the-
credit-limit charges.

P>ii. <l Fees for providing
documentary evidence of transactions
requested under § 226.13 (billing error
resolution).

P>iji.« Charges imposed in
connection with real estate transactions
such as title, appraisal, and credit report
fees. (See §226.4(c)(7).)

P>iv. < A tax imposed on the credit
transaction by a state or other
governmental body, such asa
documentary stamp tax on cash
advances. {See the commentary to
§ 226.4(a).)

P>y <l Membership or participation
fees for a package of services that
includes an open-end credit feature,
unless the fee is required whether or not
the open-end credit festure is included.
For example, a membership fee to join
a credit union would not be an “‘other
charge,” even if membership is required
to apply for credit.

P-vi.«d Automated teller machine
(ATM) charges described in comment
4(a)-5 that are not finance charges.

Povii. imposed for the
termination of an open-end credit
plan. <« .
L ] - L] - L 4 -

6. In Supplement 1 to part 226, under
26.12—Special credit card provisions,
under 12{b} Liability of cardholder for
unauthorized use., new paragraphs 2.
and 3. would be added 10 read as
follows:

- L ] &* L] -

§226.12 Special credit card provisions.

12(b) Liability of Cardholder for
Unauthorized Use

2. Impasing liability. A card issuer
is not required to impose lability on a
cardholder for the unauthorized use of
a credit card; if the card issuer does not
seek to impose liability, the issuer need
not conduct any investigation of the
cardholder’s claim.

3. Reasonable investigation. If a card
issuer seeks to impose Liability when a
claim of unauthorized use is made by a
cardholder, the card issuer must
conduct a reasonable investigation of
the claim. In conducting its
investigation, the card issuer may
reasonably request the cardholder's
cooperation, but the card issuer may not
automatically deny a claim based solely
on the cardholder’s failure or refusal to
comply with a particular request. The
steps necessary for investigating claims
may differ, but actions such as the
following represent steps that a card
issuer may take, as appropriate, in
conducting a reasonable investigation:

i. Reviewing the types or amounts of
purchases made in relation to the
cardholder’s previous purchasing
pattern.

ii. Reviewing where the purchases
were delivered in relation to the
cardholder’s residence or place of
business.

iii. Reviewing where the purchases
were made in relation to where the
cardholder resides or has normally
shopped.

iv. Comparing any signature on credit
slips for the purchases to the signature
of the cardholder or an authorized user
in the card issuer’s records including
other credit slips.

v. Requesting a written, signed
statement from the cardholder or
authorized user.

vi. Advising the cardholder that an
appearance may be required in a court
action against the person who allegedly
used tg:q card without luﬂ:m-ityii

vit. uesting a copy of a ce
repont, if one wnass filed. - po

] L) * * L]

7. In Supplemaeat 1 to part 226, under
§ 228.15—Hight of rescission, the
fol lm%bmﬂ)hw
a 15{a)1).,in
O P o

" b. Under Paragraph 15(a)(1).,
paragraph 6. be revised; and

<. Under Paragraph 15{d)2)., in
B:ngnph 1., the third sentence would

The additions and revisions
read as follows: .

§226.15 Right of Rescisgion.

Paragraph 15{a)1)

5.Pﬁnci{:ldming‘.' * *Whensa
consumer buys

orbuilds & new dwelling

that will become the consumer’s :
principal dwelling within one yoer or
upon com; n of construction. the.
prin. ‘p-ldm}l.ihg[ﬁhm];?‘k ‘
pnncy i
secures the open-end credit line. D>in .
new a ial mertgage
transaction and is not rescindable. For
example, if a consumer whose principal
dwelling is cusrently A builds B, to be
occupied by the consumer upon :
completion of construction, an advance
on an open-end lins to finance B and
secured by B is a residential morigage
transaction. @ * * *

6. Special rule for principal dwelling
cal a new princi] 2
(any>a-< credit plan or extension
P>that is subject to Regulation Z and
is“d secured by the equity in the
consumer's current principal dwelling
{for example, an advance to be used as
a bridge loan) is still subject to the right
of rescission. ™ For example. if a
consumer whose principal dwelling is
currently A builds B, to be occupied by
themnsumeruronmmpleﬁonof
construction, a loan to finance B and
secured by A is subject to the right of
rescission. But a credit transaction
secured by both A and B is a residential

- - L - -

Paragraph 15(d)2)

1. Refunds to consumer. * * * “Any
amount” includes finance
already accrued, as well as other charges
such as B> broker fees,«d application
and commitment fees <@ or fees for a
title search or appraisal, whether paid to
the creditor, pmdp directly to a third

R
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party, or passed on from the creditorto  future event, the creditor indicate variable-rate foature. For exsmple, in a
the third party. * * * thnthodhclnunullnn:.t,hnm varisble-rate transaction with an
* 2 e o wigioec:r;%:mlnﬂm hich m::mmmu ;

8. In Supplement I to part 226, under V. conditions under w| -rate transaction, the disclosures -
§ 226.16—Advertising, under 16(d) a demand foature may be exercised. For  may include an example illustrating the
Additional Requirements for Home example, in a loan todemand effects on the payment terms of an
Equity Plans, 8 new ph 7. wouid after five the disclosures may increase resulting from conversion in
benddodtomdasgllmgz mﬂ;th-tth:nlgnmllhmm-ble nddiﬂontothemmphﬂhuuﬁi:gt;:
- - - - : on demand ve yelrs. increase multing from dlm

' P>v. < An explanation of the $ of  jndex .
$226.18 Advertising. pronouns or other references to P>xiii.«@ The disclosures set forth
* e e e wﬁmmmﬁ:{w 1o, under §226.18(f)(1) for varisble-rate
may s trinsactions subject .18(f)(2
:1 6(d) t}ddiﬁog"ﬂ Requirements for to the customer and ‘we’ refers to the Pxiv. A m.m:ts 3:&,, ,..).'mt

ome Equity Plans creditor.” 1 3 .

- - - » - ’vi.ﬂlnstmetionslotheu'editmor ;uﬁnsm‘ﬁjw‘mmo‘fy%mm

»-7. Balioon payment. In programs ~ its mpm“ the use of & multiple- 1 opg e the res cbligation on
where a balloon payment will occur if purpose Foron:z:pk.the . its original terms. '
only the minimum payments under the dxscl.osnm"may stats, “Check box if Pxv. A late-payment fee disclosure
plan are made, the advertisement must ‘Pgh@h P> th under § 226.16(1) on a single payment
state that a balloon payment will result. A statement that the loan. <@

{See comment 5h(d)(5)(ii)-3 regarding  borrower may pay a minimum finance 2™ v e .

disclosure requirements for a balloon charge upan prepayment in a simple-

payment. )« interest transaction. For example, when Paragraph 17(c}{4)

. s e s . _statehwprohibjtspendﬁu,btnwoﬁ * ¢ e e o«
allow a minimum finance charge in .

9. In Supplement I to part 226, under R 84. Relation 1o prepaid finance
§226.17—General disclosure evenl t&mg’l _cnd:l tos nl:;y charges. Prepaid finance paid
requiremnents, the foll . stating, “You may be osure prior to or at closing may not be treated
amendments would be made: ating. “You may be charged a as the first payment period on a loan.

a. Under Paragraph 17{a)(1)., minimum finance charge. , Thus, creditors may not disregard an

) ®>-viii.«d A brief reference to negative | .
paragraph 5. would be revised: ization in varigble- in disclosing such fnance .

b. Under Paragraph 17(c{¢)..anew  amortization F v I:“’ the chuge;_ﬁ
paragraph 4 would be added; and transactions. For example, in A = s+ a2 s

c. Under 17(f} Early disclosures.. variable-rate disclosure, the creditor
paragraph 1. would be revised. may include a short statement such as 17(f} Early Disclosures

e revisions and additions would Unpaid interest will be added to 1. Change in rate®or other terms <@
read as follows: D a.pal (Sea the commentary to [No redisclosure] P>Redisclosured i
- - - : &* § 226' 18(”(‘)(‘")‘) o B l’
B>ix. <@ A brief caption identifying the required for changes that occur between

Subpart C—Closed-end Credit disclosures. For example. the o time disclosures are made and
disclosures may bear a general title such Consummation, funless] <@ the

§226.17 General disclosure requirements.  as ““Federal Truth in Lending annual percentage rate in the

LA B S Disclosures" or a descriptive title such consummated transection exceeds the
as “Real Estate Loan Disclosures.” limits prescribed in section 226. 22(a)

Parograph 17(a)(1) Px. <l A statement that a due-on-sale (Ve of 1 percentage point in regular

A A L clause or other conditions on transactions and V4 of 1 percentage

5. Directlv related. The segregated assumption are contained in the loan Elm in irregular transactions). .
disclosures may. at the creditor's option. document. For example, the disclosure Redisclosure is also required. even if
include any information that is directly  given under §226.18(q) may state, the APR is within the tted

related to those disclosures. Directly
relation information includes, for
example, the following:

B>i. <@ A description of a grace period
after which a late payment charge will
be imposed. For example, the disclosure
given under § 226.18(1) may state that a
late charge will apply to “any payment
received more than 15 days afier the due
date.”

B>ii.« A statement that the
transaction is not secured: For example,
the creditor may add a category labelled
“unsecured” or “not secured" to the
security interest disclosures given under
§226.18(m).

>iii. @ The basis for auy estimates
used in making disclosures. For
example, if the maturity date of a Joan
depends solely on the eccurrence of

**Someone buying your home may,
subject to conditions in the due-on-sale
clause contained in the loan document.
assume the remainder of the mortgage

on the original terms.”

Pxxﬂgl]fn a state or Federa) law
prohibits prepayment penalties and
excludes the charging of interest after
prepayment from coverage as a penalty,
a statement that the borrower may have
to pay interest for some period after
Prepayment in full. The disclosure
given t;ndel} §226.18(k) may s:ate. for
example. “If you prepay your loan on
other than the regular installment date.
you may be assessed interest charges
until the end of the month.”

P>xii.< More than one hypothetical
example under § 226.18(f)(1)(iv) in
transactions with more than one

tolerance, if the disclosures were not
based on estimates in accordance with
section 226.17(c}(2) and labelled as
such. < To illustrate:

i« if disclosures are made in a
regular transaction on July 1, the
transaction is consummated on July 15,
and the artual annual percentage varies
by more than 44 of 1 Ppercentage point
from the disclosed annual pemenufe
rate, the creditor must either redisclose
the changed terms or furnish a complete
set of new disclosures before
consummation. Redisclosure is required
even if the disclosures made on July 1
are based on estimates and marked as
such; and

®ii. If disclosures are made on
January 15, the transaction is
consummated on February 10, and the
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finance charge incressed by $35but the  §208.10 ﬁb“*-‘ secured by the new dwelling isa

disclosed mieis

' residential mortgage transaction sad is
mbm humt St mmwhoub o u
?hmuﬁ?szﬁma)nd Pazagraph 19(bN2)vii) currently A builds B, to be by
ootnote 41 . £ 8B @
. - . . Pﬂ- nuze-}m."mﬁ' N ;Man' MMM mmmm uction, :Pn mmpmto
5 ;:.fl;’ S“Wmo}'d:‘s’dl’::ufggd” provide for more than one way to trigger ﬁmncem.i d antinnl.rmmge mb’mn. mi' m’ -
following amendments would be made: :mwmm i
a. Under Paragraph 18(cj{1)iv])..a 4. Special rule for principal dwelling
2 would be added; and (Sos the
ne:pamph wou +an commentary to § 226.106K2) and When the consumer is acquiring of
Under 18(d} Finance charge., 226.19(b){3} for a discussion on the mnsm::? a new principal dwelling,
paragraph 2 would be revised. definition of variable-rate loan programs  [any] loan B(subject to .
The additions and revisions would and the format for disclosure.} If a Regulation Z)«l secured by the equity in
read as follows: consumer is given the opticr to the consumer’s currest principsl
L monthly payments that may result in  dwelling (for example, a bridge Joan} is
negative amortization, the creditor must  still subject to the of rescission
$226.18 Content of disciosures. fully discloss the rules relating to the frogardless of the of that loan)
x = = e = ophon.mdmu:linglheeﬁwllf Dll'u::lampln a:lumuv:m
; exercising (such as negative  princi currently A builds
famgfaph :a‘c)(_mw)_ ammﬁnﬂonmndtb B, to be occupied by the consumer upon
> i . principal loen balance will increase}; completion of construction, a
2. Prepaid martgoge insurance however, the disclosure in construction loan to finance B and
premiums. RESPA requires creditors to  § 226.19(b}{2}{viif) need not be mhAumnhlﬁld
give consumers a settlement ststement  provided. @* * * rescission. But a credit transection
d:sclonngloﬂ::mm&mth T ucumdhyhothnmt:nndl:‘lndm
mortgage transactions. Included oo 12.In Su plemenllto 226, under morigage transaction not
ghemwmm:w 22 zz—%ﬂmmw rescindable. <
settlement, which are prepaid finance mﬁ paragraph ?‘EE"’" reference
charges. In calculating the total amount tofqomte"m"ismmdtorud Paragraph 23{dX2]

of prepaid finance charges, creditors
should use the amount for mortgage
insurance that is listed on the lins for

mortgage insurance on the settlement
statement, without adjustment, even if
the actual amount collected at
settlement varies because of RESPA’s
escrow accounting rules. <€

18{d) Finance Charge

2 Tolerance. A tolerance for the
finance charge is provided in footnote
41 P of this part. When a miscalculation
of the amousnt financed. or of some other
numerical disclosure for which the
regulation provides no specific
tolerance. t‘;culls from an esror in a
finance charge that canstitutes a part of
that amount, the miscalculated amount
financed or other numerical disclosure
does not violate the act or the regulation
if the ﬁnmuchnpduchndnnder
§226.18(d) is within the
tolerance under footnote 41 of this
part<d,

t1. In Suppiement | to past 226, under
§ 226.19—Certain residential mortgage
under

and variable-rate tronsoctions,
Paragraph 19(bj{2){vii}., in mlph 2,
three new sentences are added

following the second sentence to read as
follows:
L » » - -

*45d".

13. In Supplement I 10 part 226, under
§ 226.23—Right of Rescission, the
foll mmdm?h"wkhm

Paragra) a1l in
paragmpha the fourth sentence is
mnsodmdtwomumnesm
added following the fourth sentence;

hUndeernpuprﬂaNﬂ

panﬂ-nph is revised;
c. Under Pumynph za{d)(z).,
paragraph 1., the third sentence is
revised; and
d Under 23(f7 Exempt transactions.,
4., two new sentences are
added followmg the first sentence, and
anewuntencemaddedaltheendof
the
mmons and additions would
read as follows:

§226.23 Right of rescission.

- - * -

Paragraph 23fa){1}

3. Principal dwelling. * * * When a
consumer buys or buil.Is a new dwelling
that will become the consumer’s
principal dwelling within one year or
upon completion of construction, the
new dwel is considered the
principal dwelling [when] P>if@ it
secures the acquisition or construction
loan. I>In that case, the transaction

1t Refunds io consumer. * * * “Any
amount™ includes finance charges
already accrued, as well as other cherges
such as ®>broker fees, <@ application
and commitment feed™ <@ or foes for a
title search or sppraisal, whether peid to
the creditar, paid directly to & third
party, or passed on from the creditor to
the third party. * * *

* - - L] »

23(f) Exempt Transactions

4. New advances. * * *PThe
creditor to whom the obligation was
initially made payable is the original
creditor In a merger, consolidation, or
acquisition, the institution is
considered the original creditor for
purposes of the exemption in
§226.23(f)(2). 4" * *PIn
transactions, any creditor that was nat
the original creditor for the obligation
being refinanced must deliver the
general rescission notice (model form
H-8).«¢

* - - * -

14. In Supplement 1 to part 226, under
Appendix ], under the subhesding
References. under 1581 changes:, the
second sentence would be revised to
read as follows:
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A ix fJ—Annual Percen Rate
Conmpl:ldhﬂonn for Cloud-Endh”Crodil
Transactions

- ] * L ] *
References
* L ] - » L ]

1981 changes: * * * Paragraph
(b)(5)(vi) has been revised to permit
creditors ®=in single-advance, single-
payment transactions in which the term
is less than a year and is equal to a
whole number of months+d [in ali cases
where the transaction tenm equals a
whole number of months}, to use either
the 12-month method or the 365-day -
method to compute the number of unit-
periods per year.

By order of the Board of Gavernors of the
Federal Reserve System, acting through the

Secretary of the Board under delegated
authority, December 8, 1994.

William W. Wiles,

Secretary of the Board.

[FR Doc. 94-30606 Filed 12-13~94: 8:45 am|
BULLING CODE 8210-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 35 and 36

Section 4{(c) Contract Market
Transactions; Swap Agreements .

AGENCY: Commodity Futures Trading
Commission.

ACTION: Extension of comment period.

SUMMARY: On October 28, 1994, the
Commission published in the Federal

ister a notice proposing rules in a
new Part 36 which would permit certain
contract market transactions meeting
specified criteria to trade pursuant to an
exemption from certain requirements of
the Commodity Exchange Act and
Commission regulations. The notice also
seeks cornment on whether Part 35
(Exemption of Swap Agreements)
should be amended to include stand-
alone prohibitions of fraud and price
manipulation similar to those being
proposed in new Part 36, and whether
the proposed requirements for eligible
participants in new Part 36 should be
applied to the Commission’s previously-
granted exemptions, including the
exemption for swap agreements in Part
35. 59 FR 54139.

The applicable comment period
expires on December 12, 1994. The
Commission has received a number of
requests for an extension of the
comment period, particularly with

to amendments to Part 35. In
order to ensure that all interested parties
have an opportunity to submit

meaningful comments, the Commission
has determined to extend the period for
public comment concerning only those
issues involving swap sgreements. This
extension would not affect the closing
date for commenting on proposed Part
36.
DATES: Written comments concerning
swap agreements must be received by
the Commission by the close of business
on January 31, 1995, .
ADORESSES: Corpments should be sent to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, 2033 K
Street, NW., Washington, DC 20581.
Reference should be made to section
4(c) contract market transactions and/or
swap agreements,
FOR FURTHER INFORMATION CONTACT:
Ellyn S. Roth, Attorney. Office of the
General Counsel, Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington DC 20581. Telephone:
{2062) 254-9880.

Issued in Washington, DC, this 8th day of
December, 1994, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 84-30690 Filed 12-13-54; 8:45 am]
BILLING CODE §361-01-

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 53 and 301

(EE-48-00)
RIN 1545-A077

Political Expenditures by Section
501(c)(3) Organizations

AGENCY: Internal Revenue Service (IRS},
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
Proposed regulations regarding excise
taxes, accelerated tax assessments, and
injunctions imposed for certdin political
expenditures made by organ;zations that
(without regard to any political
expenditure) would be described in
section 501{c)(3) and exempt from
taxation under section 501(a). These
sanctions were enacted as part of the
Revenue Act of 1987

DATES: Written comments and requests
for a public hearing must be received by
Mmﬂ 14, 1995

ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R (EE~48~90), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered

between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:T:R (EE—48-90),
Courier’s Desk, Interpal Revenue -
Service, 1111 Constitution Avenue NW.,
Washingtor, DC.

FOR FURTHER INFORMATION CONTACT:
Cynthia Morton or Paul Accettura, (202)
622~6070 (not a toll-free number).

SUPPLEMENTARY iNFORMATION:
Background .

This document provides proposed
amendments to the Income Tax
Regulations to supply rules under
sections 4955, 6852, and 7409 of the
Internal Revenue Code of 1986 (Code).
Sections 4955, 6852, and 7409 were
enacted by the Omnibus Budget
Reconciliation Act of 1887 (OBRA),
Public Law 100-203.

In addition, proposed amendments
were made to regulations under othet
sections in order to reflect the effects of
sections 4955, 6852, and 7409, Proposed
amendments were made to the
following regulations sections:
§§1.6091-2, 53.4963-1, 53.6011-1,
53.6071-1, §3.6091-1, 301.6211-1,
301.6212~1, 301.6213-1, 301.6861-1 ’
301.6863~1, 301.6863-2, 301.74221,
and 301.7611-1.

These regulations will be effective
upon publication of the final regulations
in the Federal Register.

Explanation of Provisions

Section 501(a) exempts from income
tax any organization described in
section 501{c). Section 501(c)(3)
describes organizations that are
organized and operated exclusively for
charitable purposes. An organization is
not described in section 501(c)(3) if it
participates or intervenes in any
political campaign on behalf of (or in
opposition to) any candidate for public
office (political intervention).

Before sections 4955, 6852, and 7409
were enacted in 1987, revocation of the
recognition of exemption was the sole
sanction available against political
intervention by public charities. In
contrast, private foundations have been
subject since 1969 to the section 4945
excise tax on taxable expenditures such
as political expenditures. The sanctions
in sections 4955, 6852, and 7408 apply
to all organizations described in sectian
501(c)(3) (public charities and private
foundations).

Congress enacted sections 4955, 6852
and 7409 because it determined that
revocation of exemption was not a
sufficient sanction to enforce effactively
the prohibition on political intervention
by section 501(c)(3) organizations. For
example, if an organization engaged in
significant, uncorrected political
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intervention, revocation could be incurved by & section 501(c)(3) expenditure is a political expenditure
ineffective as @ or wbim orintervens and when the agresment is willfu and
particularly if - used all mmmul of any without reasonable cause. ‘
gmma;i:omﬁmmm:;d ofthhﬁmh lny:-dmm D.hdﬁmﬂcﬁ;ggg‘rmmm
hand, if an organizstion made a small,  thet would cause an orgs thet of on 4 axes
unintentional political expenditureand  makes the expenditure to be classified The proposed section 4955
subsequently adopted procedures to as an action i by reason of follow the history
assure no similar future expenditures § 1.501(c)(3)-1(c)3}(iif) is & - in that an initial tax undes
(particularly if the responsible managers ture. Section 1.501{c){3}- section 4855(s) will be shated, refumded,
left the organization), the revocation 1(c)(3)(iii) defines condidate for pubdic  or not assessed if the organization or an
was also ineffective because it was office and provides that establishes 10 the
considered a disproportionate penalty  intervention can be direct oz indirect. satisfaction of the IRS thiet the political
" Saction 4355 was meadeled on th itieal expenditarss fachadios cntein. Bt o toat ok ol

oh 4955 was on the i certain .
section 4945 emsc(w;b;:x on poliu'cal) .:;o nd of Uz that o;“ md:ﬁ: the po

j expenditures, lormed primarily e . "
according 1o the legislative history. promoting a person’s candidacy, or used  E. Correction of Political Expenditures
while sections 6852 and 7409 provide  primarily for that l'{ad and Under Section 4955
new sanctions against flagrant political  effectively contro) r}ﬂ:ﬂmdidm As notad above, the excise taxes
expenditures and flagrant political The regulations follow the provided in section 4955 follow the
intervention, respectively. Section 4955 legislative history by providing that two-tiered approach of the taxas on
pmviduntwo-u.eredmsew.(onthe whether the primary purpose of en taxable expenditures by
political dituzes of a section organization is promoting an foundations provided in section 4945.
501(c)(3) organization and on the individual's candidacy or g:pu:ﬁn Thus, section 4855 initial taxes
agreement of its managers tomake the  candidacy depends upon -and st moderate rates, to be followed by '
expenditures. Section 6852 allows the  circumstances such as whether the more severe taxes if the political
immediate assessment of section 4955  surveys, studies, and other materials expenditure in on is not corrected
taxes and income taxes against a section prepared by the erganizetion are made within a p Correctios
501(c){3)} organization in the of available only to one candidate or are of a political , a8 defined in
flagrant political expenditures by the made available to the general public, séction 4855(f)(3), requires recovery of
organization. Section 7409 enablesthe  and whether the organization fays for e expenditure to the extert lo.
Service to seek an injunction against  speeches and travel expenses foronly 43 roposed regulations, fo the
further political itures by a one individual or for several persons. tions under section 4845, provide
501(c)(3) organizstion after flagrant The proposed regulations provide that 2 = organization is mot l'llll'll!d to
political intervention by the an organization is considered as initiate legal action to recover an
organization. effectively controlled by a candidate or nditure if the action would in all

" The proposed regulations address the  prospective candidate only if the exrgteuhility not result in the satisfaction

following issues: individual has a continuing, substantial !,’; execution on a judgmerit.

. . L. involvement in the day-to-day
g' Political Intervenﬂon'Prqm'bman Jor operations or management of the F. Procedures for Taxation Under
Uincat}‘t:,r'esg 1(c)(3) Organization organization. Section 6852

Consistent with the legislative history,

the proposed regulations under section
4955 provide that the excise taxes
imposed by section 4955 do not affect
the substantive standards for tax
exemption under section 501{c)(3),
under which an organization is
described in section 501(c)3) only if it
does not participate or intervene in any
political campaign on behaif of any
candidate for public office. Revocation
is generally a sepazate issue from the
application of sections 4955, 6852, and
7469, and is not governed by the
proposed regulations. Therefore,
seclions 4955, 6852, and 7409 may be
employed independent of the presence
or absence of revocaliolr;dproceedingl.
except for the accelerated assessment of
income tax under section 6852.

B. Amplification of Political
Expenditure Definition

Section 4955(d) providus two
definitions of political expenditures.
One definition covers amounts paid or

C. Imposition of Initial Taxes on
Organization Manager Under Section
4955

Consistent with the intention
expressed in the legislative history that
section 4955 be applied in a similar
manner to section 4945 (regarding
excise taxes for political expenditures),
the proposed section 4955 regulstions
follow the section 4945 regulations in
providing guidance on the first tier tax
on organization managers. Under
section 4955(a)(2), there is a first tier tax
imposed on the agreement of any
organization manager to the making of
any expenditure, knowing that it is a
political expenditure, unless such
agreement is not willful and is due to
reasonable cause. The proposed section
4955 regulations follow the saction 4945
regulations in specifying the type of
organization managers and the type of
agreeinent covered by the statute. The
proposed section 4955 regulations slso
explain how to determine when an
organization manager knows an

Section 6852 provides for accelerated
assessment of incomas taxes and section
4955 excise taxes in cases in which a
section 501(cK3) organization makes
political tures that constitute »
flagrant violation of the prohibition
against making such expenditures. The
accelerated assessment provisions
authorize the to make an
immediate determination and
assessment of taxes payable. Any
income taxes assessed under section
6852 are computed as if the taxpayer's
taxable year ended on the date of the
determination.

The pro regulations prescribe
pmdurm followed in making an
accelerated assessment under section
6852. The regulations provide that such
an assessment must be authorized by
the District Director. In addition, the
regulations provide that an ization
cannat be subject to an accelerated
assessment of income taxes under
section 6852 unless the zation
makes political expenditures that result
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in revocation of the 's tax
exemption under section 501{s).

The proposed regulations require a
taxpayer subject to an assessment under
section 6852 to pay the amount assessed
within 10 days after the District Director
sends the notice and demand for
immediate payment. Finally, the
regulations provide that cases involving
assessments under section 6852 are not
cases in which the collection of tax is
in jeopardy. Therefare, an assessment
under section 6852 does not suspend
the normal collection procedures.

G. Procedures for Seeking an Injunction
Under Section 7409

The proposed regulations under
section 7409 provide procedures for the
IRS 10 use in seeking an injunction
against further political expenditures by
a section 501(c(3) organization that has
flagrantly participated in, or intervened
in any political campaign on behalf of
(or in opposition to) any candidate for
public office (flagrant political
intervention). The procedural
framework for seeking an injunction
consists of a letter from the Assistant
Commissioner (Employee Plans and
Exempt Organizations) to the
vrganization notifying it of the Service's
intention to seek an injunction if the
flagrant intervention does not stop or
the charge is not refuted, a 10-day
period for the organization to respond to
the letter, and the personal
determination by the Commissioner
regarding whether to seek an injunction.
The power given to the Commissioner
cannot be delegated.

Special Analysis

It has been determined that this notice
of praposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and.
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant 1o
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking wiil be submitted to the
Chief Counsel for Advocacy of the Smal!
Business Administration for comment
on its impact on small business.

{’omments and Requests for a Public
Hearing

Before these propused regulations are
adopted as final regnlations,
<onsideration will be given 1o any
writlen comments (preferably a signed
original and eight (8) copies) that are

submitted timely to the IRS, All .
inspection sad copying A P
inspection A
heqﬂngmyhmdglf
in writing by « person that y
submits written mmnu.l!arlh
hearing is scheduled, notice of the date,
time, and place for the will be
published in the Federal Register.
Drafting Information

The principal suthor of these
regulations is Cynthia D. Morton, Office
of Associate Chief Counsel (Employes
Benefits and Organizations).
Howevar, other personnel from the IRS
and Treasury Department participated
in their development.
List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,

Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments o the
Regulations

Accordingly, 26 CFR parts 1, 53, and
301 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 US.C. 7805 * = *

Par. 2. Section 1.6091-2 is amended
by adding paragraph (g) to read as
follows:

§1.6091-2 Piace for filing income tax
retums.

* . [ ] ~ *

{g) Returns of persons subject to a
termination assessment.
Notwithstanding paragraph (c) of this
section, income tax returns of persons
with respect to whom an income tax
assessment was made under section
6852(a) with respect to the taxable year
must be filed with the district director
as provided in paragraphs {a) and (b) of
this section.

PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

Par. 3, The authority citation for part
53 continues to read as follows:

Autherity: 3 U.S.C. 7905,

Par. 4. Soction 53.4955-1 is added
under subpart K to read as follows:

standards
for exeenption undar ssction 501{c)3).
The excise taxes by saction
4955 do not affiect

for tax under

section 501{c)(3), under which en
organization is described in section
501(cX3) only if it does not participute
or intervene in sny political
mfxﬁ behalf of any candidate for public
office. :

organization managers—{1) In general.
The excise tax under section 4955{a)(2)
ofthelnter:talkevanue(:odoonlln
agreement of any organization manager
to the making of a political

by a section 501{c)X3) tion is
imy only in cases

1) A tax is imposed by section
4955(a)(1):

{ii) The manager knows
that the expenditure to which the
manager agrees is a political
expenditure; and

1ii) The agreement is willful and is
nmdmtomsonnbleegna.

agers
covered—{i} In . The tax under
section 4955(a)(2) is imposed only on
thoss organization managers who are
authorized to approve, or o exercise
discretion in recomiending approval
of, the making of the expenditure by the
organization and on those oiganization
managers who are members of a group
(such as the organization’s board of
directors or trustees) which is so
authorized.

{ii) Officer. For purposes of section
4955(B(2)(A), a person is an officer of an
o, al)ii'lz'li’l.ion if— bicall

A t person is specifically so
designated under the certificate of
incorporation, bylaws, or other
constitutive documents of the
"{5) That porson segularl

B t person regularly exercises
general authority to make administrative
or policy decisions on behalf of the
organization. Independent contractors,
acting in a capacity as attorneys,
accountants, and investment managers
and advisors, are not officers.

(iil) Empioyee. For p of
section 4955()(2}(B), an individual
rendering services to an organization is
an employee of the organization only if
that individual is an employee within
the meaning of section 3121(2}2).

(3} Type of agreement required. An
organization man to the
making of a political expenditure if the
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manager manifests approval of the
expenditure which iri:ufﬂcicnt to
constitute an exercise of the
organization manager's authority to
approve, ar to exercise on in
recommending approval of, the making
of the expenditure by the organization.
The manifestation of approval need not
be the final or decisive approval on
behalf of the organization.

(4) Knowing—{i) General rule. For
purposes of section 4955, an
organization manager is considered to
have agreed to an expenditure knowing
P}mt it is a political expenditure only

1=

(A) The manager has actual
knowledge of sufficient facts so that,
based solely upon these facts, the
expenditure would be a political
expenditure;

) The W?r is aware that such an
expenditure under these circumstances
may violate the provisions of federal tax
I“; governing political expenditures;

an

(C) The mansger negligently fails to
make reasonable attempts to ascertain
whether the expenditure is a political
expenditure, or the manager is aware
that it is a political expenditure.

(ii) Amplification of general rule. For
purposes of section 4955, knowing does
not mean having reason to know.
However, evidence tending to show that
an organization manager has reason to
know of a particular fact or particular
tule is relevant in determining whether
the manager had actual knowledge of
the fact or rule. Thus, for example,
evidence tending to show that an
organization manager has reason to
know of sufficient facts so that, based
solely upon those facts, an expenditure
would be a political expenditure is
relevant in determining whether the
manager has actual knowledge of the
facts.

(5) Wiliful. An organization manager's
agreement to a political expenditure is
willful if it is voluntary, conscious, and
intentional. No motive to avoid the
restrictions of the law or the incurrence
of any tax is necessary to make an
agreement willful. However, an
organization manager’s agreement to a
political expenditure is not willful if the
manager does not know that it is a
political expenditure.

(6) Due to reasonable cause. An
organization manager’s actions are due
to reasonable cause if the manager has
exercised his or her responsibility on
behalf of the orgenization with ordinary
business care and prudence.

(7) Advice of counsel. An organization
manager's agreement to an expenditure
is ordinarily not considered knowing or
willful and is ordinarily considered due

to reasonable cause if the manager, after
full disclosure of the factual situation to
legal counsel (including house counsel),
relies on the advice of counsel
expressed in a reasoned written legal
opinion that an expenditure is not a
political expenditure unrder section
4955 (or that expenditures conforming
to certain guidelines are not political
expenditures). For this purpose, a
written legal opinion is considered
reasoned even if it reaches a conclusion
which is subsequently determined to be
incorrect, a0 long as the opinion
addresses itself to the facts and
applicable law. A written legal ?ipinion
is not considered reasoned if it does
nothing more than recite the facts and
express a conclusion. However, the
absence of advice of counsel with
respect to an expenditure does not, by
itsell, give rise to any i:'i;l;r:‘?co &aﬁ an
organization man to the
making of the oxpaeaglitura knowingly,
willfully, or without reasonable cause.

(8) Cross reference. For provisions
relating to the burden of proof in cases
involving the issue of whether an
organization manager has knowingly
agreed to the making of a political
exPonditure, see section 7454(b).

<) Ampilification of political
expenditure definition—{1) General
rule. Any éxpenditure that would cause
an organization that makes the
expenditure to be classified as an action
organization by reason of § 1.501(c)(3)-
1(c){3)(iii) is a political expenditure
within the meaning of section
4955(d)(1).

{2) Other political expenditures—{i)
For purposes of section 4955(d)(2), an
organization is effectively controlled by
a candidate or prospactive candidate
only if the individual has a continuing,
substantial involvement in the day-to-
day operations or management of the
organization. An organization is not
effectively controlled by a candidate or
a prospective candidate merely because
it is affiliated with the candidate, or
merely because the candidate knows the
directors, officers, or employees of the
organization. The effectively controlled
test is not met merely because the
organization carries on its research,
study, or other educational activities
with respect to subject matter or issues
in which the individual is interested or
with which the individual is associated.

(ii) For purposes of section 4955(d})(2),
a determination of whether the primary
purpose of an organization is promoting
the candidacy or prospective candidacy
of an individual for public office is
made on the basis of all the facts and
circumstances. The factors to be
considered include whether the surveys,
studies, materials, etc. prepared by the

organization are made available only to
the candidate or are made available to
the general public; and whether the
organization pays for speeches and
travel expenses for only one individual,
or for speeches or travel expenses of
soveral persons. The fact that a
candidate or prospective candidate
utilizes studies, papers, materials, etc.,

- prepared by the organization (such as in

a speech by the candidate) is not tg be
considered as h: factor indicatfing t the
organization has a purpose of promoting
the candidacy or ve candi

o o e
papers, materials, etc. are not made
available only to that individual.

(iif) Expenditures for voter
registration, voter turnout, or voter
education constitute other expenses,
treated as political expenditures by
reason of section 4955(d)(2)(E), only if
the expenditures violate the prohibition
on political activity provided in section
501(c)(3).

{d) Abatement, refund, or no
assessment of initial tax. No initial
(first-tier) tax will be imposed under
section 4955(a), or the initial tax will be
abated or refunded, if the organization
or an organization manager establishes
to the satisfaction of the IRS that—

{1) The political expenditure was not
willful and flagrant; and

(2) The political expenditure was
corrected.

(e} Correction—{1) Recovery of
Expenditure. For purposes of section
4955(f)(3) and this section, correction of
a political expenditure is accomplished
by recovering part or all of the
expenditure to the extent recovery is
possible, and, where full recovery
cannot be accomplished, by any
additional corrective action which the
Commissioner may prescribe. The
organization making the political
expenditure is not under any obligation
to attempt to recover the expenditure by
legal action if the action would in all
probability not result in the satisfaction
of execution on a judgment.

(2) Establishing safeguards.
Correction of a political expenditure
must also involve the establishment of
sufficient safeguards to prevent future
political expenditures by the
organization. The determination of
whether safeguards are Sufficient to
prevent future political expenditures by
the organization is made by the District
Director.

(N Effective date. This section is
effective the date these regulations are
published as final regulations in the
Federal Register.
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§53.4063-1 [Amendied) §301.8213-1 [Amendeq o{'eol(lod.ioia cod such as section
Par. . In § 53.4963-1, hs (a),  Par.10.In §301.6211-1, the last 6331 (regarding levy), assessments

(b). ::,d (© ,sm amended mﬂgs :ﬂ:) sentence of paragraph (b) is amended by under the authority of paragraph {a) of

reforence “4955,” immediately after the 2dding “or 6852" immediately aer this section do not constitute situstiens

reference “4952,”.

§53.6011-1 [Amended]

Par. 8. ln(bsaction § 2':!3.6011—1.
paragra ) is amended as follows: 1.
In the ﬁ;’:‘t sentence, the } “or
4945(a),” is removed and *, 4945(a) or
4955(a),” is added in its place.

2. In the last sentence, the language
-or 4955{a)" is added immediately
following the language “section
4945(a)".

Par. 7. Section 53.6071-1{a) is

amended by adding paragraph (e) to
read as follows:

§53.6071-1 Time for fing returna.

- * L ] *

(e} Taxes related to politival
expenditures of organizations described
in section 501(c)(3) of the Internal
Revenue Code. A Form 4720 required to
be filed by § 53.6011-1{b) for an
organization liable for tax imposed by
section 4955(a) must be filed by the
unextended due date for filing its
annual information return under section
6033 or, if the organization is exempt
from filing, the date the organization
would be required to file an annual
information return if it was not exempt
from filing. The Form 4720 of a person
whose taxable ends on a date other
than that on which the taxable year of
the organization described in section
501(c}(3) ends must be filed on or before
the 15th day of the fifth month
following the close of the person’s
taxable year.

Par. 8, Section 53.6091—1 is amended
by adding paragraph {d} to read as
follows:

§53.6001-1 Place for filing chapter 42 tax
retums.

[ ] L L * L]

(d) Returns of persons subject to a
termination assessment.
Notwithstanding paragraph (c) of this
section, income tax returns of persons
with respect to whom a chapter 42 tax
assessment was made under section
6852(a) with respect ta the taxable year
must be filed with the district director
as provided in paragraphs (a) and (b) of
this section.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 9. The authority citation for part
401 continues to read in part as follows:

Autherity: 26 U.S.C. 7808 * * »

‘‘section 6851",

§301.8212-1  [Amendedj

Par. 11. In § 301.6212-1, the second
sentence of paragraph {c) is amended by
adding “termination assessments in
section 6851 or 6852, immediately
after “section 6213(b)(1),".

§301.6213-1 [Amended]

Par. 12, Section 301.6213-1 is
amended as follows:

1. Paragraph (a){2), first sentence, is
amended by adding *, 6852, ‘
immediately after “section 6851".

2. Paragraph (e), first sentence, is
amended by adding “4955,"
immediately after “4952,”,

Par. 13. Soction 301.6852-1 is added
immediately following § 301.6851-1 to
read as follows:

sul:h - flagrant political !
tax <o of
omammm
onganizations.

(a) Authority for making. Any
assessment under section 6852 as a
result of a flagrant violation by a section
501(c)(3) orgnnizatlx;on of the pr:!)lhibition
against making political expenditures
must be authorized by the District
Director.

(b} Determination of income tax. An
organization shall be subject 10 an
assessment of income tax under soction
6852 only if the flagrant violation of the
prohibition against making political
expenditures results in revocation of the
organization’s tax exemption under
section 501{a) because it is not
described in section 501(c)(3). An
organization subject to such an
assessment is not liable for income taxes
for any period prior to the effective date
of the revocation of the organization’s
tax exemption.

{c) Payment. Where a District Director
has made a determination of income tax
under paragraph (b) of this section or of

section 4955 excise tax, notwithstanding

any other provision of law, any tax will
become immediately due and payabla.
The taxpayer is required to pay the
amount of the assessment within 10
days after the District Director sends the
notice and demand for immediate
payment regardless of the filing of an
administrative appeal or of a court
petition. Regardless of filing an
administrative appeal or of petitioning a
court, enfomdnﬂ thcollection action may
proceed & ® 10-day payment period
unless the taxpayer posts the bondpm
described in eection 6863. For purposes

in which the collection of such tax is in-
jeopardy and, therefore, do not suspend
normal co on procedures.

(d) Effective dote. This section is
effective the date these regulations are
published as final regulatians,

§301.8001-1 [Amended]
Par. 14. In §301.6561-1, paregraph (g)
is amended by:
“4955(s),”"

et AT
immediatoly after “4952(h).

§301.6003-1 [Amended] .

Par. 18, Section 301.6863-1 is
amex!x,ded as ful}m is amended by

1. Paragraph
adding the “, or undler section
6852 (referred to as a pelitical
assessment for purposes of this

of this section)”.
P2 Paregraphs (a)3). (4}, and (o) ave
amended by adding the “or
political assesement” immediately after
“jeo, assessment”.

3. Paragraph (b) s further amended by
adding the “{or political
assessment)” immadiately after
“jeopardy™ in the last sentence.
§301.6803-2 [Amended)

Par. 16. In §301.6863-2, par
(a}, the first sentence is mendadwl:;h
adding the language “6852,"
immediately after “‘section 6851,".

Par. 17. Section 301.7409-1 is added

immediately after § 301.7406-1 to read
as follows:

§301.7409-1 Action 10 enjoin Ragrant
wwmummm
rganizations.

o
(a) Letter to organization. When the
Assistant Commissioner (Empioyee
Plans and Exempt Organizations)
concludes that a section 501 {c)(3}
organization has engaged in Bagrant
political intervention and is likely to
continue to engage in political
intervention that involves political
expenditures, the Assistant
Commissioner (Employee Plans and
Exempt Organizations) shall send a
letter to the organization providing it
with the facts based on which the
Service believes that the organization
has been engaging in flagrant political
intervention and is likely to continue to
engage in politicel intervention that
involves political expenditures. The
organization will have 10 calendar days
after the letter is sent to respond by
establishing that it will immediately
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cease engaging in political intervention,
or by providing the Service with
sufficient information to refute the
Service's evidence that it has been
engaged in flagrant political
intervention. The Internal Revenue
Service will not proceed to seek an
injunction under section 7409 until after
the close of this 10-day response period,

{b) Determination by Commissioner. If
the organization does not respond
within 10 calendar days to the letter
under paragraph (a) of this section in a
manner sufficient to dissuade the
Assistant Commissioner {Employee
Plans and Exempt Organizations) of the
need for an injunction, the file will be
forwarded to the Commissioner of
Internal Revenue. The Commissioner of
Internal Revenue will personally
determine whether to forward to the
Department of Justice a
recommendation that it immediately
bring an action to enjoin the
organization from making further
political expenditures. The
Commissioner may also recommend
that the court action include any other
action that is appropriate in ensuring
that the assets of the section 501{c)(3)
organization are preserved for section
501(c)(3) purposes. The autherity of the
Commissioner to make the
determinations described in this
paragraph may not be delegated to any
other persons.

(c) Flagrant political intervention. For
purposes of this section, flagrant
political intervention is defined as
participation in, or intervention in
(including the publication and
distribution of statements}, any political
campaign by a section 501(c)(3)
organization on behalf of (or in
opposition to} any candidate for public
office in violation of the prohibition on
such participation or intervention in
section 501(c}(3) and the regulations
thereunder if the participation or
intervention is flagrant.

(d) Effective date. This section is
effective the date these regulations are
published as final regulations.

§301.7422-1 [Amended]

Par. 18. In § 301.7422-1, paragraphs
{a), (c} and (d) are amended by adding
the language "'4955,” immediately after
“4952,”.

§301.7611-1 [Amended]
Par. 19. In § 301.7611~1, A-8, the first
sentence is amended by adding the

language “or 8852,” immediately after
“'section 6851"".

Margaret Milner Richardson,
Commissioner of Internal Revanue.

{FR Doc. 94-30729 Filed 12-13-94; 8:45 am}
BILLING CODE 4830-01-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA T1-8-8615b; FRL-5115-1)

Approval and Promuigation of State
implementation Plans; California State
implementation Pian Revision; Ventura
County Alr Poliution Controt District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to apprave
revisions to the California State
Implementation Plan (SIP) which
concern the controt of volatile organic
compound (VOC) emissions from
gasoline transfer operations, and
petroleum sumps, pits, ponds, and well
cellars. The intended effect of proposing
approval of these rules is to regulate
emissions of VOCs in accordance with
the requirements of the Clean Air Act,
as amended in 1990 {CAA or the Act).
In the Rules Section of this Federal
Register, the EPA is approving the
state’s SIP revision as a direct final rule
without prior proposal bacause the
Agency views this as a noncontroversial
revision amendment and anticipates no
adverse comments. A detailed rationale
for this appraval is set forth in the direct
final rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments on this proposed rule
must be received in writing by January
13, 1995,

ADDRESSES: Written comments on this
action should be addressed to: Daniel A.
Meer, Rulemaking Section (A-5~3), Air
and Toxics Divigion, U.S.
Environmental Protection Agency,
Region IX, 75 Hawtharne Street, San
Francisco, CA 94105-3901.

Copies of the rule revisions and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s
Region IX office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the fellowing locations:
California Air Resources Board,

Stationary Source Division, Rule

Evaluation Section, 202¢ “'L" Street,

Sacramento, CA 95812.

Ventura County Air Pollution Control
District, 702 County Square Drive,
Ventura, CA 93003.

FOR FURTHER INFORMATION CONTACT: Mae

Wang, Rulemaking Section (A-5-3), Air

and Toxics Division, U.S.

Environmentsl Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105-3901, Telephone

(415) 744-1200.

SUPPLEMENTARY INFORMATION: This

document concerns the following rules

from the Ventura County Air Pollution

Control District: Rule 70, Storage and

Transfer of Gasoline; Rule 71, Crude Oil

and Reactive Organic Compound

Liquids; and Rule 71.4, Petroleum

Sumps, Pits, Ponds, and Well Cellars.

These rules were submitted to EPA by

the California Air Resources Board on

November 18, 1993. For further

information, please see the information

provided in the direct final action
which is located in the Rules Section of
this Federal Register.

Authority: 42 U.S.C. 7401-7671q.
. Dated: November 18, 1994

David P. Howekamp,

Acting Regional Administrator

[FR Doc. 94-30611 Filed 12-13-94, 8:45 am

BiLLING CODE 8580-50-W

"

40 CFR Part 52
[CO36-4-8305b; .FRL-61 17-7}

Clean Air Act Approval and
Promulgation-of PM,; Gontingency
Measure Plana for Canon City and
Lamar, CO

AGENCY: Environmental Protection
Agency (EPA}, :
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA proposes to fully
approve the contingency measures
submitted by the State of Colorado on
December 9, 1893, for the
nonattainment areas of Canon City and
Lamar, for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PMo)
The submittal was made in accordance
with the requirements specified under
section 172{c)(9) of the Clean Air Act
(Act). In the final Tules section of this
Federal Register, EPA is approving the
State Implementation Plan {SIP)
revision as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
revision amendment and anticipates no
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule If no adverse comments are
recaived in response to this proposed
rule, no further activity is contemplated
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FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 102, 104, 106, and
114

[Notice 2004-6]
Political Committee Status

AGENCY: Federal Election Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Election
Commission is seeking comment on
whether to amend the definition of
“political committee” applicable to
nonconnected committees. The
Commission is also considering
amending its current regulations to
address when disbursements for certain
election activity should be treated as
“expenditures.” Related amendments to
the allocation regulations for
nonconnected committees and separate
segregated funds are also under
consideration to determine whether
those regulations need further
refinement. While the Commission
requests comments on proposed
changes to its rules, it has made no final
decisions on any of the proposed
revisions in this notice. Further
information is provided in the

supplementary information that follows.

DATES: The Commission will hold a
hearing on these proposed rules on
April 14 and 15, 2004, at 10 a.m.
Commenters wishing to testify at the
hearing must submit their request to
testify along with their written or
electronic comments by April 5, 2004.
Commenters who do not wish to testify
must submit their written or electronic
comments by April 9, 2004.

ADDRESSES: All comments should be
addressed to Ms. Mai T. Dinh, Acting
Assistant General Counsel, and must be
submitted in either electronic or written
form. Commenters are strongly
encouraged to submit comments
electronically to ensure timely receipt
and consideration. Electronic mail
comments should be sent to
politicalcommitteestatus@fec.gov and
must include the full name, electronic
mail address and postal service address
of the commenter. Electronic mail
comments that do not contain the full
name, electronic mail address and
postal service address of the commenter
will not be considered. If the electronic
mail comments include an attachment,
the attachment must be in the Adobe
Acrobat (.pdf) or Microsoft Word (.doc)
format. Faxed comments should be sent
to (202) 219-3923, with printed copy
follow-up to ensure legibility. Written
comments and printed copies of faxed
comments should be sent to the Federal

Election Commission, 999 E Street,
NW., Washington, DC 20463. The
Commission will post public comments
on its Web site. The hearing will be held
in the Commission’s ninth floor meeting
room, 999 E Street, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT: Ms.
Mai T. Dinh, Acting Assistant General
Counsel, Mr. J. Duane Pugh Jr., Senior
Attorney, or Mr. Daniel E. Pollner,
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION:

I. Introduction

The Bipartisan Campaign Reform Act
of 2002 (“BCRA”’), which amended the
Federal Election Campaign Act (“FECA”
or “the Act”), was signed into law on
March 27, 2002. The Supreme Court
upheld most of BCRA in McConnell v.
FEC, 540 U.S. —, 124 S. Ct. 619 (2003).

McConnell recognized that regulation
of certain activities that affect Federal
elections is a valid measure to prevent
circumvention of FECA’s contribution
limitations and prohibitions.
Consequently, the Commission is
undertaking this rulemaking to revisit
the issue of whether the current
definition of “political committee”
adequately encompasses all
organizations that should be considered
political committees subject to the
limitations, prohibitions and reporting
requirements of FECA.

FECA, and the Commission’s
regulations, with certain exceptions,
define a political committee as “‘any
committee, club, association, or other
group of persons which receives
contributions aggregating in excess of
$1,000 in a calendar year or which
makes expenditures aggregating in
excess of $1,000 during a calendar
year.” 2 U.S.C. 431(4)(A); 11 CFR
100.5(a). FECA subjects political
committees to certain registration and
reporting requirements, as well as
limitations and prohibitions on the
contributions they receive and make,
that do not apply to organizations that
are not political committees. See, e.g., 2
U.S.C. 432, 433, 441a, 441b; 11 CFR part
102.

While the statutory and regulatory
definitions of ““political committee” set
forth above depend solely on the dollar
amount of annual contributions
received and expenditures made, the
Supreme Court, in Buckley v. Valeo,
explained that to fulfill the purposes of
FECA, the definition of political
committee “need only encompass
organizations that are under the control
of a candidate or the major purpose of

which is the nomination or election of

a candidate,” and does not ‘‘reach
groups engaged purely in issue
discussion.” Buckley v. Valeo, 424 U.S.
1, 79 (1976) (emphasis added). The
Supreme Court has reaffirmed the
applicability of the “major purpose” test
in subsequent opinions. See FEC v.
Massachusetts Citizens for Life, Inc., 479
U.S. 238 (1986)(‘“MCFL”). Therefore, the
definition of “political committee”
arguably should have two elements:
First, the $1,000 contribution or
expenditure threshold;? and second, the
major purpose test for organizations not
controlled by Federal candidates.

The FECA generally defines
“expenditures” as ‘“(i) any purchase,
payment, distribution, loan advance,
deposit, or gift of money or anything of
value, made by any person for the
purpose of influencing any election for
Federal office; and (ii) a written
contract, promise, or agreement to make
an expenditure.” 2 U.S.C. 431(9)(A).
The definition also includes a lengthy
list of exceptions. 2 U.S.C. 431(9)(B).
Commission regulations at 11 CFR part
100, subparts D and E implement this
statutory definition. Since the
enactment of the FECA, there have been
debates about whether certain activities,
not specifically mentioned in the
statutory or regulatory definitions, were
expenditures. BCRA did not amend the
definition of expenditure, but instead
categorized certain election-related
activities into new statutory definitions.
McConnell shed light on what the
Supreme Court considered to be
activities that could affect Federal
elections. See McConnell, 124 S. Ct. at
673—675 and 696—697 (upholding
BCRA'’s provisions concerning Federal
election activity and electioneering
communications).

This notice of proposed rulemaking
(“NPRM”) explores whether and how
the Commission should amend its
regulations defining whether an entity is
a nonconnected political committee 2
and what constitutes an “‘expenditure”
under 11 CFR 100.5(a) or 11 CFR part
100, subparts D and E. With respect to
the second element of the definition of
“political committee,” the
Commission’s regulations do not
expressly incorporate the ‘“‘major
purpose’ test into 11 CFR 100.5(a).
However, the Commission does apply
the “major purpose” test when assessing

1This threshold, however, does not apply to
separate segregated funds and state or local party
committees. See 2 U.S.C. 431(4)(B) and (C) and 11
CFR 100.5(b) and (c).

2The Commission is not proposing to change the
definition of “political committee’” applicable to
party committees, Federal candidates’” authorized
committees or separate segregated funds.
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whether an organization is a political
committee. See, e.g., Advisory Opinions
(“A0s”) 1994-25 and 1995-11. In this
NPRM, the Commission is seeking
comment on whether to amend its
regulations to incorporate the major
purpose test into the regulatory
definition of “political committee” in 11
CFR 100.5(a). Furthermore, the
Commission seeks comment on whether
the effective date for any final rules that
the Commission may adopt should be
delayed until after the next general
election and whether there is a legal
basis for delaying the effective date. The
Commission also seeks comment on
whether changing the definition of basic
terms such as “political committee,”
“expenditure,” and “contribution,” in
the middle of an election year would
cause undue disruption to the regulated
community.?

II. Expenditures

In Buckley, 424 U.S. at 62—-63, the
Supreme Court first examined FECA’s
definitions of “expenditure” and
“contribution” and their operative
phrase, which is “for the purpose of
influencing any election for Federal
office.” See 2 U.S.C. 431(8) and (9). The
Supreme Court found that the ambiguity
of this phrase posed constitutional
problems as applied to expenditures
made by individuals other than
candidates and organizations other than
political committees. Buckley, 424 U.S.
at 77. To avoid the vagueness and
potential overbreadth of the statutory
definition, Buckley adopted a narrowing
construction so that FECA’s definition
of “expenditure” reached “only funds
used for communications that expressly
advocate the election or defeat of a
clearly identified candidate.” Buckley,
424 U.S. at 79-80.4

3By way of historical background, on March 7,
2001, the Commission published an Advance
Notice of Proposed Rulemaking (“ANPR”) seeking
comment on the definitions of “political
committee,” “‘contribution” and “expenditure.” See
“Definition of Political Committee; Advance Notice
of Proposed Rulemaking,” 66 FR 13681 (Mar. 7,
2001). After receiving comments on the ANPR, the
Commission voted on September 27, 2001, to hold
that rulemaking in abeyance pending changes in
legislation, future judicial decisions, or other
action. The ANPR and related comments are
available on the FEC’s Web site at: http://
www.fec.gov/register.htm under “Definition of
Political Committee.” This NPRM is a separate
proceeding.

4 A communication refers to a clearly identified
candidate if it includes ‘‘the candidate’s name,
nickname, photograph, or drawing” or if “the
identity of the candidate is otherwise aparent
through unambiguous reference [or] through
unambiguous reference to his or her status a
candidate.” 11 CFR 100.17.

A. McConnell v. FEC, 540 U.S. —, 124
S. Ct. 619 (2003).

The Supreme Court clarified in
McConnell that Buckley’s “‘express
advocacy” test is not a constitutional
barrier in determining whether an
expenditure is ‘‘for the purpose of
influencing any Federal election.”
McConnell, 124 S.Ct. at 688—89. The
Supreme Court explained: “In narrowly
reading the FECA provisions in Buckley
to avoid problems of vagueness and
overbreadth, we nowhere suggested that
a statute that was neither vague nor
overbroad would be required to toe the
same express advocacy line.”
McConnell, 124 S.Ct. at 688.

With this understanding of express
advocacy, the Supreme Court found
constitutional Congress’ regulation of
two types of activities addressed in
BCRA: “Federal election activity,” as
defined in 2 U.S.C. 431(20), and
“electioneering communication,” as
defined in 2 U.S.C. 434(f)(3)(A)(i).
McConnell, 124 S.Ct. at 670-77 and
685—99. In upholding BCRA’s
amendments to FECA, the Supreme
Court discussed the effects that Federal
election activities and electioneering
communications have on Federal
elections.

1. Federal Election Activities

As the Supreme Court observed in
McConnell, “[t]he core of [section
441i(b)] is a straightforward
contribution regulation: It prevents
donors from contributing nonfederal
funds to state and local party
committees to help finance “Federal
election activity.”” 124 S.Ct. at 671.5
The Supreme Court noted that this
regulation arises out of Congressional
recognition of “the close ties between
federal candidates and state party
committees.” Id., at 670. “Federal
election activity” encompasses four
distinct categories of activities: (1) Voter
registration activity during the 120 days
preceding a regularly scheduled Federal
election; (2) voter identification, get-out-
the-vote (“GOTV”), and generic
campaign activity that is conducted in
connection with an election in which a
candidate for Federal office appears on
the ballot; (3) a public communication
that refers to a clearly identified Federal
candidate and that promotes, supports,
attacks, or opposes a candidate for that
office; and (4) the services provided by
certain political party committee
employees. See 2 U.S.C. 431(20) through
(24); 11 CFR 100.24 through 100.28.
McConnell referred to all four types of

5The Supreme Court acknowledged that the
Levin Amendment “carves out an exception to this
general rule.” McConnell, 124 S.Ct. at 671.

Federal election activities as
“electioneering,” and found BCRA’s
definition of Federal election activities
to be ‘“narrowly focused” on ““‘those
contributions to state and local parties
that can be used to benefit federal
candidates directly.” McConnell, 124
S.Ct. at 671 and 674.

Considering the first two types of
Federal election activities, which
include certain voter registration, voter
identification, GOTV and generic
campaign activities, the Supreme Court
determined that all of these activities
“confer substantial benefits on federal
candidates.” McConnell, 124 S.Ct. at
675. The Supreme Court also stated that
“federal candidates reap substantial
rewards from any efforts that increase
the number of like-minded registered
voters who actually go to the polls.” Id.,
124 S.Ct. at 674. McConnell described
the factual record as “show([ing] that
many of the targeted tax-exempt
organizations engage in sophisticated
and effective electioneering activities for
the purpose of influencing elections,
including waging broadcast campaigns
promoting or attacking particular
candidates and conducting large scale
voter registration and GOTV.” Id., 124
S.Ct. at 678 n.68. Like the first two
types, public communications that
promote, support, attack, or oppose a
clearly identified Federal candidate,
“also undoubtedly have a dramatic
effect on Federal elections. Such ads
were a prime motivating force behind
BCRA’s passage * * *.[Alny public
communication that promotes or attacks
a clearly identified federal candidate
directly affects the election in which he
is participating.” Id., 124 S.Ct. at 675.
Because the fourth type of Federal
election activities applies on its face
only to certain political party
committees, it is not considered further
in this proposal. 2 U.S.C. 431(20)(A)(iv).

2. Electioneering Communications

An “electioneering communication”
is any broadcast, cable, or satellite
communication that refers to a clearly
identified Federal candidate, is publicly
distributed for a fee within 60 days
before a general election or 30 days
before a primary election or convention,
and is targeted to the relevant electorate.
See 2 U.S.C. 434(f)(3)(A)(i); 11 CFR
100.29. For communications that refer
to congressional candidates, targeting
means the communication can be
received by 50,000 persons in the
relevant State or congressional district.
2 U.S.C. 434(f)(3)(C); 11 CFR
100.29(b)(5). For communications that
refer to presidential candidates in the
nomination context, “publicly
distributed” means the communication
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can be received by 50,000 persons in the
relevant State prior to its presidential
primary election or anywhere in the
United States prior to the presidential
nominating convention. 11 CFR
100.29(b)(3)(ii). BCRA establishes
disclosure requirements for persons
who make electioneering
communications. 2 U.S.C. 434(f); 11
CFR 104.20. McConnell upheld
regulation of electioneering
communications against a facial
challenge, explaining that the definition
of “electioneering communication”
serves ‘‘to replace the narrowing
construction of FECA’s disclosure
provisions adopted by this Court in
Buckley,” which, for nonpolitical
committee groups, was the express
advocacy construction. McConnell, 124
S.Ct. at 686 and 695. In so holding, the
Court observed that ““the definition of
“electioneering communication” raises
none of the vagueness concerns that
drove our analysis in Buckley.” Id., at
689.

BCRA also amended the definition of
“contribution or expenditure” in 2
U.S.C. 441b to include any payment for
an electioneering communication,
thereby expressly prohibiting
corporations and labor organizations
from using their general treasury funds
to pay for electioneering
communications. McConnell described
electioneering communications subject
to 2 U.S.C. 441b as “‘communications
that are intended to, or have the effect
of, influencing the outcome of federal
elections.” McConnell, 124 S.Ct. at 654.

BCRA further provides that any
disbursement for an electioneering
communication that is coordinated with
a candidate, candidate authorized
committee, or a Federal, State, or local
political party committee shall be
treated as a contribution to the
candidate or the candidate’s party and
as an expenditure by that candidate or
party. 2 U.S.C. 441a(a)(7)(C).

In rejecting various challenges to
BCRA'’s electioneering communication
requirements, the Supreme Court
addressed the purpose and effect of
electioneering communications in
several instances. McConnell concluded
that while advertisers seeking to evade
the express advocacy line create
advertisements that “do not urge the
viewer to vote for or against a candidate
in so many words, they are no less
clearly intended to influence the
election.” McConnell, 124 S.Ct. at 689.
The Supreme Court also referred a
second time to the use of electioneering
communications “to influence federal
elections” and quoted approvingly from
the decision below, which referred to
electioneering communications as either

“designed to influence federal
elections” or, in fact, “influencing
elections.” Id., at 691 (quoting
McConnell v. FEC, 251 F.Supp.2d 176,
at 237 (D.D.C. 2003)). The Supreme
Court also concluded that “the vast
majority”’ of advertisements that qualify
as electioneering communications had
an “electioneering purpose,” which the
Court equated with advertisements that
are “intended to influence the voters’
decisions and [that] have that effect.”
McConnell, 124 S.Ct. at 696. The Court
considered such advertisements to be
“the functional equivalent of express
advocacy.” Id.

The Commission seeks comment on
whether the Supreme Court’s treatment
of Federal election activity or
electioneering communications in
McConnell requires or permits the
Commission to change its regulations
defining “expenditure” and
“contribution” in 11 CFR part 100,
subparts B, C, D and E to include those
concepts. In the alternative, the
Commission seeks comment on whether
McConnell recognizes additional
activities that may be constitutionally
regulated by Congress, but in the
absence of new legislation doing so, the
Commission is prohibited from
expanding the regulatory definitions of
“expenditure” and ‘“‘contribution.”

The Commission further seeks
comment on whether, even if it may so
amend its regulations, the Commission
should refrain from redefining such
fundamental and statutorily defined
terms, in the absence of further
guidance from Congress. Is it consistent
with BCRA to include all Federal
election activity within the regulatory
definition of “expenditure” when BCRA
only added electioneering
communications to the definition of
“contribution or expenditure” in 2
U.S.C. 441b(b)(2)? Does BCRA’s
specification in 2 U.S.C. 441a(a)(7)(C)
that coordinated ““disbursements” for
electioneering communications can be
contributions provide any guidance
regarding whether payments for
electioneering communications should
be considered expenditures? Is it
consistent with Congressional intent for
the Commission to categorize voter
registration, voter identification, get-out-
the-vote and generic campaign activities
by a State or local candidate committee
as ““for the purpose of influencing any
election to Federal office?”

Does the definition of “independent
expenditure” in 2 U.S.C. 431(17)(A),
which requires express advocacy, limit
Commission’s ability to define an
“expenditure” to communications that
include express advocacy? If not, can
communications be considered

“expenditures” if they fail to meet both
the definition of “independent
expenditure” in 2 U.S.C. 431(17) and
the definition of “coordinated
communication” under 11 CFR 109.217
Is the function of the definition of
“independent expenditure” in 2 U.S.C.
431(17)(A) limited to the 24-hour and
48-hour reporting requirements in 2
U.S.C. 434(g)?

B. Proposed Regulations

In this NPRM, the Commission
considers whether, in light of
McConnell, it should revise current
regulations to reflect that certain
communications and certain voter drive
activities have the purpose of
influencing Federal elections. This
proposal includes several alternatives.
The Commission has not made any final
decisions on any of the proposed rules
or alternatives, which are described
below, and seeks comment on all of
them.

1. Proposed 11 CFR 100.5—Definition of
“political committee”

Current 11 CFR 100.5(a) specifies that
any committee, club, association, or
other group of persons that receives
contributions aggregating in excess of
$1,000 or which makes expenditures
aggregating in excess of $1,000 during a
calendar year is a political committee.
In addition to considering amending
this regulation to include Buckley’s
major purpose test, the proposal for
which is discussed separately below,
the Commission is considering
amending this definition so that the first
three types of Federal election activity
and electioneering communications
would be counted toward the $1,000
expenditure thresholds.

Alternative 1-A would define those
“expenditures” that count toward the
$1,000 threshold, but this definition
would not apply in any other context in
which the term “expenditure” is used in
FECA or in the Commission’s
regulations.

The Commission is considering a
number of issues related to Alternative
1-A. Should persons other than
political party committees be subject to
a rule that treats the first three types of
Federal election activities as
“expenditures” for purposes of the
$1,000 threshold in the definition of
“political committee?”” Should all of
Federal election activity and all
electioneering communications count
toward political committee status, or
should the Commission make
distinctions to count only certain types
of Federal election activity or only
certain electioneering communications
toward political committee status? For
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example, should Federal election
activity that does not refer to a clearly
identified Federal candidate count
toward political committee status?
Would a definition of “expenditure”
that includes voter drive activities by
State or local candidate committees on
behalf of their own candidacies be
overly broad?

Should funds received for Federal
election activities types 1 through 3 or
electioneering communications count as
contributions for purposes of the $1,000
threshold? If any disbursements for
these activities should count as
expenditures, should the corresponding
funds received to make those
disbursements count as contributions?
Should the Commission treat funds
raised by a State or local candidate
committee through solicitations
advocating their own election, as well as
incidentally expressly advocating the
election or defeat of a clearly identified
Federal candidate, or promoting,
supporting, attacking or opposing a
clearly identified Federal candidate, as
funds contributed “‘for the purpose of
influencing any election for Federal
office?” Please note that none of the
regulatory text set forth below relates to
this proposal regarding ““contributions”
as used in proposed 11 CFR
100.5(a)(1)(d).

Finally, should the Commission
confine any reexamination of the
definition of “expenditure” to apply
only as that term is used as part of the
definition of “political committee?”’
FECA already provides two definitions
of “expenditure,” one in 2 U.S.C. 431(9)
and a broader definition in 2 U.S.C.
441b. Currently, “expenditure” in 11
CFR 100.5(a) uses the definition in 2
U.S.C. 431(9) and 11 CFR part 100,
subpart D. Should the Commission
create by regulation a third definition of
“expenditure” for determining political
committee status?

2. 11 CFR Part 100, Subpart D—
Definition of “expenditure”

The Commission is also considering
amendments to its general definition of
“expenditure” to reflect McConnell’s
conclusion that certain communications
and certain voter drives have the
purpose or effect of influencing Federal
elections.

One approach would be to add
payments for the Federal election
activities described in 2 U.S.C.
431(20)(A)(i) through (iii) and payments
for electioneering communications to
the definition of “expenditure” in 11
CFR part 100, subpart D. In evaluating
this approach to amending its rules, the
Commission will consider the same
issues raised above concerning BCRA’s

application of the concepts of Federal
election activities and electioneering
communications in connection with
Alternative 1-A.

BCRA imposes prohibitions and
restrictions related to Federal election
activities on national party committees
(2 U.S.C. 441i(c)), State, district, and
local political party committees (2
U.S.C. 441i(b)), Federal candidates (2
U.S.C. 441i(e)(1)(A), (e)(4)(A), and
(e)(4)(B)), and State candidates (2 U.S.C.
441i(f)). Consequently, most of the
Supreme Court’s consideration of
Federal election activities arose with
respect to political party committees. In
this context, the ““close relationship” of
Federal officeholders and candidates to
their political parties was part of the
justification of the Government’s
interest in regulating Federal election
activities. See McConnell, 124 S.Ct. at
668 and n.51. In fact, in disposing of an
equal protection claim that BCRA
discriminates against political party
committees in favor of “interest
groups,” the Supreme Court
acknowledged: “Interest groups,
however, remain free to raise soft money
to fund voter registration, GOTV
activities, mailings, and broadcast
advertising (other than electioneering
communications).” Id., 124 S.Ct. at 686.

The approach of including all funds
disbursed for Federal election activities
in the definition of “expenditure,” if
adopted, would extend restrictions
related to Federal election activities
beyond political party committees and
Federal candidates to all persons,
including a State or local candidate
committee.® Would such a regulation be
consistent with FECA, as amended by
BCRA? Would it be consistent with
Congressional intent?

Similarly, BCRA amended the
definition of “contribution or
expenditure” in the corporate and labor
organization prohibitions to include
payments “for any applicable
electioneering communication.” 2
U.S.C. 441b(b)(2). BCRA did not amend,
however, the definition of
“expenditure” with a broader
application in 2 U.S.C. 431(9). Would
the approach of including all payments
for electioneering communications in
the regulations implementing the 2
U.S.C. 431(9) definition of
“expenditure” be consistent with FECA,
as amended by BCRA? Would it be
consistent with Congressional intent?

The proposed rules that follow as
Alternative 1-B present a narrower
approach. Although the Supreme

6 State and local candidate committees are subject
to limitations with respect to their type 3 Federal
election activities. 2 U.S.C. 441i(f).

Court’s discussion of Federal election
activities in McConnell was framed in
the political party and candidate
context, it recognized that these same
activities by tax-exempt organizations
do affect Federal elections. McConnell,
124 S.Ct. at 678 n.68. Given the
Supreme Court’s conclusions that types
1 through 3 of Federal election activities
have a demonstrable effect on Federal
elections, can the Commission conclude
that the same communications and the
same activities by actors other than
political party committees and
candidates are not expenditures, i.e.,
payments for the purpose of influencing
a Federal election? In an effort to take
the Supreme Court’s conclusions into
consideration, Alternative 1-B would
incorporate the concepts of Federal
election activities types 1 through 3, but
would also recognize that applying
these concepts to actors other than
political party committees and
candidates requires some tailoring of
Federal election activities.

A proposal to regulate Federal
election activities by persons other than
political party committees and
candidates requires a reexamination of
those activities in order to determine
whether those activities carried out by
such persons are the functional
equivalent of the same activities when
carried out by political party
committees and candidates. Inherent in
any activities conducted by political
party committees or candidates is a
partisan purpose, as the Supreme Court
has recognized in other contexts. See
FECv. Colorado Republican Federal
Campaign Committee, 533 U.S. 431, 450
(2001) (noting “the seemingly
unexceptionable premise that parties are
organized for the purpose of electing
candidates” and agreeing that “political
parties are dominant players, second
only to the candidates themselves, in
federal elections”). When the proposed
rules in Alternative 1-B consider
Federal election activities conducted by
other persons, they attempt to be
consistent with McConnell by limiting
the activities included in the
“expenditure” definition to those with a
partisan purpose.

Are the proposed rules consistent
with McConnell? Do they limit the
activities included in the “expenditure”
definition to those activities that have a
partisan purpose? Is Alternative 1-B’s
treatment of a State or local candidate
committee’s partisan activities
consistent with BCRA? Is Alternative 1—
B consistent with 2 U.S.C. 441i(e)(4),
which permits Federal candidates to
solicit up to $20,000 per individual for
certain Federal election activities or for
an entity whose principal purpose is to
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conduct certain Federal election
activities?

a. Proposed 11 CFR 100.115—Federal
election activity: Partisan voter drives.
Because the Supreme Court recognized
that voter registration activity that takes
place within 120 days before a Federal
election, voter identification, and get-
out-the-vote activities “‘confer
substantial benefits on federal
candidates” and because voter drives
may be for the purpose of influencing
Federal elections even when performed
by tax-exempt organizations, Alternative
1-B would incorporate these aspects of
Federal election activities in the
definition of “‘expenditure.” See
McConnell, 124 S.Ct. at 675, 678 n.68,
and the discussion above in part II, A.,
1. Proposed section 100.34 would define
“partisan voter drives,” and proposed
section 100.115 would include
payments for voter registration, voter
identification, and GOTYV activities into
the regulatory definition of
“expenditure,” subject to the exceptions
described below.

As reflected in FECA, the proposed
rules in Alternative 1-B would
distinguish partisan from nonpartisan
Federal election activities. FECA
exempts ‘nonpartisan activity designed
to encourage individuals to vote or
register to vote” from the definition of
“expenditure.” 2 U.S.C. 431(9)(B)(ii). In
order for voter drives to be
“nonpartisan,” Commission regulations
currently require that no effort is or has
been made to determine the party or
candidate preference of individuals
before encouraging them to vote. 11 CFR
100.133.

Alternative 1-B includes proposed
changes to section 100.133. First, the
proposal would expressly state that if
voter registration or get-out-the-vote
activities included a communication
that promotes, supports, attacks, or
opposes a Federal or non-Federal
candidate or if it promotes or opposes
a political party, then the voter
registration or get-out-the-vote activities
is partisan. See proposed 11 CFR
100.133(a). Second, the proposal would
add a provision that if information
concerning likely party or candidate
preference has been used to determine
which voters to encourage to register to
vote or to vote, the voter registration and
get-out-the-vote activities would be
partisan. See proposed 11 CFR
100.133(b).

These proposed changes would
achieve more harmony between the
Commission’s approach to this issue
and the Internal Revenue Service’s (“‘the
IRS’s”’) approach. The IRS regulations
provide that ““to be nonpartisan, voter
registration and ‘get-out-the-vote’

campaigns must not be specifically
identified by the organization with any
candidate or political party.” 26 CFR
1.527-6(b)(5). In a private letter ruling,
the IRS determined that a voter drive
was partisan, even though the activities
“may not be specifically identified with
a candidate or party in every case.” It
did so due to “the intentional and
deliberate targeting of individual voters
or groups of voters on the basis of their
expected preference for pro-issue
candidates, as well as the timing of the
dissemination and format of the
materials used.” Priv. Ltr. Rul. 99-25—
051 (Mar. 29, 1999). Should the
Commission otherwise clarify this rule
or consider any other criteria?

Should voter identification be
considered part of get-out-the-vote
activities subject to section 100.1337 If
so, what changes to the proposed rules,
if any, are necessary?

The proposed new rules for voter
registration and get-out-the-vote
activities at 11 CFR 100.34(a) and (c)
would retain by reference the
nonpartisan exception to the definition
of “expenditure” in proposed 11 CFR
100.133. Similarly, proposed 11 CFR
100.34(b) would exclude disbursements
for voter identification when no effort
has been or will be made to determine
or record the party or candidate
preference of individuals on the voter
list from the definition of “‘partisan
voter drive” and therefore
“expenditure.” See proposed 11 CFR
100.34(b) and 100.115.

The proposed rule at new 11 CFR
100.115 would also exclude Levin funds
from the definition of “expenditure.”
Levin funds are funds raised by State,
district, or local political party
committees and party organizations
pursuant to 11 CFR 300.31 and
disbursed by the same committee or
organization pursuant to 11 CFR 300.32.
BCRA specifically permits State,
district, and local political party
committees to raise and spend Levin
funds for an allocable portion of voter
registration, voter identification, and
get-out-the-vote activities, rather than
requiring these committees to use
entirely Federal funds for these Federal
election activities. 2 U.S.C. 441i(b)(2).
This exception in BCRA would be
preserved for State, district, and local
political party committees and
organizations by the exclusion of Levin
funds from the proposed rules.

State and local political party
committees may also conduct voter
drives under the “coattails” exception
to the definition of “‘expenditure.” 2
U.S.C. 431(9)(B)(ix); 11 CFR 100.149.
Under certain conditions, voter
registration and GOTYV activities

conducted by these party committees on
behalf of the Presidential nominees are
not treated as expenditures. In order to
leave this exemption unaffected by the
inclusion of the types 1 and 2 of Federal
election activity in the definition of
“expenditure,” the proposed rules
would also amend 11 CFR 100.149 to
provide expressly that the “coattails”
exemption would apply
notwithstanding proposed 11 CFR
100.115.

A proposal for the allocation of these
expenditures is discussed below.
Proposed section 100.155 would state
that any non-Federal funds permissibly
disbursed by a separate segregated fund
or a nonconnected committee for
partisan voter drives pursuant to the
allocation rule in proposed 11 CFR
106.6 would not be “expenditures.”
Consequently, the non-Federal funds
would not count toward the $1,000 of
expenditures required for political
committee status under current 11 CFR
100.5(a) (or proposed 11 CFR
100.5(a)(1)(i)). The Commission seeks
comment on whether this is an
appropriate conclusion.

Additionally, the Commission seeks
comment on the following questions.
Are proposed sections 100.34 and
100.115 sufficiently tailored to reflect
the application of Federal election
activities to persons other than political
party committees and candidates? The
proposed regulations would treat many
of the voter activities conducted by
State and local candidate committees on
behalf of their own candidacies as
“expenditures.” Is there any evidence
that Congress intended for the
Commission to categorize such activities
as “‘for the purpose of influencing any
election for Federal office?”” Should the
Commission give any consideration in
this context to the statutory exemptions
from the definition of Federal election
activity set forth in 2 U.S.C. 431(20)(B)?
Should the proposed rules include an
exception for the receipt of funds
solicited by Federal candidates under 2
U.S.C. 441i(e)(4)(B)(ii), which under
certain circumstances permits Federal
candidates to solicit funds from
individuals of up to $20,000—an
amount that exceeds the contribution
limit applicable to certain political
committees in 2 U.S.C. 441a? Or, should
the exception in 2 U.S.C.
441i(e)(4)(B)(ii) be limited to entities
that are not political committees or that
confine their voter registration, voter
identification, and get-out-the-vote
activities to nonpartisan activities? If the
exception were confined to nonpartisan
activities, what evidence, if any, is there
that Congress intended for the exception
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in 2 U.S.C. 441i(e)(4)(B)(ii) to be
interpreted in such a way?

The definition of “partisan voter
drive” in proposed section 100.34
would not include some voter
registration and get-out-the-vote
activities that would simultaneously fail
to qualify for the exemption of
“nonpartisan voter registration and get-
out-the-vote activities” in section
100.133, in either its current form or as
proposed to be amended. For example,
some voter registration activity could
take place more than 120 days before an
election, which would mean that
payments for it would not be
expenditures. See proposed 11 CFR
100.34(a) (citing current 11 CFR
100.24(b)(1)) and 100.115. That same
activity could also fail to qualify as
nonpartisan under proposed 11 CFR
100.133 if it is subject to any of that
section’s exclusions, which include, for
example, directing voter drives to
supporters of a political party. Any
voter registration or get-out-the-vote
activities that fall in this “gap” would
not be expenditures under proposed
section 100.115, even though they
would not qualify as ‘“nonpartisan”
under the exception in proposed section
100.133. This gap may be appropriate in
that it reflects that such activity cannot
be considered nonpartisan for purpose
of the exemption, but it may not rise to
the level of an “expenditure” under
proposed sections 100.34 and 100.115
for the same reason that similar activity
by a political party committee would be
excluded from the definition of “Federal
election activity.” 11 CFR 100.24(b)(1).

Alternatively, this gap could be
eliminated by either adding an
additional exemption from the
definition of “expenditure” in 11 CFR
part 100, subpart E, or dropping the
time limitations of current 11 CFR
100.24(a)(1), (a)(3)(i), and (b)(1) from
proposed section 100.34. Under the
latter approach, the time limitations in
current section 100.24 would be
maintained with respect to the political
party committees whose Federal
election activities are subject to BCRA’s
time limits. 2 U.S.C. 431(20)(A)(@). The
Commission seeks comment on these
issues.

b. Proposed 11 CFR 100.116—Certain
public communications. Alternative 1-B
would also incorporate into the
definition of “expenditure” payments
for public communications that refer to
a political party or a clearly identified
Federal candidate and promote or
support, or attack or oppose any
political party or any Federal candidate.
See proposed 11 CFR 100.116. This
proposed rule is based on two types of
Federal election activities: generic

campaign activities, which are public
communications that promote or oppose
a political party, and public
communications that promote, support,
attack, or oppose a clearly identified
candidate. See 2 U.S.C. 431(20)(A)(ii)
and (iii); 11 CFR 100.24(a)(1); (b)(2)(ii);
(b)(3); 100.25; and 100.26. Proposed
section 100.155 would state that any
non-Federal funds permissibly
disbursed by a separate segregated fund
or a nonconnected committee for public
communications pursuant to the
allocation rule in proposed 11 CFR
106.6 would not be “expenditures.” The
Commission seeks comment on whether
this is an appropriate conclusion.

The Supreme Court found that public
communications that promote, support,
attack or oppose a clearly identified
Federal candidate “have a dramatic
effect on federal elections.” McConnell,
124 S.Ct. at 675. The Supreme Court
also found that generic campaign
activity “confer[s] substantial benefits
on federal candidates.” Id. If the
Commission were to apply the voter
drive activities of types 1 and 2 of
Federal election activities outside of the
political party committee context, these
concepts may require modification to
incorporate a partisan element. In
contrast, generic campaign activity and
type 3 of Federal election activities, by
definition, include material that either
promotes, supports, attacks or opposes a
clearly identified Federal candidate or
promotes or opposes a political party.
This partisan content obviates the need
to tailor these concepts for application
outside the political party and candidate
context.

Consistent with this approach, the
Commission recently issued Advisory
Opinion 2003-37 in which it stated that
“communications that promote,
support, attack or oppose a clearly
identified Federal candidate have no
less a ‘dramatic effect’ on Federal
elections when aired by other types of
political committees, rather than party
committees or candidate committees.”
AO 2003-37, at 3. In that advisory
opinion, the Commission concluded
that public communications that
promote, support, attack or oppose a
clearly identified Federal candidate
when made by political committees are
expenditures. Proposed section 100.116
would incorporate this conclusion in
the Commission’s regulations. It would
also treat public communications that
promote or oppose political parties in a
similar fashion, and it would apply to
communications made by all persons,
not just political committees. If new
rules apply the “promote, support,
attack or oppose” standard to actors
other than political party committees

and candidates, should a temporal
element be included in any such rule?
Might an advertisement by a person
other than a political party committee or
candidate be properly understood as, for
example, promoting a Federal candidate
if publicly distributed close to an
election, but the same advertisement by
the same person publicly distributed far
from an election might not promote the
candidate? Should any of FECA’s
temporal limitations, which are
discussed in connection with
expenditures generally below, be
adapted for this purpose?

Would the “promote, support, attack
or oppose” standard be appropriate for
those 527 organizations (tax exempt
“political organizations,” discussed
more infra) that by their very nature
have influencing elections as a primary
purpose? Would the “promote, support,
attack or oppose” standard be
appropriate for all 527 organizations?
Should the Commission adopt a
different standard for 501(c)
organizations (other tax exempt
organizations, discussed more infra)
that would require not only “promote,
support, attack or oppose” content, but
also some basis for concluding the
message is to influence a Federal
election? Such additional bases could
include: (1) Reference to the clearly
identified candidate as a candidate; (2)
reference to the election or to the voting
process; (3) reference to the clearly
identified candidate’s opponent; or (4)
reference to the character or fitness for
office of the clearly identified candidate.
Alternatively, should the Commission
adopt the “promote, support, attack or
oppose” standard for 501(c)
organizations, but build in an exception
for a message that is confined to
expressly advocating seeking action by
the clearly identified candidate on an
upcoming legislative or executive
decision without reference to any
candidacy, election, voting, opponent,
character, or fitness for office? In
essence, the Commission seeks
comment on whether it should define
what is an expenditure in a way that
follows the functional distinctions in
the Internal Revenue Code and
recognizes that some organizations
engage in ‘‘grassroots lobbying”
campaigns primarily designed to affect
upcoming legislative or executive
actions. If so, what regulatory language
would be appropriate?

In different contexts, FECA now
provides at least three content standards
for communications—express advocacy;
promote, support, attack or oppose; and
reference to a clearly identified Federal
candidate. See, e.g., 2 U.S.C. 431(17)(A);
(20)(A)(iii); 434(D)(3)(A)(D)(D) and
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441d(a). What other content standards

that are not vague or overbroad, if any,
should be included in the definition of
“expenditure?”’

c. Electioneering communications.
Alternative 1-B does not include
payments for electioneering
communications in the definition of
“expenditures.” Many electioneering
communications either already are
included in the definition of
“expenditure” or would be included
under the proposal. Under the current
rules, political committees must report
communications that satisfy the general
definition of “electioneering
communications” in 2 U.S.C.
434(f)(3)(A) as expenditures. 11 CFR
104.20(b). In addition, if an
electioneering communication
promotes, supports, attacks, or opposes
a Federal candidate, it would also be a
public communication that promotes,
supports, attacks, or opposes a Federal
candidate, which would make it an
expenditure under proposed section
100.116. Gonsequently, the only
electioneering communications that
would not be treated as expenditures
under Alternative 1-B would be those
made by persons other than political
committees that do not promote,
support, attack, or oppose a clearly
identified Federal candidate. Should the
final rules include all electioneering
communications in the definition of
“expenditure?”

d. Other potential approaches. The
Commission also seeks comments on
other potential approaches to amending
the definition of “‘expenditure” in 11
CFR part 100, subpart D. Should a
payment’s status as an “‘expenditure”
depend on the identity of the maker?
For example, should payments for
public communications that promote,
support, attack or oppose a Federal
candidate be expenditures only if made
by a Federal political committee?

Are there other identifying
characteristics that should be
considered in determining whether a
payment is an expenditure? For
example, should payments by a tax-
exempt, charitable organization
operating under 26 U.S.C. 501(c)(3) be
exempt from the definition of
“expenditure?”” In this regard, how
should the Commission interpret the
Internal Revenue Service’s Technical
Advice Memorandum 89-36—002 (Sept.
8, 1989), which permitted a 501(c)(3)
organization to make advertisements
that “support or oppose a candidate in
an election campaign,” without losing
its 501(c)(3) status for intervening in a
political campaign?

Should the Commission consider an
organization’s status under section

501(c) or 527 of the Internal Revenue
Code in determining whether a payment
is an expenditure? Should some
activities be expenditures if made by a
section 527 organization, regardless of
whether it is a Federal political
committee? Should the same rules or
different rules apply to organizations
operating under section 501(c)(3), (4), or
(6)?

Should the timing of a payment affect
whether it is an “expenditure?” FECA
and BCRA provide several temporal
limitations on various provisions that
recognize the significance of proximity
to an election. FECA provides that
certain independent expenditures must
be reported within 24 hours if made
during the twenty days before an
election. 2 U.S.C. 434(g)(1) (formerly 2
U.S.C. 434(c)(2)(C)). BCRA limits
electioneering communications to the
thirty days before a primary election
and the sixty days before a general
election. 2 U.S.C. 434(f)(3)(A)(1)(I).
BCRA also includes voter registration
activity in Federal election activity only
in the 120 days before a regularly
scheduled Federal election. 2 U.S.C.
431(20)(A)(i). Do any of these time
periods provide an appropriate temporal
standard for any expenditures?

Should the rules address expenditures
that might be in connection with more
than one Federal election? The
Commission recently concluded in an
advisory opinion that an advertisement
that was coordinated by a Congressional
candidate with a presidential campaign
committee could be a contribution to
the presidential campaign committee in
connection with the upcoming
Presidential primary election in that
State and an expenditure of the
Congressional candidate in connection
with her special election. AO 2004-1.
Should this conclusion be incorporated
into regulations or should it be
reconsidered?

The Commission also seeks comment
on whether any aspect of Alternative 1—
B should be revised in order to
harmonize the definition of
“expenditure” in the Commission’s
regulations with the approach taken by
the IRS. Section 527(e)(2) of the Internal
Revenue Code of 1986, as amended,
defines the term “exempt function” as
“the function of influencing or
attempting to influence the selection,
nomination, election, or appointment of
any individual to any Federal, State, or
local public office or office in a political
organization, or the election of
Presidential or Vice Presidential
electors, whether or not such individual
or electors are selected, nominated,
elected, or appointed.” 26 U.S.C.
527(e)(2). IRS regulations implementing

this statutory definition provide that
“the term ‘exempt function’ includes all
activities that are directly related to and
support the process of influencing or
attempting to influence the selection,
nomination, election, or appointment of
any individual to public office or office
in a political organization.” 26 CFR
1.527-2(c)(1). IRS regulations also
specify that whether an expenditure is
for an exempt function depends on all
the facts and circumstances. Id.

A Revenue Ruling issued by the IRS
on December 23, 2003, stated that
“[w]hen an advocacy communication
explicitly advocates the election or
defeat of an individual to public office,
the expenditure clearly is for an exempt
function under §527(e)(2).” Rev. Rul.
04-6, at 4. The Revenue Ruling also
identified a non-exhaustive list of
factors that “tend to show” whether an
advocacy communication on a public
policy issue is for an exempt function or
not, in the absence of “explicit
advocacy.” The six identified factors
that tend to show a communication is
for an exempt function are: (a) The
communication identifies a candidate
for public office; (b) the timing of the
communication coincides with an
electoral campaign; (c) the
communication targets voters in a
particular election; (d) the
communication identifies that
candidate’s position on the public
policy issue that is the subject of the
communication; (e) the position of the
candidate on the public policy issue has
been raised as distinguishing the
candidate from others in the campaign,
either in the communication itself or in
other public communications; and (f)
the communication is not part of an
ongoing series of substantially similar
advocacy communications by the
organization on the same issue. The five
factors that tend to show a
communication is not for an exempt
function are: (a) The absence of one or
more of the factors listed in (a) through
(f) above; (b) the communication
identifies specific legislation, or a
specific event outside the control of the
organization, that the organization
hopes to influence; (c) the timing of the
communication coincides with a
specific event outside the control of the
organization that the organization hopes
to influence; (d) the communication
identifies the candidate solely as a
government official who is in a position
to act on the public policy issue in
connection with the specific event; and
(e) the communication identifies the
candidate solely in the list of key or
principal sponsors of the legislation that
is the subject of the communication.
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To what extent should Alternative 1—
B be modified for harmony with the
IRS’s approach?

3. 11 CFR Part 100, Subpart B—
Definition of “contribution”

The Commission is also considering
amending the definition of
“contribution” in 11 CFR part 100,
subpart B to make changes that would
correspond to those proposed for the
definition of “expenditure” in
Alternative 1-B. Additionally, the
Commission is considering amending its
definition of “contribution” to include
any funds that are received in response
to a communication containing express
advocacy of a clearly identified
candidate.

a. Amendments corresponding to
amendments to “expenditure”
definition. Current 11 CFR 102.5(b)
imposes requirements on organizations
that do not qualify as “political
committees”” under current 11 CFR
100.5 and that make contributions or
expenditures. The organization must
demonstrate through a reasonable
accounting method that, whenever it
makes expenditures, it has received
sufficient funds subject to the
limitations and prohibitions of FECA to
make the expenditures. Such
organizations must also keep records of
receipts and disbursements and, upon
request, must make such records
available to the Commission. See
current 11 CFR 102.5(b)(1).
Consequently, if the definition of
“expenditure” is amended in any way,
then any entity making such
expenditures would be required to do so
using only contributions that comply
with the amount limitations and source
prohibitions of FECA. If the
Commission adopts the amended
definition of “expenditure,” as
proposed in Alternative 1-B, is an
amendment to Commission regulations
needed to state that funds used for any
expenditures are contributions to that
entity? Please note that proposed rule
text for this approach is not included
below, but if the Commission were to
decide to adopt Alternative 1-B and this
approach, then the text in the final rules
amending the definition of
“contribution” would be similar to the
text in proposed sections 100.115 and
100.116 regarding “‘expenditure.”
Should entities that are not political
committees be required to report their
contributions received and expenditures
made in this context?

b. Proposed 11 CFR 100.57—Funds
solicited with express advocacy. The
Commission is considering whether
solicitations containing express
advocacy of federal candidates establish

that any funds received in response are
necessarily “for the purpose of
influencing any election for Federal
office,” so that they are contributions.
Proposed section 100.57 would state
that any funds provided in response to
a solicitation that contained express
advocacy for or against a clearly
identified Federal candidate are
contributions. If a solicitation states that
the solicitor intends to take actions to
elect or defeat a particular candidate, is
it then logical to treat funds that are
provided in response as funds that are
“for the purpose of influencing a
Federal election?” Should the standard
be that the solicitation must not just
include express advocacy but state that
the funds will be used for express
advocacy? Should funds raised by a
State or local candidate for his or her
own candidacy be treated as
contributions “for the purpose of
influencing a Federal election” if the
State or local candidate’s solicitation
includes express advocacy for or against
a clearly identified Federal candidate?
Should proposed section 100.57 also
include solicitations that expressly
advocate the election or defeat of
Federal candidates of a particular party
without clearly identifying the
particular candidates? Should the new
rule use a standard other than express
advocacy, such as a solicitation that
promotes, supports, attacks, or opposes
a Federal candidate, or indicates that
funds received in response thereto will
be used to promote, support, attack, or
oppose a clearly identified Federal
candidate? Should the new rule specify
which contributions result from which
solicitations? Should the new rule
incorporate the standards in current 11
CFR 102.5(a)(2)(i) through (iii) to clarify
further the types of funds received that
must be treated as contributions? A
conforming amendment to current 11
CFR 102.5(a)(2)(ii) would be necessary if
any rule based on proposed section
100.57 is adopted.

4. Proposed 11 CFR 114.4—Corporate
and Labor Organization
Communications

Current 11 CFR 114.4(c)(2) and (d)
permit corporations and labor
organizations to conduct voter
registration and get-out-the-vote
activities beyond their restricted class
provided that any communication does
not expressly advocate the election or
defeat of any clearly identified
candidate(s) or candidates of a clearly
identified political party and subject to
other restrictions. The Commission
seeks comment on proposed rules that
would amend paragraphs (c)(2) and (d)
and add new paragraph (c)(3) to specify

that such voter registration and get-out-
the-vote activities would be subject to
the conditions set forth in proposed 11
CFR 100.133, as discussed above. The
purpose of such a revision would be to
ensure that corporations and labor
organizations would be subject to the
same conditions as political committees,
as well as other conditions specific to
corporations and labor organizations,
when spending non-Federal funds on
these voter registration and get-out-the-
vote activities. The Commission seeks
comment on whether the same rules
should apply not only to corporations
and labor organizations, but also to any
person or entity who uses corporate or
labor organization general treasury
funds for these purposes.

The Commission also seeks comment
on whether current 11 CFR 100.133
should be amended to make clear that,
when a corporation or labor
organization conducts voter registration
or get-out-the-vote activities, it would be
subject to the requirements of 11 CFR
100.133 and 114.4(c) and (d).
Additionally, the Commission seeks
comment on whether the “express
advocacy” standard set forth in 11 CFR
114.4(c)(2) and (d)(1) should be changed
to the “promote, support, attack or
oppose” standard. Would the latter
standard be an appropriate standard for
determining whether a communication
has the “purpose of influencing a
Federal election?” Would such an
approach be consistent with MCFL?

Corporations and labor organizations
may also conduct certain voter
registration and GOTV activities aimed
at their restricted classes. 11 CFR
114.3(c)(4). Because these activities are
permitted by 11 CFR part 114, they are
exempt from the definition of
“expenditure.” 2 U.S.C. 431(9)(B)(v); 11
CFR 100.141. No changes to section
114.3(c)(4) are proposed because the
Commission intends to retain this
exception to the definition of
“expenditure.”

III. Major Purpose

A. Major Purpose Requirement

The Commission seeks comment as to
whether the existing definition of
“political committee” in 11 CFR
100.5(a) should be amended by
incorporating the major purpose
requirement, and if so, how that should
be accomplished. Under the proposed
section 100.5(a)(1), a committee, club,
association or group of persons that
receives in excess of $1,000 in total
contributions or makes in excess of
$1,000 in total expenditures would be a
political committee only if “‘the
nomination or election of one or more



11744

Federal Register/Vol. 69, No. 48/ Thursday, March 11, 2004 /Proposed Rules

Federal candidates is a major purpose”
of the committee, club, association or
group of persons (emphasis added).

1. Major Purpose or Primary Purpose?

The proposed rule would include the
indefinite article “a” to modify “major
purpose,” rather than the definite article
“the.” The consequence would be that
the major purpose element of the
definition of “political committee” may
be satisfied if the nomination or election
of a candidate or candidates is one of
two or more major purposes of an
organization, even if it is not its primary
purpose. The Commission seeks
comment regarding whether, to satisfy
the major purpose requirement, the
nomination or election of candidates
must be the predominant purpose of the
organization, or whether the major
purpose standard is satisfied when the
nomination or election of candidates is
a major purpose of the organization,
even when the organization spends
more funds for another purpose.

In first articulating the major purpose
requirement in Buckley, the Supreme
Court determined that the definition of
political committee ‘need only
encompass organizations that are under
the control of a candidate or the major
purpose of which is the nomination or
election of a candidate.” Buckley, 424
U.S. at 79 (emphasis added). Likewise,
in MCFL, the Supreme Court observed
that:

should MCFL’s independent spending
become so extensive that the organization’s
major purpose may be regarded as campaign
activity, the corporation would be classified
as a political committee. As such it would
automatically be subject to the obligations
and restrictions applicable to those groups
whose primary objective is to influence
political campaigns.

MCFL, 479 U.S. at 262 (emphasis added
and citations omitted). These passages
indicate that the nomination or election
of candidates must be the major purpose
or, put another way, the primary
objective of the organization. In light of
the Supreme Court’s repeated use of the
term ‘“‘the major purpose,” can the
Commission substitute the term ‘““a
major purpose,” which appears to have
a different meaning?

Could the major purpose standard in
Buckley nevertheless be interpreted to
require that the nomination or election
of candidates be “a” major purpose of
the organization, even when the
organization has other, perhaps more
significant, purposes? The Commission
notes that the “major purpose”
requirement appears only in judicial
opinions not in any statute, and that the
Supreme Court has warned against
“dissect[ing] the sentences of the United

States Reports as though they were the
United States Code.” St. Mary’s Honor
Ctr. v. Hicks, 509 U.S. 502, 515 (1993).
In Aka v. Washington Hosp. Ctr., 156
F.3d 1284 (D.C. Cir. 1998), the Circuit
Court explained that “the [Supreme]
Court’s every word and sentence cannot
be read in a vacuum; its
pronouncements must be read in light of
the holding of the case and to the degree
possible, so as to be consistent with the
Court’s apparent intentions.” Id. at
1291.

As explained above, in Buckley, the
Court imposed the “major purpose”
requirement because it was concerned
that the statutory definition of political
committee “could be interpreted to
reach groups engaged purely in issue
discussion.” Buckley, 424 U.S. at 79.
Consequently, the “apparent intention”
of the Court appears to have been to
limit the applicability of the definition
of political committee so that it would
not cover organizations involved
“purely in issue discussion” but that
nevertheless engage in some incidental
activity that might otherwise satisfy the
Act’s $1,000 expenditure or
contribution political committee
thresholds. Would it be consistent with
the Court’s apparent intention for the
Commission to amend its definition of
“political committee” to only require
that the nomination or election of
candidates be a major purpose rather
than the primary purpose of the
organization? It seems that an
organization that has the nomination or
election of candidates as a major
purpose is not “‘engaged purely in issue
discussion.” Moreover, such a
definition of political committee
appears unlikely to cover organizations
that engage in some incidental activity
that causes them to exceed the $1,000
expenditure or contribution thresholds.

In United States v. Harriss, 347 U.S.
612, 621-22 (1954), the Supreme Court
interpreted the meaning of the term
“principal purpose” in the Federal
Regulation of Lobbying Act. That statute
provided that certain provisions applied
only to those persons whose “principal
purpose” is to aid in the passage or
defeat of legislation. Id. at 619. The
Court refused to interpret the statute to
require that the influencing of
legislation be the person’s most
important—or primary—purpose.
Instead, the Court concluded that the
phrase “principal purpose” was
designed to exclude from the coverage
of the act those persons “having only an
incidental purpose of influencing
legislation.” Id. at 622. According to the
Supreme Court:

[i]f it were otherwise,—if an organization, for
example, were exempted because lobbying
was only one of its main activities—the Act
would in large measure be reduced to a mere
exhortation against abuse of the legislative
process. In construing the Act narrowly to
avoid constitutional doubts, we must also
avoid a construction that would seriously
impair the effectiveness of the Act in coping
with the problem it was designed to alleviate.

Id. at 622-23.

The Court’s ruling in Harriss may be
instructive because, in that case, the
Court was interpreting the meaning of
the word ““principal,” which, when
used as an adjective, is defined as “most
important.” See Webster’s II New
Riverside Dictionary 556 (1st ed. 1984).
The term “major,” on the other hand, is
defined as “‘greater in importance rank
or stature” or “‘demanding great
attention.” Webster’s Il New Riverside
Dictionary 421 (1st ed. 1984). Thus,
“major,” unlike “principal,” does not
signify ‘“most important” or “primary”’
or “first in rank.” Given that the
Supreme Court has interpreted the
phrase “principal purpose” in a statute
to include an organization for which
lobbying is merely “one of its main
activities,” would the Commission be
justified in interpreting the phrase
“major purpose”’ in Buckley to also
mean “‘one of its main activities?” Is it
significant that the Court in Buckley
chose to use the phrase ‘“major purpose”
instead of “primary purpose” or
“principal purpose?”

2. Particular Federal Candidates

The proposed rule would require that
the organization have as a major
purpose the nomination or election of
candidates for Federal office, as
opposed to non-Federal office. The
Commission seeks comment regarding
whether the proposed rule should be
limited to the nomination or election of
Federal candidates or, instead, whether
the nomination or election of all
candidates, including candidates for
non-Federal office will suffice.
Likewise, the Commission asks whether
the major purpose requirement
mandates that the organization be
involved in the nomination or election
of one or more particular candidates or,
instead, whether it is sufficient for the
organization to have a major purpose of
nominating or electing certain categories
of candidates, such as Democrats or
Republicans, or women, or candidates
who take a position on a particular
issue. In FEC v. GOPAC, Inc., 917 F.
Supp. 851 (D.D.C. 1996), the District
Court interpreted Buckley and MCFL to
require that the major purpose of the
organization be “the nomination or
election of a particular candidate or
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candidates for federal office.” GOPAC,
917 F. Supp. at 859 (emphasis added).
The Commission seeks comment as to
whether this is a proper reading of
Buckley and MCFL. Should the
Commission issue regulations that
conflict with the GOPAC decision?

3. Existing 11 CFR 100.5(b) through (e)

Please note that current 11 CFR
100.5(b) through (e), which identify
certain organizations that are considered
to be political committees (separate
segregated funds, local party
committees, principal campaign
committees, and multi-candidate
committees), do not incorporate the
“major purpose’’ standard. This is
because the Commission has
determined that these organizations, by
their nature or by definition, have as
their major—if not primary—purpose,
the nomination or election of
candidates.

For example, current 11 CFR 100.5(b)
provides that a separate segregated fund
established under 2 U.S.C. 441b(b)(2)(C)
is a political committee because,
pursuant to 2 U.S.C. 441b(b)(2)(C), a
separate segregated fund is “to be
utilized for political purposes.” 2 U.S.C.
441b(b)(2)(C). Current 11 CFR 100.5(c)
provides that, under certain
circumstances, the local committee of a
political party is a political committee
because, like national parties, these
organizations exist for the purpose of
nominating and electing candidates. See
2 U.S.C. 431(4)(C). Moreover, such
organizations are organized under
section 527 of the Internal Revenue
Code, which requires that these
organizations be organized and operated
primarily for the purpose of influencing
or attempting to influence the
nomination, election or appointment of
individuals to public office. See 26
U.S.C. 527(e); see also discussion of 527
organizations below. Current 11 CFR
100.5(d) and (e)(1) provide that an
individual’s principal or authorized
campaign committees are political
committees because these organizations
are established for the purpose of
nominating or electing an individual to
public office. See 2 U.S.C. 431(5) and
(6). Moreover, such organizations are
“under the control of a candidate,” and
therefore are not subject to the major
purpose requirement. See Buckley, 424
U.S. at 79. Finally, current 11 CFR
100.5(e)(3) provides that multi-
candidate committees are political
committees because these organizations
make and receive contributions for
Federal elections. Consequently, these
organizations satisfy the major purpose
test.

The Commission proposes no changes
to existing 11 CFR 100.5(b) through (e).
Nevertheless, the Commission seeks
comments regarding whether any
amendments to these paragraphs are
necessary.

B. Major Purpose Tests

The Commission seeks comment on
proposed 11 CFR 100.5(a)(2)(i) through
(iv), which provides four tests for
determining when an entity would
satisfy the major purpose requirement.
Please note that the Commission has not
made any decisions on whether to adopt
any of the proposals for the major
test(s). If the Commission were to decide
to adopt one or more of the proposed
major purpose tests, an organization that
meets any of the major purpose tests
would be considered to have as a major
purpose the nomination or election of
Federal candidates. Consequently, if
that organization exceeds the $1,000
contribution or expenditure threshold in
11 CFR 100.5(a)(1)(i), it would be a
political committee and would have to
comply with the registration, reporting
and other requirements for political
committees. Are the criteria
appropriate? Would other criteria be
more appropriate?

1. Proposed 11 CFR 100.5(a)(2)(i)—
Avowed Purpose and Spending

The first of the four proposed major
purpose tests, which is set forth in
proposed section 100.5(a)(2)(i), would
use the organization’s public
pronouncements and spending to
determine if its major purpose is to
nominate or elect candidates. An
organization would satisfy the major
purpose element in proposed section
100.5(a)(2)(i) if: (1) Its organizational
documents, solicitations, advertising,
other similar written materials, public
pronouncements, or any other
communications demonstrate that its
major purpose is to nominate, elect,
defeat, promote, attack, support, or
oppose a clearly identified candidate or
candidates for Federal office or the
Federal candidates of a clearly
identified political party; and (2) it
disburses more than $10,000 in the
current calendar year or any of the
previous four calendar years on the
following: (1) Expenditures (including
independent expenditures); (2)
contributions; (3) payments for types 1
through 3 of Federal election activity;
and (4) payments for all or any part of
an electioneering communication, as
defined in 11 CFR 100.29.

The first prong of the major purpose
test in proposed section 100.5(a)(2)(i)
would rely on an organization’s written
characterization of its own activities.

This would include the organization’s
organizational documents, such as its
charter, constitution, by-laws, etc. The
second prong would require that an
organization’s disbursements in
connection with a Federal election
exceed $10,000. This two-pronged
approach would ensure that documents
or communications that demonstrate
that an organization’s avowed purpose
is to nominate, elect, defeat, promote,
attack, support or oppose a candidate or
candidates are substantiated by its
actual disbursements in connection
with a Federal election.

a. Public Pronouncements. For an
organization’s public pronouncements
and other communications to
demonstrate that the organization has a
major purpose of nominating, electing,
promoting, attacking, supporting, or
opposing clearly identified Federal
candidates or the Federal candidates of
a clearly identified political party, the
written materials and other
communications must refer to Federal
candidates of a clearly identified
political party or to a “clearly identified
candidate,” which is defined in 11 CFR
100.17. Thus, under proposed paragraph
(a)(2)(i), an organization would not be
considered to have the nomination or
election of candidates as a major
purpose where the organization’s public
communications merely indicate that its
major purpose is to elect candidates
holding particular positions (e.g., pro-
business candidates or pro-
environmental candidates) without
specifying which candidates hold those
positions. Such an organization,
however, could still be considered to
have the nomination or election of
candidates as a major purpose under the
other three major purpose tests—
proposed paragraphs (a)(2)(ii) through
(iv), which are discussed below.

The Commission seeks comment
regarding whether it is appropriate to
base its major purpose analysis on the
written public statements, documents,
solicitations, and other communications
by an organization. Are there
circumstances where an organization’s
written public statements, documents,
solicitations, and other communications
would not be an appropriate measure of
its major purpose? Should the final rule
take into account the organization’s oral,
as well as written, communications to
determine if it satisfies the first prong of
the major purpose test in proposed
section 100.5(a)(2)({)?

The Commission also seeks comment
regarding how this provision should
operate with respect to disavowed major
purposes or apparently contradictory
statements of the organization’s major
purposes. For example, what would be
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the outcome if the leader (e.g.,
president, chairperson, etc.) of the
organization disavows the
organization’s previously stated
purpose? What if this disavowal is
attempted by someone other than the
organization’s leader? Should the rules
account for the possibility that an
organization can disavow its previous
statements regarding its major purpose?
Should there be a time limit on the
applicability of statements made in the
organization’s communications? For
example, should statements from five
years ago be given less weight than more
current statements? Are these concerns
alleviated by the second prong of the
major purpose test set forth in proposed
section 100.5(a)(2)(i), which would
require that the organization exceed
$10,000 in disbursements in connection
with a Federal election?

Similarly, what if some of the
organization’s communications indicate
that its major purpose is the nomination
or election of candidates, but other
communications indicate that it has one
or more other major purposes? How
should the major purpose of the
organization be assessed in these
situations? Should some
communications or types of
communications be afforded greater
weight then others when assessing
major purpose under this proposed
paragraph? For example, should the
Commission give greater weight to
statements in the organization’s
solicitations or in its governing
documents than it gives to potentially
self-serving, ambiguous or contradictory
statements by its leaders or its
members? Should the Commission
consider only the statements it makes in
its solicitations or in its organizational
documents and ignore statements found
elsewhere? Would these concerns be
alleviated by the second prong of the
major purpose test set forth in proposed
section 100.5(a)(2)(i), which would
require that the organization exceed
$10,000 in disbursements in connection
with a Federal election?

b. $10,000 Disbursement Threshold.
To satisfy the second prong of the major
purpose test set forth in proposed
section 100.5(a)(2)(i), the organization’s
disbursements in connection with any
election for Federal office would have to
exceed the $10,000 threshold in the
current year or any of the previous four
calendar years. For example, to assess
whether this threshold has been met in
2004, the Commission would examine
the organization’s disbursements in
2000, 2001, 2002, 2003 and 2004. If it
exceeded the $10,000 threshold in any
of those years, it would satisfy the
$10,000 disbursement requirement in

proposed paragraph (a)(2)(i). Because
this threshold is an absolute dollar
amount rather than a percentage of total
spending, the current year spending
would be relevant to the analysis.
Consequently, this provision, unlike
proposed paragraph (a)(2)(ii), would
apply to both existing and newly
established organizations. The
Commission seeks comment regarding
the use of this time period in proposed
paragraph (a)(2)(i). Should the threshold
have to be met in all four preceding
years? If the Commission does adopt
such a four-year look-back provision,
would it be fair to implement it prior to
20087

The Commission also seeks comment
regarding the proposed $10,000
threshold. The Commission notes that
Congress established a $10,000
threshold to trigger the reporting
requirements for electioneering
communications under 2 U.S.C. 434(f)
and 48-hour reporting of independent
expenditures under 2 U.S.C. 434(g)(2).
By establishing these $10,000
thresholds, Congress indicated that it
believed $10,000 in activity to be
significant enough to require reporting
within 48 hours of the activity. Is it
appropriate for the Commission to adopt
a similar threshold to use in the major
purpose test set forth in proposed
paragraph (a)(2)(i), or is a higher or
lower threshold more appropriate and
why?

The Commission also seeks comment
on the proposal to count the following
types of disbursements toward the
$10,000 threshold: (1) Expenditures
(including independent expenditures);
(2) contributions; (3) payments for types
1 to 3 of Federal election activity; and
(4) payments for all or any part of an
electioneering communication, as
defined in 11 CFR 100.29. Payments for
Federal election activity would be
limited to only the first three of the four
types of Federal election activity
described in 11 CFR 100.24(b) because
the fourth type of Federal election
activity—services provided during any
month by an employee of a State,
district, or local committee of a political
party who spends more than 25 percent
of that individual’s compensated time
during that month on activities in
connection with a Federal election—
applies only to certain political party
committees, which are presumed to
satisfy the major purpose requirement.

The Commission seeks comment
regarding the types of disbursements
that would count toward the $10,000
threshold. Is it appropriate to count
expenditures (including independent
expenditures), contributions, Federal
election activity (types 1 through 3), and

electioneering communications toward
the spending threshold? Are there other
categories or types of disbursements that
should be included, such as
administrative costs, overhead, and
costs associated with volunteer
activities? Should certain exceptions be
included and, if so, how should those
exceptions be crafted? For example,
since some Federal election activity by
non-party organizations might be truly
non-partisan, should the types of voter
registration, voter identification, get-out-
the-vote, and generic campaign activity
captured in the major purpose analysis
be confined to partisan activity? Since
the major purpose test envisioned in the
proposed rules uses “a major purpose to
influence Federal elections” test, should
the four types of disbursements be
subject to an allocation regime similar to
those in 11 CFR 106.1 and 106.6, where
only the allocable Federal portion
would count toward the $10,000
threshold?

As discussed above with regard to the
proposed amendments to the definition
of “expenditure,” certain Federal
election activity influences Federal
elections. Does this justify counting the
three types of Federal election activity
toward the $10,000 disbursement
threshold? McConnell concluded that
“[w]hile the distinction between “‘issue”
and express advocacy seemed neat in
theory, the two categories of
advertisements proved functionally
identical in important respects.”
McConnell, 124 S.Ct. at 650. The
Supreme Court went on to explain that
both types of communications “were
used to advocate the election or defeat
of clearly identified candidates, even
though the so-called issue ads eschewed
the use of magic words.” Id.
Nonetheless, since some electioneering
communications (and even some
“promote, support, attack, or oppose”
messages) by certain non-party
organizations, such as 501(c)
organizations might, be confined to
advocating action regarding a particular
legislative or executive decision, is there
a need to develop a more focused
content analysis for the major purpose
test? McConnell held that it is
permissible to treat an organization as a
political committee even when the
organization makes only independent
expenditures and does not make any
contributions to Federal candidates. Id.
at 665 n.48. Does this justify counting
independent expenditures toward the
spending threshold?

2. Proposed 11 CFR 100.5(a)(2)(ii)—50
Percent Disbursement Threshold

The second of the four proposed
major purpose tests is set forth in
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proposed paragraph (a)(2)(ii). This
paragraph would consider an
organization to have a major purpose of
nominating or electing candidates if
more than 50 percent of the
organization’s total annual
disbursements during any of the
previous four calendar years was spent
on: (1) Expenditures (including
independent expenditures); (2)
contributions; (3) payments for types 1
through 3 of Federal election activity;
and (4) payments for all or any part of
an electioneering communication, as
defined in 11 CFR 100.29.

The Commission notes that, unlike
proposed paragraph (a)(2)(i), this major
purpose test does not consider the
organization’s public pronouncements.
An organization that exceeds the 50
percent threshold would be considered
to have the election or nomination of
candidates as a major purpose
regardless of whether or not the
organization’s public pronouncements
or other communications indicate that it
has such a major purpose. The
Commission seeks comments regarding
whether this major purpose test should
also include consideration of the
organization’s public pronouncements
or other communications, as is the case
in proposed paragraph (a)(2)(i).

As set forth above, the relevant years
for proposed paragraph (a)(2)(ii) would
be the previous four calendar years. For
example, to apply proposed paragraph
(a)(2)(ii) for an organization during the
year 2004, the relevant years would be
2000, 2001, 2002, and 2003. If an
organization’s election-related spending
exceeded the 50 percent threshold in
any of these years, it would be
considered to have the nomination or
election of candidates as a major
purpose. Alternatively, should the
organization’s election-related spending
have to exceed the 50 percent threshold
in each of the preceding four years to
trigger political committee status?
Because an organization’s total annual
disbursements are typically unknown
until the end of the year, the current
year spending would not be examined
under this proposed major purpose test.
That is why, in the example given
above, the organization’s spending
during 2004 was not considered. For the
same reason, this proposed provision
would be inapplicable to newly
established organizations that have no
spending in any prior years. However,
newly established organizations would
still be subject to the other three
proposed major purpose tests, including
the $50,000 disbursement threshold in
prO}Eosed paragraph (a)(2)(iii).

The Commission also seeks comment
on the proposal to consider the

organization’s spending during the
previous four calendar years, which
would cover groups that are active only
during presidential election years.
Should the proposed rule look back
more years or fewer years? If so, how
many calendar years would it be
appropriate to examine? What should be
the effective date of a rule that looks
back four years?

The types of spending that would be
counted toward the 50 percent
threshold in the major purpose test set
forth in proposed paragraph (a)(2)(ii)
would be the same as those that would
be counted toward the $10,000 spending
threshold in proposed paragraph
(a)(2)(i). The Commission seeks
comment regarding counting these
categories of disbursements toward the
50 percent threshold. The Commission
specifically refers commenters to the
questions and issues raised above with
respect to counting these categories of
disbursements toward the $10,000
disbursement threshold in proposed
paragraph (a)(2)(i).

The Commission also seeks comment
on the use of the 50 percent threshold.
Is another percentage more appropriate
to assess an organization’s major
purpose? Should the Commission apply
a 25 percent threshold? Could a very
large organization that spends less than
50 percent of its funds on election-
related disbursements nevertheless have
a profound effect on Federal elections?
Does this justify the Commission
adopting a threshold lower than 50
percent or would this situation be
addressed by absolute dollar thresholds
that would be used in proposed
paragraphs (a)(2)(i) and (a)(2)(iii).

Should the size of the percentage
threshold depend upon the
determination of whether the
nomination or election of candidates
must be the major purpose of the
organization, or must be only a major
purpose of the organization? If the
proper interpretation of the major
purpose requirement is that the
nomination or election of candidates
must be the organization’s primary
purpose, should this proposed 50
percent threshold be the only test for
major purpose adopted by the
Commission in the final rules? In other
words, if the nomination or election of
candidates must be the organization’s
most important purpose, perhaps only
those organizations that spend most
(i.e., more than 50 percent) of their
funds on the nomination or election of
candidates satisfy the major purpose
requirement.

On the other hand, how should the
final rule address organizations that
spend a plurality, but not a majority, of

their money on nomination and election
activities? For example, should an
organization be considered to satisfy the
major purpose requirement if it spends
only 30 percent of its funds on election-
related activities (i.e., those items that
would count toward the proposed 50
percent threshold) but does not spend
more than 30 percent on any other
activity? To apply such a rule, would
the Commission have to adopt
categories of non-election spending so
that the 70 percent of funds that the
organization spent on non-election
purposes would not be combined into a
single category of “non-election
activities,” thereby allowing the
organization to avoid political
committee status? If such categories are
required, how should they be crafted?

3. Proposed 11 CFR 100.5(a)(2)(iii)—
$50,000 Disbursement Threshold

The third of the four proposed major
purpose tests, which is set forth in
proposed paragraph (a)(2)(iii), would
consider an organization to have the
nomination or election of Federal
candidates as a major purpose if it
spends more than $50,000 in the current
calendar year or any of the previous four
calendar years on the following: (1)
Expenditures (including independent
expenditures); (2) contributions; (3)
payments for types 1 through 3 of
Federal election activity; and (4)
payments for all or any part of an
electioneering communication, as
defined in 11 CFR 100.29. When an
organization exceeds the $50,000
spending threshold, it would satisfy the
major purpose standard. For example, to
conclude that an organization has a
major purpose of nominating and
electing candidates in 2004, under
proposed paragraph (a)(2)(iii), the
organization would have to exceed the
$50,000 threshold in either 2000, 2001,
2002, 2003 or 2004. The relevant time
period in proposed 11 CFR
100.5(a)(2)(iii) is the current calendar
year or any of the four previous calendar
years. Because this threshold is an
absolute dollar amount instead of a
percentage of total spending, the current
year spending would be relevant to the
analysis. Consequently, this provision,
unlike proposed paragraph (a)(2)(ii)
would apply to newly established
organizations. The Commission seeks
comment regarding the use of this time
period in proposed paragraph (a)(2)(iii).
Would it be more appropriate to require
that the threshold be met in each of the
four preceding calendar years?

The Commission seeks comment
regarding the proposed $50,000
threshold. The Commission notes that it
uses a $50,000 threshold to determine
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when a political committee is subject to
mandatory electronic filing of its
financial disclosure statements. See 11
CFR 104.18(a). Is this an appropriate
dollar threshold for triggering major
purpose under this proposed test or is

a higher or lower threshold more
appropriate and why? Is a higher or
lower threshold more appropriate in
certain situations or with respect to
particular types of organizations?
Should the proposed rule incorporate a
sliding-scale dollar threshold that
would increase or decrease depending
upon the size or type of organization, or
the type of activity in which the
organization engages? How might such
a sliding scale specifically work? Is it
preferable not to have any major
purpose criteria based upon a strict
dollar amount and, if so, how would the
Commission assess the major purpose of
a newly established organization?

Like proposed paragraphs (a)(2)(i) and
(a)(2)(ii), proposed paragraph (a)(2)(iii)
would count the following types of
disbursements toward the spending
threshold: (1) Expenditures (including
independent expenditures); (2)
contributions; (3) payments for types 1
through 3 of Federal election activity;
and (4) payments for all or any part of
an electioneering communication, as
defined in 11 CFR 100.29. The
Commission seeks comment regarding
counting these categories of
disbursements toward the $50,000
threshold. The Commission specifically
refers commenters to the questions and
issues raised above with respect to
counting these categories of
disbursements toward the $10,000
spending threshold in proposed
paragraph (a)(2)(i).

4. Proposed 11 CFR 100.5(a)(2)(iv)—527
Organizations

Proposed 11 CFR 100.5(a)(2)(iv) offers
two alternatives for the fourth of the
four proposed major purpose tests. Both
alternatives address “527
organizations,” which are entities
organized under section 527 of the
Internal Revenue Code, 26 U.S.C. 527. A
527 organization is “‘a party, committee,
association, fund, or other organization
(whether or not incorporated) organized
and operated primarily for the purpose
of directly or indirectly accepting
contributions or making expenditures,
or both, for an exempt function.” 26
U.S.C. 527(e)(1). An exempt function is
defined as “the function of influencing
or attempting to influence the selection,
nomination, election, or appointment of
any individual to any Federal, State, or
local public office or office in a political
organization, or the election of

Presidential or Vice Presidential
electors.” 26 U.S.C. 527(e)(2).

Alternative 2—A provides that all 527
organizations would be considered to
have the nomination or election of
candidates as a major purpose, but
carves out five exceptions: (1) Any 527
organization that is the campaign
organization of an individual seeking
nomination, election, appointment or
selection to a non-Federal office; (2) any
527 organization that is organized solely
for the purpose of promoting the
nomination or election of a particular
individual to a non-Federal office; (3)
any 527 organization that engages in
nomination and election activities only
with respect to elections in which there
is no candidate for Federal office on the
ballot; (4) any 527 organization that
operates in only one State and which is
required by the law of that State to file
financial disclosure reports with a State
agency; and (5) any 527 organization
that is organized solely for the purpose
of influencing the selection,
appointment, or nomination of
individuals to non-elective office, or the
election, selection, nomination or
appointment of persons to leadership
positions within a political party.

The first proposed exception would
recognize that the major purpose of a
campaign organization for an individual
seeking non-Federal office is the
nomination or election of that
individual to non-Federal office.
Consequently, such an organization is
not likely to have as a major purpose the
nomination or election of candidates to
Federal office. The second proposed
exception would address those
organizations that are organized solely
to promote the nomination or election of
individuals to non-Federal offices, but
do not fall within the first exception
because they are not under the control
of that particular non-Federal candidate.

The third and fourth proposed
exceptions pertain to State political
organizations. The exception in
proposed section 100.5(a)(2)(iv)(C)
would address 527 organizations that
operate only in connection with non-
Federal elections and only in States,
such as Virginia, that hold non-Federal
elections in years where there is no
regularly scheduled Federal election
(i.e., odd-numbered years). Such an
organization, which does not engage in
activity in connection with any election
for Federal office, is not likely to have
as a major purpose the nomination or
election of Federal candidates. The
exception in proposed section
100.5(a)(2)(iv)(D) would address
organizations that operate in only one
State and, under State law, must
disclose their financial activity to a

State agency. Such organizations,
because they operate in only one State,
would not be deemed to have a major
purpose of nominating or electing
Federal candidates solely because they
are 527 organizations.

The fifth proposed exception would
recognize that 527 organizations
established solely to influence the
selection, appointment or nomination of
individuals to non-elective office (e.g.,
judicial appointments), or the
nomination or election of candidates for
leadership positions within a political
party, should be exempt from this
proposed major purpose test because
they appear unlikely to have a major
purpose of nominating or electing
candidates to Federal office.

Organizations that do not satisfy any
of the five exceptions and that receive
$1,000 in contributions or make $1,000
in expenditures would be Federal
political committees under proposed
section 100.5(a) if they are organized
under section 527 of the Internal
Revenue Code. Should the Commission
consider additional exceptions to
proposed section 100.5(a)(2)(iv) to
exclude more organizations, or should
the Commission conclude that other
organizations should be treated as
Federal political committees if they
satisfy the $1,000 thresholds in
proposed section 100.5(a)(1)?

The Commission notes that any 527
organization that falls within one or
more of the exceptions contained in
Alternative 2—A could nevertheless be
considered to have a major purpose of
nominating or electing Federal
candidates under one of the first three
major purpose tests, such as by
exceeding the 50 percent threshold set
forth in proposed paragraph (a)(2)(ii) or
the $50,000 spending threshold set forth
in proposed paragraph (a)(2)(iii). The
Commission seeks comment on whether
the exceptions contained in Alternative
2—A are appropriate and whether
Alternative 2—A should include
additional exceptions. Alternative 2-B,
in contrast, would provide that all 527
organizations would be considered to
have the nomination or election of
candidates as a major purpose, and does
not provide for any exceptions.

The Commission seeks comment
regarding whether it is necessary and
appropriate to mention 527
organizations in the proposed rule, or
whether it would be better to eliminate
the fourth major purpose test and
instead subject 527 organizations, like
any other organization, to analysis
under the first three tests. To the extent
that 527 organizations should be
explicitly mentioned in the proposed
rule, which alternative is more
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appropriate, Alternative 2—-A,
Alternative 2—B, or some other
alternative?

5. Other Tax-Exempt Organizations

The proposed rule does not expressly
mention other tax-exempt organizations,
such as those organized under section
501(c) of the Internal Revenue Code,
because, unlike 527 organizations, these
organizations could lose their tax-
exempt status if their primary purpose
were to influence elections. Should the
final rule state that certain tax-exempt
organizations, such as those organized
under 501(c)(3) or (c)(4) of the Internal
Revenue Code, will not meet any of the
major purpose tests because of the
nature of their tax-exempt status, and
exempt them from the definition of
political committee? Or should the final
rule not provide an exemption for 501(c)
organizations, recognizing that the
various thresholds in the major purpose
tests are set high enough that certain
501(c) organizations may continue to
conduct incidental or low levels of
election activities without satisfying any
of the major purpose tests and triggering
political committee status? 7 Would it be
more appropriate to discard ‘‘a major
purpose’” analysis and use instead “the
major purpose’ analysis for these types
of organizations? In this regard, should
the Commission fashion a test whereby
it would recognize three broad
categories of activity for 501(c)
organizations—"‘election influencing
activity,” “legislative or executive
lobbying activity,” and “educational,
research, or other activity.” If the
organization put more resources, either
financially or timewise, into “election
influencing activity” than it put into
either of the other two activities, the
major purpose test would be met.

C. Treatment of Contributions for the
Major Purpose Requirement

Should the major purpose
requirement apply when an
organization’s status as a political
committee is based upon its making in
excess of $1,000 in any contributions or
expenditures, or only when its status as
a political committee is based solely
upon its making of independent

7 This is especially true for 501(c)(3)
organizations because their communications are
exempt from the definition of “electioneering
communications.” See 11 CFR 100.29(c)(6). Thus,
any disbursements for such communications would
not count toward a 501(c)(3)’s major purpose as
electioneering communications. Furthermore, the
Supreme Court recognized that the Massachusetts
Citizens for Life, Inc., a nonprofit corporation,
could become a political committee if its
independent expenditures become ‘“‘so extensive”
that it satisfies the major purpose requirement.
MCFL, 479 U.S. at 262.

expenditures in excess of $1,0007 In
Akins v. FEC, 101 F.3d 731 (D.C. Cir.
1996), vacated, 524 U.S. 11 (1998), one
appeals court interpreted Buckley and
MCFL to require application of the
major purpose test only when political
committee status is based upon the
organization’s independent
expenditures, not when it is based upon
the organization’s other expenditures,
including contributions to political
committees. See Akins, 101 F.3d at 742
(“the Court clearly distinguished
independent expenditures and
contributions as to their constitutional
significance, and its references to a
‘major purpose’ test seem to implicate
only the former”’). Should the Akins
court’s interpretation be incorporated
into the proposed rule, or should the
major purpose requirement apply to
organizations that exceed $1,000 in
expenditures, not just those that exceed
$1,000 in independent expenditures
exclusively?

D. Proper Application of the Major
Purpose Requirement

The Commission seeks comment
regarding whether the definition of
political committee in 11 CFR 100.5(a)
should include a major purpose test
along the lines set forth above or
whether it should instead incorporate
the major purpose requirement as an
exception to the definition of “political
committee.” For example, if the major
purpose requirement is incorporated
into the definition of political
committee (as it is in the proposed
rules), an organization, regardless of the
amount of its contributions and
expenditures, will not be considered to
be a political committee unless it is
shown to have a major purpose of
nominating or electing candidates. This
is essentially how the proposed rules
described above would work. An
alternative approach, which is not
reflected in the proposed rules, would
be to use the major purpose requirement
as an exception to the definition of
political committee. Under this
alternative approach, an organization
would be considered to be a political
committee if its expenditures or
contributions exceed the $1,000
threshold unless the organization has a
major purpose other than nominating or
electing candidates. This alternative
approach would, to a certain extent,
place the burden on the organization to
show that it does not have a major
purpose of nominating or electing
candidates. Would this alternative
approach reflect the correct reading of
the major purpose requirement as set
forth in Buckley, MCFL and other cases?

Although not reflected in the
proposed rules, the Commission seeks
comment on the proper application of
the major purpose requirement to
complex organizations that include a
political committee within the
organization. For instance, should the
Commission impute major purpose
across such organizations? Thus, if an
organization includes a political
committee, should all other committees
or organizations within the complex
organization be deemed to satisfy the
major purpose test? Or should the
Commission conclude that its current
affiliation rules at 11 CFR 100.5(g)
sufficiently address this issue and no
amendments to the regulations are
necessary?

IV. Conversion of Federally Permissible
Funds to Federal Funds

The Commission recognizes that there
may be a need to provide guidance to
organizations that become political
committees after operating for some
time as a non-political committee
organization, especially concerning two
issues: (1) how the new political
committee should demonstrate that the
contributions and expenditures that it
made prior to becoming a political
organization were paid for with
Federally permissible funds and (2) how
it should treat the funds it has cash-on-
hand on the day that it became a
political committee. Consequently, to
address these issues, this NPRM
includes proposed subpart A—
Organizations that Become Political
Committees, which would set forth the
requirements for existing organizations
that become political committees under
11 CFR 100.5(a). The proposed rules
would not apply to organizations that
register with the Commission as a
political committee prior to making any
contributions, expenditures,
independent expenditures or allocable
expenditures. The proposed rules do not
replace any of the Commission’s
existing rules applicable to political
committees. All political committees,
including the political committees
subject to these proposed rules, would
remain subject to all of the
Commission’s rules applicable to
political committees.

One purpose of the proposed 11 CFR
part 102, subpart A is to provide a
mechanism for organizations that
become political committees to convert
into Federal funds some or all of the
funds received prior to the time that
they became political committees. As
explained below, a political committee
could convert these funds into Federal
funds by contacting its recent donor(s),
making certain disclosures, and seeking
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the donor(s)’ consent to use the funds
for the purpose of influencing Federal
elections. Allowing new political
committees to convert pre-existing
funds into Federal funds would achieve
two goals. First, it would allow political
committees to account for contributions
and expenditures made before they
became political committees that were
required under the Act and the
Commission’s regulations to be paid for
with Federal funds (i.e., funds that
comply with the source prohibitions,
amount limitations and other
requirements of the Act). Non-political
committees are already required to
“demonstrate through a reasonable
accounting method that, whenever such
an organization makes a contribution or
expenditure, or payment, the
organization has received sufficient
funds subject to the limitations and
prohibitions of the Act to make such
contribution, expenditure, or payment.”
11 CFR 102.5(b)(1). The proposed rules
would provide guidance on the initial
reporting requirements for non-political
committees that subsequently become
political committees but would not
impose any new requirements on those
groups that never become political
committees. Second, the proposed rules
would, under certain circumstances,
allow political committees to transfer to
their Federal account some of the funds
in their possession when they became
political committees.

The Commission seeks comment
regarding the need for a mechanism for
political committees to convert funds
received prior to becoming a political
committee into Federal funds. The
proposed rules, as mentioned above,
would apply only to those organizations
that, prior to becoming a political
committee, made contributions or
expenditures that were required by the
Act and the Commission’s regulations to
be paid for with funds that are subject
to the amount limitations and source
prohibitions of the Act. Should the
Commission also provide a mechanism
in the final rules for political
committees that, prior to becoming a
political committee, did not make any
disbursements that were required to be
paid for with funds that are subject to
the limitations and prohibitions of the
Act, to convert some or all of its funds
received prior to becoming a political
committee into Federal funds and then
transfer those converted funds into its
Federal account?

A. Proposed 11 CFR 102.50

Proposed 11 CFR 102.50 would set
forth the definitions of four terms used
in proposed subpart A. “Allocable
expenditures”” would be defined as

expenditures that are allocable under 11
CFR 106.1 or 106.6. Given that proposed
11 CFR 100.115 would make partisan
voter registration, partisan voter
identification and partisan get-out-the-
vote activities “expenditures” and that
some of these activities would be
encompassed by “generic voter drive”
and subject to allocation in current
section 106.6, should the final rules
include these types of voter drive
activities as ‘“‘allocable expenditures?”’

“Covered period” would be defined
as the period of time beginning on
January 1 of the calendar year
immediately preceding the calendar
year in which the organization first
satisfies the definition of ““political
committee” in 11 CFR 100.5(a) and
ending on the date that the organization
first satisfies the definition of “political
committee” in 11 CFR 100.5(a). This
covered period is similar to the period
in 2 U.S.C. 434(f)(2)(E) for disclosing
information pertaining to individuals
who donate $1,000 or more to persons
who make electioneering
communications. Should the
Commission adopt a shorter or a longer
covered period in the final rule?

For example, if an organization first
satisfies the definition of political
committee in 11 CFR 100.5(a) on March
15, 2004, the covered period for that
organization would be January 1, 2003,
until March 15, 2004. For an
organization that first became a political
committee on December 31, 2005,
would have a covered period of January
1, 2004, until December 31, 2005.
Consequently, the covered period for
any organization would be at least one
year, but would be no longer than two
years.

“Federal funds” would have the same
meaning as in 11 CFR 300.2(g). Thus, it
would mean funds that comply with the
limitations, prohibitions and reporting
requirements of the Act.

“Federally permissible funds” would
be defined as funds that comply with
the amount limitations and source
prohibitions of the Act and were
received during the covered period by
the organization becoming a political
committee. Federally permissible funds
are different from Federal funds
because, although both comply with the
source prohibitions and amount
limitations of the Act, federally
permissible funds do not comply with
the solicitation and reporting
requirements of the Act. Moreover,
federally permissible funds would be
limited to those funds received during
the organization’s covered period. Only
a political committee’s federally
permissible funds would be able to be

converted to Federal funds under the
proposed rules.

Consequently, not all of the
organizations pre-existing funds would
be subject to conversion to Federal
funds under the proposed rules. Only
those pre-existing funds that comply
with the amount limitations and source
prohibitions of the Act (i.e., federally
permissible funds) would be subject to
conversion to Federal funds.
Consequently, funds donated to the
organization by a corporation, a labor
organization or foreign national could
not be converted to Federal funds
because these are prohibited sources
under the Act. See 2 U.S.C. 441b and
441e. Likewise, a political committee
would not be able to convert to Federal
funds an entire $20,000 donation to the
organization from an individual because
this amount would exceed the $5,000
limit for individual contributions to
non-connected political committees. See
2 U.S.C. 441a(a)(1)(C). Only the first
$5,000 of such a donation would be able
to be converted to Federal funds under
the proposed rule. The remaining
$15,000 would have to be treated as
non-Federal funds.

B. Proposed 11 CFR 102.51

Proposed 11 CFR 102.51 provides that
subpart A would apply to a committee,
club, association, or other group of
persons that satisfies the definition of
“political committee” under 11 CFR
100.5(a) and that made contributions,
expenditures, independent expenditures
or allocable expenditures during the
covered period. Consequently, the
proposed rules would apply to any
organization that meets the following
two criteria: (1) It satisfies the
Commission’s definition of “political
committee’; and (2) it has made
expenditures, allocable expenditures or
allocable disbursements during the
covered period.

C. Proposed 11 CFR 102.52

Proposed 11 CFR 102.52 would set
forth the requirements for political
committees that would be subject to
proposed subpart A. Proposed
paragraphs (a) and (b) would remind
these political committees that they are
required to register with the
Commission and to establish a
campaign depository. These
requirements already exist under 11
CFR 102.1(d) and 103.2 and would not
be altered under the proposed rules.

Proposed paragraph (c) would require
each political committee that would be
subject to proposed subpart A to
determine the amount of expenditures
and allocable expenditures and
disbursements it made during its
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covered period. Thus, under this
provision, political committees would
be required to determine how much of
its spending in the period of time
immediately before it became a political
committee was required to have been
paid for with Federal funds. For
example, if a disbursement was an
“expenditure’” under the Act or the
Commission’s regulations, it would
count toward this amount. Likewise, if
a disbursement was an allocable
expenditure, it would also go toward
this amount.

Proposed paragraph (d) would require
political committees subject to proposed
subpart A to determine the amount of
federally permissible funds that the
political committee received during its
covered period. Thus, only donations of
$5,000 or less from persons other than
corporations, labor organizations,
foreign nationals and other prohibited
sources would be counted toward this
amount, provided that these donations
were received by the organization
during its covered period.

Proposed paragraph (e) would require
the political committees that would be
subject to proposed subpart A to file
financial disclosure reports with the
Commission in accordance with part
104 of the Commission’s regulations and
proposed 11 CFR 102.56. Part 104 of the
Commission’s regulations are the
general reporting requirements
applicable to all political committees,
including those that also would be
subject to proposed subpart A. Proposed
11 CFR 102.56 are reporting
requirements that the Commission
proposes to adopt as part of these
proposed rules. These additional
reporting requirements are discussed in
detail below.

D. Proposed 11 CFR 102.53

Proposed 11 CFR 102.53(a) would
require a political committee subject to
proposed subpart A to treat the amount
of expenditures and allocable
expenditures and disbursements made
during its covered period as debt owed
by its Federal account to its non-Federal
account. For example, if, under
proposed section 102.52(c), a political
committee determined that, during its
covered period, it made $100,000 in
expenditures and allocable expenditures
and disbursements, its Federal account
would owe $100,000 to its non-Federal
account. Consequently, virtually every
political committee that would be
subject to proposed subpart A would, at
the time it becomes a political
committee, have debt owed by its
Federal account to its non-Federal
account.

Under proposed paragraph (b), a
political committee would not be
permitted to make any contributions,
expenditures, independent expenditures
or allocable expenditures until the debt
owed by the Federal account to the non-
Federal account is satisfied. Thus, a
political committee would be unable to
make any disbursements that must be
paid for with Federal funds until the
debt is satisfied pursuant to proposed
section 102.53(c).

Proposed paragraph (c) would provide
two methods for a political committee
subject to proposed subpart A to satisfy
the debt owed by its Federal account to
its non-Federal account. The first
method would be for the political
committee to raise Federal funds and
transfer those funds to its non-Federal
account. The other method would be for
the political committee to convert some
or all of its federally permissible funds
to Federal funds. The proposed rule
would allow the political committee to
satisfy the debt owed by its Federal
account by using either method or both
methods in combination.

As set forth above, the Commission is
seeking comment regarding whether
political committees should be
permitted to maintain non-Federal
accounts. How would the conversion to
Federal funds operate if the Commission
were to adopt a final rule prohibiting
Federal political committees from
maintaining non-Federal accounts?

E. Proposed 11 CFR 102.54

Proposed section 102.54 would set
forth the procedure through which a
political committee that is subject to
proposed subpart A may convert some
or all of its federally permissible funds
to Federal funds. The proposed rule
would provide a two-step process for a
political committee to convert its
federally permissible funds into Federal
funds. First, the political committee
would be required to send written
notification to the donor(s) of any
Federally permissible funds to be
converted into Federal funds. The
written notification would need to:

(1) Inform the donor(s) that the political
committee has registered as a
Federal political committee;

(2) Make all disclaimers required by 11
CFR 110.11;

(3) Inform the donor(s) of the amount of
the federally permissible funds
donated by the donor(s) that the
political committee seeks to convert
to Federal funds and request that
the donor(s) grant written consent
for the political committee to use
that amount of federally permissible
funds for the purpose of influencing
Federal elections;

(4) Advise the donor(s) that they may
grant written consent for an amount
of federally permissible funds lower
than the amount requested, and that
they may refuse to grant consent
entirely; and

(5) Inform the donor(s) that, by granting
consent, the donor(s) will be
deemed to have made a
contribution to a Federal political
committee, that the contribution is
subject to the amount limitations
and source prohibitions of the Act,
and that the contribution will be
deemed to have been made on the
date that the written consent is
signed by the donor(s).

Second, the political committee would
be required to receive the written
consent from the donor(s) within 60
days after the political committee first
satisfies the definition of “political
committee” in 11 CFR 100.5.

If the political committee satisfies the
requirements of proposed 11 CFR
102.54, the funds for which it receives
written consent pursuant to proposed
paragraph (b) would be considered to be
converted to Federal funds and may be
used to satisfy the debt owed by the
Federal account. The Commission notes
that, under the proposed rules, the
political committee would need to
receive the written consent from the
donor(s) within sixty days after the
political committee becomes a political
committee under 11 CFR 100.5. The
funds for which the political committee
receives written consent from the
donor(s) after that date would not be
able to be converted to Federal funds
and used to satisfy the debt owed by the
Federal account.

The Commission seeks comment
generally regarding the proposed
procedure for converting federally
permissible funds into Federal funds.
The written notice requirements under
proposed section 102.54(a) are designed
to serve at least two purposes. First,
they would ensure that the donor(s) are
fully informed that their donations will
be or have been used by the political
committee for the purpose of
influencing Federal elections and that
the donor(s) are given a reasonable
opportunity to object to such use.
Second, the disclosures would ensure
that the donor(s) have adequate
information to comply with the
contributions limitations of the Act. Are
any of the requirements for the written
notice under proposed paragraph
102.54(a) unnecessary? Should any
other requirements be added? Is it
appropriate to require that the donor(s)
grant their consent to the conversion of
their donated funds in writing? Should
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oral consent, perhaps subject to a
requirement that the oral consent be
memorialized in writing, be sufficient?

Should the Commission adopt the 60-
day time limit in proposed paragraph
102.54(b)? The 60-day time limit is
designed to ensure that any conversion
of Federally permissible funds to
Federal funds occurs shortly after the
political committee achieves political
committee status under 11 CFR 100.5(a).
Limiting the time period for conversion
also will allow for the Commission and
the public to more easily assess a
political committee’s compliance with
these proposed rules. Is a time limit
necessary? Would a time period other
than 60 days be preferable? If so, how
long should the conversion period last?

Would it be preferable to adopt an
implied consent procedure, whereby the
political committee would send a
written notification to the donor(s), but
would not have to wait for the donor(s)
to affirmatively consent to the
conversion. Instead, the political
committee may consider the donor(s) to
have consented to the transfer unless
and until it receives an affirmative
objection to the conversion from the
donor(s). Such a procedure would be
similar to the procedures the
Commission adopted for redesignation
and reattribution of certain apparently
excessive contributions to authorized
candidate committees under 11 CFR
110.1(k)(3)(ii)(B) and 11 CFR
110.1(b)(5)(ii)(B). Are there reasons that
the Commission should or should not
adopt a similar regime to govern
conversion of federally permissible
funds to Federal funds in proposed
subpart A?

F. Proposed 11 CFR 102.55

Proposed 11 CFR 102.55 would
provide a mechanism for political
committees to convert an amount of
Federally permissible funds to Federal
funds that is greater than the amount of
debt owed by its Federal account. A
political committee that successfully
converts an amount of federally
permissible funds to Federal funds that
is greater than the amount of debt owed
by its Federal account would be
required to first use the converted funds
to satisfy the debt owed by its Federal
account. The surplus converted Federal
funds (i.e., the amount of converted
federally permissible funds exceeding
the amount of debt owed by the political
committee’s Federal account) may then
be transferred to the political
committee’s Federal account. The
amount of converted Federal funds
transferred to the Federal account under
this proposed section, however, may be
no greater than the amount of cash-on-

hand that the political committee had in
its possession at the time it first became
a political committee under 11 CFR
100.5(a).

For example, if a political committee
has $50,000 in debt owed by its Federal
account and is able to convert $75,000
of its Federally permissible funds into
Federal funds pursuant to proposed
section 102.54, it would be able to
transfer the surplus $25,000 to its
Federal account if it had at least $25,000
cash-on-hand in its possession at the
time it became a political committee. If
the political committee, however, had
only $10,000 of cash-on-hand in its
possession when it became a political
committee, it would be able to transfer
only $10,000 from its non-Federal
account to its Federal account. If the
political committee had zero cash-on-
hand in its possession when it became
a political committee, it would not be
permitted to transfer any funds to its
Federal account.

The Commission seeks comment
regarding whether it is appropriate for
the proposed rules to allow this surplus
amount to be transferred to a political
committee’s Federal account. Would it
be preferable to limit the conversion
procedures only to the amount needed
by the political committee to satisfy the
debt owed by its Federal account? If it
is advisable for the Commission to allow
political committees to convert as much
of their federally permissible funds into
Federal funds as possible, and to
transfer any surplus to their Federal
account, should the rule limit the
amount transferred to the amount of
cash-on-hand in the possession of the
political committee when it became a
political committee?

G. Proposed 11 CFR 102.56

Proposed section 102.56 would set
forth the initial reporting requirements
for political committees that would be
subject to proposed subpart A. Under
proposed section 102.56, political
committees that would be subject to
proposed subpart A would be required
to report certain information along with
other required information in the
political committee’s first report due
under 11 CFR 104.5. Thus, political
committees that are subject to proposed
subpart A are also subject to the
reporting requirements of 11 CFR part
104, which apply to all political
committees. Proposed section 102.56
would merely require a political
committee that would be subject to
proposed subpart A to report certain
additional information related to its
compliance with proposed subpart A.
The additional subpart A information
would be due whenever the political

committee’s first financial disclosure
report is due under 11 CFR part 104.

Under proposed paragraph (a) a
political committee that would be
subject to proposed subpart A would be
required to report the amount of
expenditures and allocable expenditures
and disbursements made by the political
committee during its covered period.
This figure would reflect the amount of
debt the political committee’s Federal
account owes to its non-Federal account
pursuant to proposed section 102.53(a).
Under proposed paragraph (b), a
political committee that would be
subject to subpart A would be required
to report the amount of any federally
permissible funds converted to Federal
funds under proposed 11 CFR 102.54.
This figure would reflect the amount of
converted Federal funds that are
available for the political committee to
satisfy the debt owed by its Federal
account and, possibly, the amount of
surplus converted Federal funds that the
political committee may transfer to its
Federal account pursuant to proposed
11 CFR 102.55(b).

Proposed paragraph (c) would require
a political committee that is subject to
proposed subpart A to report the
identifying information required under
11 CFR 104.3(a)(4)(i). This is the
contributor information that all political
committees must report to the
Commission when they receive
contributions. This proposed provision
is designed to require political
committees that would be subject to
subpart A to report this information for
any donation of federally permissible
funds that is converted to Federal funds.

Proposed paragraph (d) would require
a political committee to report the
difference between the amount reported
under proposed paragraph (a), which is
the amount of debt owed by the political
committee’s Federal account under
proposed 11 CFR 102.53(a), and the
amount reported under proposed
paragraph (b), which is the amount of
federally permissible funds converted to
Federal funds under proposed 11 CFR
102.54. Consequently, the amount
reported pursuant to proposed
paragraph (d) would reflect whether the
political committee has converted a
sufficient amount of federally
permissible funds to Federal funds to
allow it to satisfy the debt owed by its
Federal account. If not, the deficiency
would be required to be reported as a
debt owed by the Federal account. It
would also reflect whether the political
committee has converted an amount of
federally permissible funds to Federal
funds in excess of the amount of debt
owed by the Federal account, thereby
possibly permitting the political
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committee to transfer some or all of the
surplus funds to its Federal account
pursuant to proposed 11 CFR 102.55(b).
Proposed paragraph (e) would require
a political committee that would be
subject to proposed subpart A to report
the amount and date of any transfers to
its Federal account made pursuant to
proposed 11 CFR 102.55(b). This would
permit the Commission to assess
whether the political committee
complied with the transfer requirements
under proposed paragraph 102.55(b).
The Commission seeks comment
regarding these additional reporting
requirements that would apply to
political committees that would be
subject to proposed subpart A. Are any
of these reporting requirements
unnecessary or unduly burdensome?
Are there additional reporting
requirements that the Commission
should include in the proposed rules?

V. Proposed 11 CFR 106.6—Allocation

Alternative 1-B includes proposed
changes to the allocation rules to reflect
other changes proposed in Alternative
1-B and for other purposes. The
Commission has not determined that
any changes to its allocation rules are
appropriate, and is thus seeking
comment to determine what, if any,
changes are advisable. Although BCRA
invalidated the Commission’s allocation
regime for national party committees
and substituted a different allocation
regime for other political party
committees, it did not address the
Commission’s allocation regulations for
separate segregated funds and
nonconnected committees. Although
McConnell criticized aspects of the
Commission’s allocation regulations
regarding political party committees,
allocation by nonconnected committees
and separate segregated funds was not
before the Supreme Court. McConnell,
124 S.Ct. at 660 and 661. Accordingly,
the Commission seeks comments on
whether either BCRA or McConnell
requires, permits, or prohibits changes
to the allocation regulations for separate
segregated funds and nonconnected
committees. Does either provide any
guidance as to how the Commission
should exercise any discretion it may
have in this regard? Given McConnell’s
criticism of the Commission’s prior
allocation rules for political parties, is it
appropriate for the regulations to allow
political committees to have non-
Federal accounts and to allocate their
disbursements between their Federal
and non-Federal accounts? If an
organization’s major purpose is to
influence Federal elections, should the
organization be required to pay for all of
its disbursements out of Federal funds

and therefore be prohibited from
allocating any of its disbursements?
Should any changes to the allocation
regulations be effective immediately, or
should their effective date be January 1,
2005, which is the first day of the year
following the completion of the current
election cycle? Does the Commission
have a legal basis for delaying the
effective date of any final rules it
adopts?

Under the proposed rules in
Alternative 1-B, separate segregated
funds and nonconnected committees
would be permitted to allocate expenses
for partisan voter drives and for
communications that promote or oppose
a political party between Federal and
non-Federal accounts according to the
“funds expended”” method, which is
consistent with the requirements of
current section 106.6(c) for
administrative expenses and generic
voter drives. The proposal would add a
minimum Federal percentage to the
“funds expended’” method, and would
also clarify the ratio in the “funds
expended” method by further
describing the Federal component of
that ratio. Finally, the proposal would
specify an allocation method for
communications that promote both
candidates and political parties.

A. Partisan Voter Drives

The proposal would replace the
references to ‘“‘generic voter drives” in
current 11 CFR 106.6(b)(1)(iii) and
(2)(iii) with references to ““partisan voter
drives” as defined in proposed 11 CFR
100.34. Political committees are
currently required to allocate the costs
for ““generic voter drives,” which
include voter drives that urge the
general public to support candidates of
a particular party or associated with a
particular issue, without mentioning a
specific candidate. Under Alternative 1—
B, most “‘generic voter drives”” would be
considered an allocable expenditure as
a “‘partisan voter drive” under proposed
11 CFR 100.34 and 106.6(b)(1)(iii),
(2)(iii), and (c). Voter drives that urge
the general public to register, vote or
support candidates associated with a
particular issue would continue to be
allocable under proposed 11 CFR
106.6(b)(1)(iii), (b)(2)(iii), and (c).

Partisan voter drives that include any
communication that promotes, supports,
attacks, opposes, or expressly advocates
a clearly identified Federal candidate
are expenditures subject to allocation
under current 11 CFR 106.1, or, if the
communication also promotes or
opposes a political party, the partisan
voter drive would be allocated under
proposed 11 CFR 106.6(f), which is
described below. In all other instances,

expenditures for partisan voter drives
would be allocable under the “funds
expended” method of proposed 11 CFR
106.6(c). Because “partisan voter
drives” would be defined as
“expenditures” under proposed 11 CFR
100.34 and 100.115, the
communications involved would not be
limited to those that meet the definition
of “public communication” in current
11 CFR 100.26 through 100.28.

Current 11 CFR 106.1(a)(1) provides
that the allocation methods in that
section shall be used to allocate
payments involving both expenditures
on behalf of one or more clearly
identified Federal candidates and
disbursements on behalf of one or more
clearly identified non-Federal
candidates. Proposed section 106.6(f),
which is described below, would
provide an allocation method similar in
some respects to the “expected benefit”
method under current section 106.1.
Proposed section 106.6(g) would specify
that public communications that
promote, support, attack or oppose a
clearly identified Federal candidate,
without also promoting or opposing a
political party, would be allocable
under section 106.1 as expenditures or
disbursements on behalf of the clearly
identified Federal or non-Federal
candidates. Under this approach, the
Commission is not proposing any
changes to 11 CFR 106.1(a)(1) and
instead would rely on the limitations in
proposed section 106.6(b), (c), (f) and (g)
to ensure that all partisan voter drives
except those that promote, support,
attack, oppose, or expressly advocate a
clearly identified Federal candidate
would be subject to allocation under
section 106.6(c). Comments are sought
on this approach.

B. Public Communications That
Promote or Support a Political Party

The proposal would also require
nonconnected committees and separate
segregated funds to allocate costs of
public communications that promote or
oppose a political party, which would
be expenditures under proposed 11 CFR
100.116(b), under the “funds expended”
method in proposed 11 CFR 106.6(c). If
such a communication also promotes,
supports, attacks, or opposes a clearly
identified Federal candidate, it would
be allocable under proposed 11 CFR
106.6(f), described below. Nonpartisan
voter drives that include a public
communication would be subject to the
same allocation regime. A public
communication that promotes or
opposes a political party, but that does
not also promote, support, attack or
oppose a clearly identified Federal
candidate, would be allocable under
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proposed 11 CFR 106.6(c), without
regard to references to Federal
candidates or even express advocacy of
candidates for State office. Thus, a
communication that, for example,
promotes the Republican Party and the

Governor of New York’s reelection
would be allocable under proposed 11
CFR 106.6(c).

The charts below illustrate the
allocation methods that would be
required under Alternative 1-B.

Allocation for Nonconnected
Committees and Separate Segregated
Funds of Partisan Voter Drives That
Include a Communication

In the communication,

How is the Federal Can-
didate Depicted?

Does it promote or op-
pose a political party?

None NO
YES

Clearly ID’d Candidate NO
YES

PASOQO’d or Express Advo- | NO
cacy

YES

DoEsit clg%lyclgr?&\itéfgt:?Non—Fed— Allocation: citation and method
NO 106.6(c) fund expended.

YES 106.6(c) fund expended.

NO 106.6(c) fund expended.

YES 106.6(c) fund expended.

NO 106.6(c) fund expended.

YES 106.6(c) fund expended.

NO 106.6(c) fund expended.

YES 106.6(c) fund expended.

NO 106.1 = time/space (100% Fed).
YES 106.1 = time/space.

NO 106.6(f) time/space & fund exp.
YES 106.6(f) time/space & fund exp.

Allocation for Nonconnected
Committees and Separate Segregated
Funds of Public Communications and
Non-Partisan Voter Drives That Include
a Public Communication

In the communication,

How is the Federal Can-
didate Depicted?

Does it promote or oppose
a political party?

Does it clearly identify a Non-Fed-
eral Candidate?

Allocation: citation and method

None

Clearly ID'd candidate

NO NO

YES

YES—See partisan voter drive allocation chart.
NO

YES
YES—See partisan voter drive allocation chart.

PASQO’d or Express Advo-
cacy

See partisan voter drive allocation chart.

N/A
106.1 = time/space (100% NF)

N/A
106.1 = time/space

C. Minimum Federal percentage

The proposal would add a minimum
Federal percentage to the “funds
expended” allocation method. This
minimum would be the same percentage
that is applicable to State, district, and
local political party committees’
allocation of voter drives under current
11 CFR 106.7(d)(3). It varies with the
Federal offices that appear on a
particular State’s ballot, ranging from
15%, in election years in which a State
votes for candidates for the United
States House of Representatives only, to
36%, in election years in which a State
votes for president and a senator as
well. See current 11 CFR 106.7(d)(3)(d)
through (iv). Related changes to
reporting requirements are also
proposed for 11 CFR 104.10.

For nonconnected committees and
separate segregated funds that conduct
partisan voter drives, or engage in other
activities subject to the “funds
expended” allocation method, in more
than one State, two alternative proposed
rules are presented. Alternative 3—A

would require such committees to use
the greatest percentage applicable to any
of the States in which the committee
conducted such activities for all its
disbursements allocable under proposed
11 CFR 106.6(c). Alternative 3—B would
permit such committees to allocate such
costs on a State-by-State basis according
to the percentage applicable in each
State. Under Alternative 3-B, a
committee could choose to simplify its
allocation by using the highest
applicable percentage to avoid the
complications of a State-by-State
allocation.

The Commission is considering other
minimum Federal percentages as
alternatives to those presented in the
proposed rules. Should the rules in 11
CFR 106.6 apply different minimum
Federal percentages than those for State,
district and local political party
committees? Should the Commission
adopt a fixed minimum Federal
percentage? Should it select a higher
minimum for committees that conduct
activities in several States? For example,

the allocation rule could specify that
nonconnected committees and separate
segregated funds that conduct activities
in fewer than 10 States must use a
minimum Federal percentage of 25
percent, while those that do so in 10 or
more States would face a minimum
Federal percentage of 50 percent. The 25
percent figure was chosen as the average
of the four percentages in current 11
CFR 106.7(d)(3), and the 50 percent
figure was chosen to reflect the broader
scope of activities and as a slight
reduction to the 60 percent or 65
percent applicable to national party
committees under previous 11 CFR
106.5(b)(2), prior to its sunset on
December 31, 2002. See 11 CFR
106.5(h)(2003). If the final rule should
take such an approach, what should the
minimum Federal percentages be?

D. Clarifying the Ratio in the “Funds
Expended” Method

The “funds expended” allocation
method provides that expenses are
allocated between the Federal and non-
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Federal accounts of a nonconnected
committee or a separate segregated fund
based on the ratio of Federal
expenditures to total Federal and non-
Federal disbursements made by the
committee during the two-year Federal
election cycle. Current section
106.6(c)(1) specifies that: “In calculating
its federal expenditures, the committee
shall include only amounts contributed
to or otherwise spent on behalf of
specific federal candidates.” The
proposal would clarify that “amounts

* * * spent on behalf of specific
Federal candidates” includes
independent expenditures and amounts
spent on public communications that
promote, support, attack, support, or
oppose a clearly identified Federal
candidate. See proposed 11 CFR
106.6(c)(1)(i). This proposal reflects the
Commission’s application of current
regulations in a recent Advisory
Opinion. See AO 2003-37, at 4 n.5. The
Commission seeks comment on whether
the conclusion in this Advisory Opinion
should be expressly stated in proposed
11 CFR 106.6(c)(1)(i).

E. Public Communications That
Promote a Political Party and a Federal
Candidate

Proposed section 106.6(f) would
specify an allocation method for public
communications that promote or oppose
a political party and promote, support,
attack or oppose a clearly identified
Federal candidate. This method would
apply to this communication whether or
not the communications also clearly
identify a non-Federal candidate.

Proposed section 106.6(f) would
provide an allocation method that
combines the “time and space” method
and the “funds expended” method for
communications that support Federal
candidates and a political party. The
communication would first be subject to
a “time and space” analysis to split the
communication among the candidates
and the political party. The portions
attributed to candidates would be
allocated to either the Federal or non-
Federal accounts based on the
candidates’ status. The portion
attributed to the political party would
be allocated under the “funds
expended” method in proposed 11 CFR
106.6(c).

This approach would be consistent
with the Commission’s analysis and
conclusions based on the application of
current regulations in a recent Advisory
Opinion. See AO 2003-37, at 12. Should
the Commission expressly incorporate
this result in its allocation regulations?

F. Public Communications That
Promote a Federal Candidate, Without
Promoting or Opposing a Political Party

Proposed section 106.6(g) would
specify that public communications that
promote, support, attack or oppose a
clearly identified Federal candidate
without promoting or opposing a
political party by a nonconnected
committee or separate segregated fund
would be allocable under current
section 106.1. Nonpartisan voter drives
that include a public communication
with similar content would be subject to
the same allocation requirements. The
only other expenditures or
disbursements by a nonconnected
committee or separate segregated fund
for a public communication or voter
drive that would be allocable under
current section 106.1 would involve
communications that clearly identify
non-Federal candidates, but do not
promote, support, attack, oppose, or
expressly advocate a Federal candidate.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

When an agency issues certain
rulemaking proposals, the Regulatory
Flexibility Act (“RFA”) requires the
agency to “prepare and make available
for public comment an initial regulatory
flexibility analysis”” which will describe
the impact of the proposed rule on small
entities. 5 U.S.C. 603(a). Section 605 of
the RFA allows an agency to certify a
rule, in lieu of preparing an initial
regulatory flexibility analysis, if the
proposed rulemaking is not expected to
have a significant economic impact on
a substantial number of small entities.

Political Committees

One part of the proposed rule would
amend the Commission’s definition of
“political committee.” Under the
Federal Election Campaign Act of 1971,
as amended, and the Commission’s
regulations, political committees have
certain reporting obligations that do not
apply to non-political committees.
Moreover, there are restrictions and
limitations on the receipt of funds by
political committees that do not apply
to non-political committees. This part of
the proposed rule would directly affect
only those organizations that are not
currently political committees, but
would fall within the amended
definition of “political committee” in
the proposed rule, if the Commission
decides to amend the definition.

It is difficult for the Commission to
estimate the number of organizations
that may be affected by the proposed
change in the definition of political

committee. The Commission believes,
however, that most of the organizations
that would be affected by the proposed
rule are “political organizations”
organized under section 527 of the
Internal Revenue Code. Under the North
American Industry Classification
System (“NAICS”), political
organizations are considered to be
“small entities” if they have less than $6
million in average annual receipts. The
Commission estimates that all but a few
of the 527 organizations that may be
affected by the proposed rules, if
adopted, have less than $6 million in
average annual receipts and, therefore,
qualify as small entities under the
NAICS.

The Commission notes that a number
of these political organizations are
already registered with the Commission
as political committees and therefore,
would not be affected by the proposed
change to the definition of political
committee. The proposed rule also
includes various exceptions. For
example, the proposed rule would only
affect those political organizations that:
(1) Meet the “major purpose” test set
forth in proposed section 100.5(a)(2) of
the proposed rule; and (2) exceed the
$1,000 expenditure and disbursement
thresholds set forth in proposed section
100.5(a)(1) of the proposed rule.
Moreover, the proposed rule would
exempt from political committee status
those political organizations that are
involved primarily in state, as opposed
to Federal, political activity.
Consequently, while it is difficult for
the Commission to estimate precisely
the number of organizations that would
be affected by the proposed rule, the
Commission believes that, as a result of
the exceptions described above, the
proposed rule would not have an
economic effect on a substantial number
of the small entities.

Furthermore, the Commission does
not believe that the proposed rule, if
adopted, will have a significant
economic impact on those small entities
that would be affected. As stated above,
the effect of the proposed rule would be
to impose certain reporting
requirements and restrictions on
funding certain activities upon those
political organizations that would
become political committees under the
amended definition of “political
committee.”

The reporting requirements, however,
are not complicated and would not be
costly to complete. For the most part,
the reports would be filed
electronically, using free software
provided by the Commission. The
Commission also provides free technical
support and free access to the
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Commission’s Information Specialists to
assist political committees in submitting
the reports. It is highly unlikely that a
political committee would need to hire
additional staff or retain professional
services to comply with the reporting
requirements.

The Commission also notes that the
Act and the Commission’s regulations
do not place any limit on the amount of
funds that a political committee would
be permitted to spend. The proposed
rule would merely limit the types of
funds that may be used to pay for
certain activities, which are essentially
those activities that fall within the
definition of “expenditure.” Political
committees are, and will remain, free to
spend unlimited funds on those
activities that do not fall within the
definition of expenditure. Moreover, the
Commission is considering alternatives
that would have even less of an impact
than those described above, including
the possibility of not making any
changes to the definition of “political
committee.”

Expenditures and Allocation

The proposed rule would also amend
the Commission’s definition of
“expenditure” to include payments for
activities that are not expressly included
in the Commission’s existing definition
of expenditure. Whether a disbursement
qualifies as an “expenditure”
determines whether the disbursement
must be paid for with Federal funds or
may be paid for with non-Federal funds.
It also impacts whether an organization
satisfies the $1,000 expenditure
threshold for political committee status.
The proposed rule would also revise the
Commission’s rules regarding the
allocation of certain disbursements
between a political committee’s Federal
account and non-Federal account.
Consequently, these parts of the
proposed rule could impact any
organization or individual that engages
in activities in connection with a
Federal election.

As explained above with respect to
the proposed amendment of the
definition of “political committee,”” the
proposed changes are unlikely to have
a significant economic impact on small
entities. Neither the proposed change in
the definition of “expenditure” nor the
proposed change in the allocation rules
would limit the amount of money that
may be raised or spent on electoral
activity. The proposed rules would
merely require that only funds raised in
accordance with the Act may be spent
in connection with Federal elections.
Moreover, the Commission is
considering alternatives that would
have even less of an impact than those

described above, including the
possibility of not making any changes to
the definition of “expenditure” and the
allocation rules.

Certification

For the foregoing reasons, the
Commission hereby certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The Commission invites comment from
members of the public who believe that
the proposed rule will have a significant
economic impact on a substantial
number of small entities.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 102

Political committees and parties,
Reporting and recordkeeping
requirements.

11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting and
recordkeeping requirements.

11 CFR Part 106

Campaign funds, Reporting and
recordkeeping requirements.

11 CFR Part 114

Business and industry, Elections,
Labor.

For the reasons set out in the
preamble, it is proposed to amend
subchapter A of chapter I of title 11 of
the Code of Federal Regulations as
follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for part 100
would continue to read as follows:

Authority: 2 U.S.C. 431, 434 and 438(a)(8).

2. Section 100.5 would be amended
by revising the introductory paragraph
and paragraph (a) to read as follows:

§100.5 Political committee (2 U.S.C. 431
(4), (5), (6)).

Political Committee means any group
meeting the conditions set forth in
paragraph (a), (b), (c), (d) or (e) of this
section.

(a)(1) Except as provided in
paragraphs (b), (c), (d), (e)(1), and (e)(3)
of this section, political committee
means any committee, club, association,
or other group of persons:

(i) That receives contributions
aggregating in excess of $1,000 or that
makes expenditures aggregating in

excess of $1,000 during a calendar year;
and

(ii) For which the nomination or
election of one or more Federal
candidates is a major purpose.

Alternative 1-A

(iii) For purposes of paragraph (a)(1)(i)
of this section only, the term
expenditure shall include payments for
Federal election activities described in
11 CFR 100.24(b)(1) through (b)(3) and
payments for all or any part of an
electioneering communication as
defined in 11 CFR 100.29.

End of Alternative 1-A. For
Alternative 1-B, see 11 CFR 100.34 to
114.4.

(2) For purposes of paragraph (a)(1) of
this section, a committee, club,
association or group of persons has the
nomination or election of a candidate or
candidates as a major purpose if it
satisfies the conditions set forth in
paragraph (a)(2)(i), (a)(2)(ii), (a)(2)(iii), or
(a)(2)(iv) of this section.

(i) The organizational documents,
solicitations, advertising, other similar
written materials, public
pronouncements, or any other
communication of the committee, club,
association or group of persons
demonstrate that its major purpose is to
nominate, elect, defeat, promote,
support, attack or oppose a clearly
identified candidate or candidates for
Federal office or the Federal candidates
of a clearly identified political party;
and during the current calendar year or
during any of the previous four calendar
years, the committee, club, association
or group of persons makes more than
$10,000 total disbursements composed
of any combination of the following:

(A) Contributions;

(B) Expenditures (including
independent expenditures);

(C) Payments for Federal election
activities described in 11 CFR
100.24(b)(1) through (b)(3); and

(D) Payments for all or any part of an
electioneering communication as
defined in 11 CFR 100.29.

(ii) More than 50 percent of the
committee’s, club’s association’s or
group’s total annual disbursements
during any of the previous four calendar
years are composed of any combination
of the following:

(A) Contributions;

(B) Expenditures (including
independent expenditures);

(C) Payments for Federal election
activities described in 11 CFR
100.24(b)(1) through (b)(3); and

(D) Payments for all or any part of an
electioneering communication as
defined in 11 CFR 100.29.

(iii) During the current calendar year
or during any of the previous four
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calendar years, the committee, club,
association or group of persons makes
more than $50,000 in total
disbursements composed of any
combination of the following:

(A) Contributions;

(B) Expenditures (including
independent expenditures);

(C) Payments for Federal election
activities described in 11 CFR
100.24(b)(1) through (b)(3); and

(D) Payments for all or any part of an
electioneering communication as
defined in 11 CFR 100.29.

Alternative 2-A

(iv) The committee, club, association
or group of persons is organized under
Section 527 of the Internal Revenue
Code, 26 U.S.C. 527, except that this
paragraph (a)(2)(iv) shall not apply to:

(A) The campaign organization of an
individual seeking nomination, election,
appointment or selection to a non-
Federal office;

(B) A committee, club, association or
group of persons that is organized solely
for the purpose of promoting the
nomination or election of a candidate or
candidates to a non-Federal office;

(C) A committee, club, association or
group of persons whose election or
nomination activities relate solely to
elections where no candidate for
Federal office appears on the ballot;

(D) A committee, club, association, or
group of persons that operates solely
within one State and, pursuant to State
law, must file financial disclosure
reports with one or more branches,
departments or agencies of that State’s
government, showing all its activities in
that State; or

(E) A committee, club, association, or
group of persons that is organized solely
for the purpose of influencing the
nomination or appointment of
individuals to a non-elected office, or
the nomination, election, or selection of
individuals to leadership positions
within a political party.

Alternative 2-B

(iv) The committee, club, association
or group of persons is organized under
Section 527 of the Internal Revenue
Code, 26 U.S.C. 527.

* * * * *

Alternative 1-B

3. Section 100.34 would be added to
read as follows:

§100.34 Partisan voter drives.

Partisan voter drive means any or all
of the following:

(a) Voter registration activity as
described in 11 CFR 100.24(a)(2) and
(b)(1), except for voter registration
activity described in 11 CFR 100.133;

(b) Voter identification as described in
11 CFR 100.24(a)(1), (a)(4), and (b)(2)(1),
except for voter identification when no
effort has been or will be made to
determine or record the party or
candidate preference of individuals on
the voter list; and

(c) Get-out-the-vote activity as
described in 11 CFR 100.24(a)(1), (a)(3),
and (b)(2)(iii), except for get-out-the-
vote activity described in 11 CFR
100.133.

4. Section 100.57 would be added to
subpart B to read as follows:

§100.57 Solicitations with express
advocacy.

A gift, subscription, loan, advance, or
deposit of money or anything of value
made by any person in response to any
communication that includes material
expressly advocating, as defined in 11
CFR 100.22, a clearly identified Federal
candidate is a contribution to the person
making the communication.

5. Section 100.115 would be added to
subpart D to read as follows:

§100.115 Partisan voter drives.

A payment, distribution, loan,
advance, or deposit of money or
anything of value made by, or on behalf
of any person for partisan voter drives,
as described in 11 CFR 100.34, is an
expenditure, except Levin funds, as
defined in 11 CFR 300.2(i), that are
disbursed for partisan voter drives are
not expenditures.

6. Section 100.116 would be added to
subpart D to read as follows:

§100.116 Certain public communications.

A payment, distribution, loan,
advance, or deposit of money or
anything of value made by, or on behalf
of any person for a public
communication, as defined in 11 CFR
100.26, is an expenditure if the public
communication:

(a) Refers to a clearly identified
candidate for Federal office, and
promotes or supports, or attacks or
opposes any candidate for Federal
office; or

(b) Promotes or opposes any political
party.

7. Section 100.133 would be revised
to read as follows:

§100.133 Nonpartisan voter registration
and get-out-the-vote activities.

Any cost incurred for activity
designed to encourage individuals to
register to vote or to vote is not an
expenditure if:

(a) It does not include a
communication that promotes, supports,
attacks, or opposes a Federal or non-
Federal candidate or that promotes or
opposes a political party;

(b) No effort is or has been made to
determine the party or candidate
preference of individuals before
encouraging them to register to vote or
to vote; and

(c) Information concerning likely
party or candidate preference has not
been used to determine which
individuals to encourage to register to
vote or to vote.

(d) Corporations and labor
organizations that engage in such
activity shall comply with the
additional requirements set forth in 11
CFR 114.4(c) and (d). See also 11 CFR
114.3(c)(4).

8. Section 100.149 would be amended
by revising the introductory paragraph
to read as follows:

§100.149 Voter registration and get-out-
the-vote activities for Presidential
candidates (‘‘coattails’” exception).

Notwithstanding 11 CFR 100.115, the
payment by a State or local committee
of a political party of the costs of voter
registration and get-out-the-vote
activities conducted by such committee
on behalf of the Presidential and Vice
Presidential nominee(s) of that party is
not an expenditure for the purpose of
influencing the election of such
candidate(s) provided that the following
conditions are met:
* * * * *

9. Section 100.155 would be added to
read as follows:

§100.155 Allocated amounts.

Notwithstanding 11 CFR 100.115 or
100.116, any non-Federal funds
disbursed by a separate segregated fund
pursuant to 11 CFR 106.6(b)(1)(iii)
through (vi) or by a nonconnected
committee pursuant to 11 CFR
106.6(b)(2)(iii) through (vi) are not
expenditures.

PART 102—REGISTRATION,
ORGANIZATION, AND
RECORDKEEPING BY POLITICAL
COMMITTEES (2 U.S.C. 433)

10. The authority citation for part 102
would continue to read as follows:

Authority: 2 U.S.C. 432, 433, 434(a)(11),
438(a)(8), 441d.

11. Sections 102.18 through 102.49
would be added and reserved.

12. Subpart A would be added to read
as follows:

Subpart A—Conversion Rules

Sec.

102.50 What are the definitions for this
subpart A?

102.51 To which organizations does this
subpart A apply?

102.52 What must a committee, club,
association, or other group of persons do
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upon becoming a political committee
under 11 CFR 100.5(a)?

102.53 How must a new political committee
treat the amount of contributions,
expenditures, independent expenditures
and allocable expenditures that it made
during the covered period (before it
became a political committee)?

102.54 How can a political committee
convert its Federally permissible funds
to Federal funds?

102.55 What if the political committee is
able to convert an amount of Federally
permissible funds to Federal funds that
is greater than the amount of
contributions, expenditures,
independent expenditures and allocable
expenditures that it made during the
covered period?

102.56 What are the initial reporting
requirements?

Subpart A—Conversion Rules

§102.50 What are the definitions for this
subpart A?

For purposes of this subpart A, the
following terms are defined as follows:

Allocable expenditures mean
expenditures that are allocable under 11
CFR 106.1 or 106.6.

Covered period means the period of
time beginning on January 1 of the
calendar year immediately preceding
the calendar year in which a committee,
club, association, or other group of
persons first satisfies the definition of
“political committee” in 11 CFR
100.5(a) and ending on the date that the
committee, club, association, or other
group of persons first satisfies the
definition of “political committee” in 11
CFR 100.5(a).

Federal funds has the same meaning
as in 11 CFR 300.2(g).

Federally permissible funds mean
funds that comply with the amount
limitations and source prohibitions of
the Act and were received during the
covered period by the committee, club,
association, or other group of persons
that becomes a political committee.

§102.51 To which organizations does this
subpart A apply?

This subpart A applies to a
committee, club, association, or other
group of persons that satisfies the
definition of “political committee”
under 11 CFR 100.5(a) and that made
contributions, expenditures,
independent expenditures, or allocable
expenditures during the covered period.

§102.52 What must a committee, club,
association, or other group of persons do
upon becoming a political committee under
11 CFR 100.5?

The committee, club, association, or
other group of persons, upon becoming
a political committee shall:

(a) File a Statement of Organization
pursuant to 11 CFR 102.1(d);

(b) Establish a campaign depository
pursuant to 11 CFR 103.2;

(c) Determine the amount of
contributions, expenditures,
independent expenditures and allocable
expenditures that it made during the
covered period;

(d) Determine the amount of federally
permissible funds that it received; and

(e) File financial disclosure reports
with the Commission in accordance
with 11 CFR part 104 and 11 CFR
102.56.

§102.53 How must a new political
committee treat the amount of
contributions, expenditures, independent
expenditures and allocable expenditures
that it made during the covered period
(before it became a political committee)?

(a) A political committee must treat
the amount of contributions,
expenditures, independent
expenditures, and allocable
expenditures that it made during the
covered period as a debt owed by its
Federal account to its non-Federal
account.

(b) The political committee may not
make any additional contributions,
expenditures, independent expenditures
or allocable expenditures until this debt
is satisfied.

(c) The political committee may
satisfy this debt by:

(1) Converting some or all of its
Federally permissible funds to Federal
funds pursuant to this subpart A;

(2) Raising new Federal funds and
transferring the Federal funds to the
non-Federal account; or

(3) A combination of paragraphs (c)(1)
and (c)(2) of this section.

§102.54 How can a political committee
convert its Federally permissible funds to
Federal funds?

A political committee may convert its
Federally permissible funds to Federal
funds only in accordance with this
section. To convert Federally
permissible funds to Federal funds, the
political committee shall:

(a) Send a written notification to the
donor(s) of the Federally permissible
funds that the political committee seeks
to convert to Federal funds. The written
notification must:

(1) Inform the donor(s) that the
political committee has registered with
the Commission as a Federal political
comimittee;

(2) Make all disclaimers required by
11 CFR 110.11;

(3) Inform the donor(s) of the amount
of their donation that the political
committee seeks to convert to Federal
funds and request that the donor(s)
grant written consent for the political
committee to use that amount of their

donation for the purpose of influencing
Federal elections;

(4) Advise the donor(s) that they may
grant written consent for an amount less
than the amount the political committee
seeks to convert to Federal funds and
that they may refuse to grant consent to
convert any of the funds; and

(5) Advise the donor(s) that, by
granting written consent, the donor(s)
will be considered to have made a
contribution to the political committee,
that the contribution will be subject to
the amount limitations in 2 U.S.C.
441a(a), and that the contribution will
be considered made on the date that the
written consent is signed by the
donor(s); and

(b) Receive the written consent
described in paragraph (a) of this
section within 60 days after first
satisfying the definition of “political
committee” in 11 CFR 100.5(a).

§102.55 What if the political committee is
able to convert an amount of Federally
permissible funds to Federal funds that is
greater than the amount of contributions,
expenditures, independent expenditures
and allocable expenditures that it made
during the covered period?

If the political committee is able to
convert an amount of Federally
permissible funds to Federal funds that
is greater than the amount of
contributions, expenditures,
independent expenditures, and
allocable expenditures that it made
during the covered period, the political
committee:

(a) Must use the converted Federal
funds to satisfy the debt described in 11
CFR 102.53; and

(b) May, but is not required to,
transfer to its Federal account the
remaining converted Federal funds. The
amount of converted Federal funds
transferred to the political committee’s
Federal account under this section,
however, may not exceed the total
amount of funds the political committee
had cash-on-hand on the date that it
first satisfied the definition of political
committee under 11 CFR 100.5(a).

§102.56 What are the initial reporting
requirements?

In addition to filing its Statement of
Organization under 11 CFR 102.2, the
political committee shall include the
following information along with other
required information in the first report
due under 11 CFR 104.5:

(a) All contributions, expenditures,
independent expenditures and allocable
expenditures it made during the covered
period;

(b) The amount of any Federally
permissible funds that have been
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converted to Federal funds pursuant to
11 CFR 102.54;

(c) The information required in 11
CFR 104.3(a)(4)(i) for each donor who
provided written consent under 11 CFR
102.54;

(d) The amount described in
paragraph (a) of this section minus the
amount described in paragraph (b) of
this section as a debt owed by the
Federal account to the non-Federal
account; and

(e) The amount and date of any
transfers made under 11 CFR 102.55.

PART 104—REPORTS BY POLITICAL
COMMITTEES (2 U.S.C. 434)

13. The authority citation for part 104
would continue to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432(i), 434, 438(a)(8) and (b), 439a, and 441a.

14. Section 104.10 would be amended
by revising the introductory text in
paragraph (b), the heading in (b)(1), and
paragraph (b)(1)(i) and the introductory
text in paragraph (b)(1)(ii) to read as
follows:

§104.10 Reporting by separate segregated
funds and nonconnected committees of
expenses allocated among candidates and
activities.

* * * * *

(b) Expenses allocated among
activities. A political committee that is
a separate segregated fund or a
nonconnected committee and that has
established separate Federal and non-
Federal accounts under 11 CFR
102.5(a)(1)(i) shall allocate between
those accounts its administrative
expenses and its costs for fundraising
and partisan voter drives according to
11 CFR 106.6, and shall report those
allocations according to paragraphs
(b)(1) through (5) of this section, as
follows:

(1) Reporting of allocation of
administrative expenses and costs of
partisan voter drives.

(i) In the first report in a calendar year
disclosing a disbursement for
administrative expenses or partisan
voter drives, as described in 11 CFR
106.6(b), the committee shall state the
allocation ratio to be applied to these
categories of activity according to 11
CFR 106.6(c), (f), or (g), as applicable,
and the manner in which it was derived.
The committee shall also state whether
the calculated ratio or the minimum
Federal percentage required by 11 CFR
106.6(c)(1)(ii) will be used.

(ii) In each subsequent report in the
calendar year itemizing an allocated
disbursement for administrative
expenses or partisan voter drives:

* * * * *

PART 106—ALLOCATIONS OF
CANDIDATE AND COMMITTEE
ACTIVITIES

15. The authority citation for part 106
would continue to read as follows:

Authority: 2 U.S.C. 438(a)(8), 441a(b),
441a(g).

16. Section 106.6 would be amended

by:
ya. Removing the words “(c) and (d)”

from paragraph (a) and adding in their
place the words “(c), (d), (f) and (g)”’;
and

b. Revising the introductory text in
paragraph (c) and paragraphs (b)(1)(iii),
(b)(2)(iii), (c)(1), and (e)(2)(ii)(B) and
adding paragraphs (b)(1)(iv), (b)(1)(v),
(b)(1)(vi), (b)(2)(iv), (b)(2)(v), (b)(2)(vi),
(f) and (g) to read as follows:

§106.6 Allocation of expenses between
Federal and non-Federal activities by
separate segregated funds and
nonconnected committees.

* * * * *

(b) * % %

(1) * Kk %

(iii) Partisan voter drives as described
in 11 CFR 100.34 or any other activities
that urge the general public to register,
vote or support candidates of a
particular party or associated with a
particular issue, without including a
public communication that is described
in paragraph (b)(1)(iv), (v), or (vi) of this
section;

(iv) Public communications that
promote or oppose a political party, as
described in 11 CFR 100.116(b), but do
not promote, support, attack, or oppose
a clearly identified Federal candidate, as
described in 11 CFR 100.116(a);

(v) Public communications that
promote, support, attack, or oppose a
clearly identified Federal candidate, as
described in 11 CFR 100.116(a), and that
promote or oppose a political party, as
described in 11 CFR 100.116(b); and

(vi) Public communications that
promote, support, attack, or oppose a
clearly identified Federal candidate, as
described in 11 CFR 100.116(a), but that
do not promote or oppose a political
party, as described in 11 CFR
100.116(b).

(2) * % %

(iii) Partisan voter drives as described
in 11 CFR 100.34 or any other activities
that urge the general public to register,
vote or support candidates of a
particular party or associated with a
particular issue, without including a
public communication that is described
in paragraph (b)(2)(iv), (v), or (vi) of this
section;

(iv) Public communications that
promote or oppose a political party, as
described in 11 CFR 100.116(b), but do

not promote, support, attack, or oppose
a clearly identified Federal candidate, as
described in 11 CFR 100.116(a);

(v) Public communications that
promote, support, attack, or oppose a
clearly identified Federal candidate, as
described in 11 CFR 100.116(a), and that
promote or oppose a political party, as
described in 11 CFR 100.116(b); and

(vi) Public communications that
promote, support, attack, or oppose a
clearly identified Federal candidate, as
described in 11 CFR 100.116(a), but that
do not promote or oppose a political
party, as described in 11 CFR
100.116(b).

(c) Method for allocating
administrative expenses, costs of
partisan voter drives, and certain public
communications. Nonconnected
committees and separate segregated
funds shall allocate their administrative
expenses, costs of partisan voter drives,
and costs of public communications that
promote or support any political party
as described in paragraph (b)(1)(i)
through (iv) or (b)(2)(i) through (iv) of
this section, according to the funds
expended method, described in
paragraphs (c)(1) and (2) as follows:

(1)(i) Under this method, expenses
shall be allocated based on the ratio of
Federal expenditures to total Federal
and non-Federal disbursements made by
the committee during the two-year
Federal election cycle, subject to the
minimum Federal percentage described
in paragraph (c)(1)(ii) of this section.
This ratio shall be estimated and
reported at the beginning of each
Federal election cycle, based upon the
committee’s Federal and non-Federal
disbursements in a prior comparable
Federal election cycle or upon the
committee’s reasonable prediction of its
disbursements for the coming two years.
In calculating its Federal expenditures,
the committee shall include only
amounts contributed to or otherwise
spent on behalf of specific Federal
candidates, including independent
expenditures and amounts spent on
public communications that promote,
attack, support, or oppose clearly
identified Federal candidates.
Calculation of total Federal and non-
Federal disbursements shall also be
limited to disbursements for specific
candidates, and shall not include
overhead or other generic costs.

(ii) Minimum Federal percentage for
administrative expenses, partisan voter
drives, and certain public
communications. The minimum Federal
percentage for any costs allocable under
paragraph (c) of this section is as
follows:

(A) For a nonconnected committee or
a separate segregated fund that conducts
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partisan voter drives in or distributes
public communications subject to
allocation under paragraph (c) of this
section to only one State, the minimum
Federal percentage shall be the
percentage in 11 CFR 106.7(d)(3)(), (ii),
(iii), or (iv) that is applicable to the
Federal elections in that State.

Alternative 3-A

(B) For a nonconnected committee or
a separate segregated fund that conducts
partisan voter drives in or distributes
public communications subject to
allocation under paragraph (c) of this
section to more than one State, the
minimum Federal percentage shall be
the greatest percentage in 11 CFR
106.7(d)(3)(1), (ii), (iii), or (iv) that is
applicable to any of the Federal
elections in any of the States in which
the nonconnected committee or separate
segregated fund conducts activities
allocable under paragraph (c) of this
section.

Alternative 3-B

(B) For a nonconnected committee or
a separate segregated fund that conducts
partisan voter drives in or distributes
public communications subject to
allocation under paragraph (c) of this
section to more than one State, the
minimum Federal percentage for each
State in which the nonconnected
committee or separate segregated fund
conducts activities allocable under
paragraph (c) of this section shall be the
percentage in 11 CFR 106.7(d)(3)(), (ii),
(iii), or (iv) that is applicable to the
Federal elections in that State.

(e) * x %
(2) * x %
(ii) * *x %
(B) Except as provided in paragraph

(d)(2) of this section or in 11 CFR part
102, subpart A, such funds may not be
transferred more than 10 days before or
more than 60 days after the payments
for which they are designated are made.
(f) Method for allocating public
communications that promote, support,
attack or oppose a clearly identified
Federal candidate, and promote or

oppose a political party. Nonconnected
committees and separate segregated
funds shall allocate public
communications described in
paragraphs (b)(1)(v) or (b)(2)(v) of this
section as follows:

(1) The public communication shall
be attributed according to the
proportion of space and time devoted to
each candidate and political party as
compared to the total space and time
devoted to all candidates and political
party;

(2) The portion of the public
communication that is attributed to the
Federal candidate(s) shall be allocated
to the nonconnected committee’s or
separate segregated fund’s Federal
account;

(3) The portion of the public
communication that is attributed to the
political party shall be allocated in
accordance with paragraph (c) of this
section; and

(4) The portion of the public
communication that is attributed to
clearly identified non-Federal
candidate(s), if any, may be allocated to
either the Federal or non-Federal
account.

(g) Method for allocating public
communications that promote, support,
attack or oppose a clearly identified
Federal candidate, without promoting or
opposing a political party.
Nonconnected committees and separate
segregated funds shall allocate public
communications described in
paragraphs (b)(1)(vi) and (b)(2)(vi) of
this section under 11 CFR 106.1 as
expenditures or disbursements on
behalf of the clearly identified
candidates.

PART 114—CORPORATE AND LABOR
ORGANIZATION ACTIVITY

17. The authority citation for part 114
would continue to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431(9)(B),
432, 434, 437d(a)(8), 438(a)(8), 441b.

18. Section 114.4 would be amended
by revising paragraphs (c)(2), (c)(3), and
the introductory text of paragraph (d) to
read as follows:

8§114.4 Disbursements for
communications beyond the restricted
class in connection with a Federal election.
* * * * *

(C) * *x %

(2) Registration and voting
communications. A corporation or labor
organization may make registration and
get-out-the-vote communications to the
general public, only to the extent
permitted by 11 CFR 100.133, and
provided that the communications do
not expressly advocate the election or
defeat of any clearly identified
candidate(s) or candidates of a clearly
identified political party. The
preparation and distribution of
registration and get-out-the-vote
communications shall not be
coordinated with any candidate(s) or
political party. A corporation or labor
organization may make communications
permitted under this section through
posters, billboards, broadcasting media,
newspapers, newsletter, brochures, or
similar means of communication with
the general public.

(3) Official registration and voting
information. A corporation or labor
organization may engage in the
activities described in paragraphs
(c)(3)(i) through (iii) of this section only
to the extent permitted by 11 CFR
100.133.

* * * * *

(d) Registration and get-out-the-vote
drives. A corporation or labor
organization may support or conduct
voter registration and get-out-the-vote
drives that are aimed at employees
outside its restricted class and the
general public in accordance with the
conditions set forth in paragraphs (d)(1)
through (d)(6) of this section and only
to the extent permitted by 11 CFR
100.133. Registration and get-out-the-
vote drives include providing
transportation to the polls or to the

place of registration.
* * * * *

Dated: March 4, 2004.
Bradley A. Smith,
Chairman, Federal Election Commission.
[FR Doc. 04-5290 Filed 3—10-04; 8:45 am]
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